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Hilltop  Realty,  Inc.,  et  al.,       Appellees, 


No.  21207 


Hilltop  Realty,  Inc.,  et  al., 

Cross-Appellants, 
vs. 
Larry  P.  Smith,  et  al.,       Cross- Appellees,  I 

and 

The  Austin  Company,  Additmial  Cross- 
Appellee  as  to  Count  No.  4  Only. 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE 

UNITED  STATES  DISTRICT  COURT  OF  THE 

WESTERN  DISTRICT  OF  WASHINGTON 


OPENING  BRIEF  OF  LARRY  P.  SMITH,  ET  AL., 
AS  APPELLANTS 


INTRODUCTORY  NOTE 

The  facts  relevant  to  this  appeal  are  few  and  abnost 
entirely  undisputed.  Since  the  record  is  lengthly  (2,234 
pages  of  pleadings,  2,792  pages  of  reporter's  transcript 
and  372  exhibits),  we  have  filed  with  this  brief  an  ap- 
pendix which  includes  written  memorandum  decisions 
and  oral  opinions  of  the  trial  judge  (App.  1-26),  high- 
lights in  chronological  sequence  from  the  admitted  facts 
section  of  the  370-page  pretrial  order  (AjDp.  26-88),  ex- 


cerpts  from  the  testimony  (App.  88-147),  the  full  text  of 
a  key  exhibit  (App.  149-172),  a  table  summarizing  the 
evidence  on  one  issue  (App.  173-176),  and  a  list  of  ex- 
hibits (App.  177-184).  To  identify  sources,  appendix  refer- 
ences to  memorandum  decisions  are  designated   (M.D., 

App.    ),    to    oral    opinions    (O.O.,    App ),    to 

the   admitted   facts    (A.F.,   App.      ),   to   the   record 

(R.,  App.  )  and  to  the  testimony  (Tr.,  App.      .     ). 

Where  not  clear  from  the  context,  the  names  of  the 
witnesses  are  given,  e.g.,  (Jones  Tr.,  App ). 

JURISDICTIONAL  STATEMENT 

Jurisdiction  of  the  District  Court  was  invoked  uudci 
15  U.S.C.  §  15  as  to  the  antitrust  claim  of  the  first 
amended  complaint  (Count  4)  and  under  28  U.S.C. 
§  1332  as  to  the  remaining  claims,  by  virtue  of  diversity 
and  amount.  This  court  has  jurisdiction  under  28  U.S.C. 
§  1291. 

STATEMENT  OF  THE  CASE 

1.  Nature  of  the  Case  and  of  this  Appeal 

This  action  is  by  a  real  estate  broker,  Hilltop  Realty, 
Inc.,  and  its  clients,  Mesdames  Powell  and  Ashcraft 
(often  referred  to  herein  as  the  sisters),  against  members 
of  a  real  estate  consulting  firm,  Larry  Smith  &  Company, 
which  furnished  a  report  on  the  market  potential  for 
shopping  center  purposes  of  Nutwood  Farms,  a  farm 
owned  by  the  sisters  and  located  in  the  eastern  suburbs 
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of  Cleveland.  The  conclusions  of  the  report  furnished  by 
Smith  in  January,  1960  pursuant  to  its  agreement  with 
Hilltop  indicated  Smith's  opinion  that  insufficient  retail 
sales  potential  existed  to  justify  major  shopping  center 
development.  No  retail  development  had  been  undertaken 
at  Nutwood  as  of  the  date  of  trial,  five  years  after  the 
report  was  submitted.  Hilltop,  later  joined  by  the  sisters, 
filed  an  action,  asserting  four  theories  of  recovery:  (1) 
fraud,  based  on  the  fact  that  the  consulting  fimi  had 
i[ot  disclosed  a  potential  proprietary  interest  in  another 
property  (Severance)  seven  miles  southwest  of  Nut- 
wood, (2)  breach  of  contract,  based  on  the  assertion 
that  the  report  was  incorrect  and  negligently  prepared, 
(3)  violation  of  the  Ohio  antitrust  laws  by  trying  to  pre- 
vent the  development  of  a  shopping  center  at  Nutwood 
and  (4)  violation  of  the  Sherman  Act,  through  restraint 
of  a  development  at  Nutwood. 

The  locations  of  Nutwood,  Severance,  the  May  Com- 
pany's Cedar  Center  and  the  Central  Business  District 
(CBD)  of  Cleveland  are  shown  on  an  aerial  photograph 
(Ex.  346),  Plate  1  hereto. 

The  district  judge  dismissed  claims  (2),  (3)  and  (4) 
and  found  in  plaintifts'  favor  on  claim  (1).  Hence,  the 
claim  of  fraud  is  the  only  one  relevant  to  this  appeal. 
One  question  presented  here  would,  if  resolved  in  our 
favor,  make  the  other  issues  we  raise  academic.  That  is, 
whether    the    district    judge's    awards    of    compensatory 
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damages  ($5,840),  punitive  damages  ($75,000)  and  at- 
torneys' fees  ($75,000)  are  consistent  with  other  findings 
by  the  court  that: 

(1)  plaintiffs  charges  that  the  conchisions  of  the  re- 
port were  wrong  and  that  Nutwood  was  worth 
more  than  the  sisters  sold  it  for  were  unfounded, 
(O.  O.,  App.  5-6,  M.D.  App.  10)  and 

(2)  defendants'  motive  in  failing  to  disclose  that  they 
might  buy  an  interest  in  Severance  was  not  to 
overreach  plaintiffs  but  to  protect  a  confidence 
growing  out  of  a  pre-existing  consulting  relation- 
ship, which  relationship  was  discussed  fulK  with 
plaintiffs  when  Smith  was  retained  h\  Hilltop 
(O.  O.,  App.  2,  8-9,  15,  M.D.,  App.  13).' 

In  short,  the  threshhold  question  is,  can  the  trial  court's 
finding  of  actual  fraud  stand  when  the  court  has  found 
that  the  plaintiffs  failed  to  prove  the  incorrectness  of  the 
report  or  that  they  suffered  any  damage  in  selling  Nut- 
wood. The  trial  court's  rationale  was  that  the  report, 
while  unassailable  as  to  the  conclusions  expressed,  was 
legally  worthless  because  of  failure  to  disclose.  Hence, 
the  court  found  that  Hilltop  and  the  sisters  were  each 
damaged  in  the  amount  paid  ($2,920)  by  Hilltop  to 
Smith  for  the  report.  To  that  finding  of  compensatory 
damage,  the  court  added  punitive  damages  and  attorneys' 
fees  totalling  $150,000,  on  the  theory  that  defendants' 
failure  to  disclose  justified  plaintiffs  in  bringing  this  law- 
suit. 

The  basic  question  is  answered  concisely  in  Ohio 
Jurisprudence,  "Neither  fraud  without  damage  nor  dam- 


age  without  fraud  is  sufficient  to  support  an  action"  24 
O.  Jur.  2d  634-635,  Fraud  &  Deceit  §  20. 

A  finding  of  compensatory  damage  is  a  sine  qua  non 
to  recovery  of  punitive  damages.  Punitive  damages  are 
in  turn,  a  sme  qua  non  to  recovery  of  attorneys'  fees. 
Therefore,  if  the  award  of  compensatory  damages  is  held 
to  be  erroneous,  the  several  questions  we  raise  concern- 
ing application  of  the  Washington  and  Ohio  rules  as  to 
punitive  damages  and  attorneys'  fees  become  moot. 

2.  Resume  of  Pleadings  and  Proceedings 

In  January,  1963,  Hilltop  filed  a  complaint  against 
some  of  the  Smith  partners,  charging  in  four  alternative 
claims,  fraud,  breach  of  contract,  violation  of  the  Ohio 
antitrust  laws  and  violation  of  the  Sherman  Act  (R.  1-14). 
Each  claim  was  founded  on  allegations  that  the  Smith 
firm  had  intentionally  and  maUciously  produced  a  false 
report  concerning  the  market  potential  of  Nutwood  Fanns 
for  regional  shopping  center  purposes.  Damages  in  the 
foiTO  of  loss  of  real  estate  commissions  were  claimed  by 
Hilltop  because,  it  was  asserted.  Nutwood  Farms  was  sold 
for  less  than  its  true  value,  in  misplaced  reliance  on  the 
false  report. 

In  July,  1964,  a  first  amended  complaint  was  filed  (R. 
100-21).  The  sisters  were  joined  as  parties  plaintiff, 
several  additional  Smith  partners  and  corporate  affiliates 
and  Ray  L.  Treiger,  the  Smith  employee  who  had  been 
in   charge   of   the   Nutwood   study,   were   added   as   de- 
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fendants,  The  Austin  Coinpau)  was  added  as  a  defendant 
as  to  the  federal  antitrust  claim,  and  the  prayer  was 
increased  from  $1,312,500.00  to  $8,862,500.00.  This  in- 
crease was  on  the  assertion  that  Nutwood's  real  value  had 
been  $20,000  an  acre  (R.  110)  instead  of  $6,000,  as 
claimed  in  the  original  complaint  (R.  6).  Nutwood  had 
been  sold  by  the  sisters  to  Ridge  Hills  Development  Co. 
on  April  29,  1960  for  $3,500  an  acre  (A.F.,  App.  78-79). 

On  April  7,  1965,  the  district  judge  entered  orders  (R. 
948-55)  dismissing  both  the  federal  and  state  antitrust 
claims  on  summary  judgment.  Since  The  Austin  Com- 
pany had  been  joined  on]\  as  to  the  claimed  federal 
antitrust  violation,  it  was  dismissed  with  prejudice  (R. 
948-49).  By  orders  entered  June  10,  1965,  the  court  also 
dismissed  on  summary  judgment  defendants  Winmar 
Holding  Company,  Inc.,  a  Smith  affiliate,  and  Ray  L. 
Treiger  (R.  1026-27). 

Oral  Opinions  and  Memorandum  Decisions 

Immediately  upon  conclusion  of  the  trial,  which  lasted 
twelve  days,  the  court  on  August  6,  1965  expressed 
tentative  opinions  on  the  merits.  Later,  on  October  29, 
1965  and  May  2,  1966,  the  court  issued  written  memo- 
randum decisions.  The  court  did  not  enter  findings  apart 
from  these  two  decisions.  We  have  reproduced  the  two 
memorandum  decisions  verbatim  and  the  essential  parts 
of  the  tentative  opinions  and  other  obsei*vations  of  the 
court,  as  Part  I  of  the  Appendix  filed  with  this  brief. 


Judgment 

The  court  entered  judgment  on  the  fraud  cause  of 
action,  in  favor  of  Hilltop,  for  $2,920  compensatory  dam- 
ages and  $40,000  punitive  damages,  against  defendants 
Larry  P.  Smith,  Frederick  C.  Arpke,  Frank  A.  Orrico, 
Ian  McConnachie  and  James  O.  York,  and  in  the  sisters' 
favor  for  $2,920  compensatory  damages  and  $35,000 
punitive  damages.  It  also  granted  recovery  of  $75,000 
to  plaintiffs  "as  reasonable  attorneys'  fees'  (R.  2149-50). 
It  dismissed  the  remaining  defendants. 

It  is  from  this  judgment  of  May  13,  1966  that  the 
present  appeal  was  taken  on  May  13,  1966  (R.  2155-56). 
On  June  13,  1966,  plaintiffs  cross  appealed  against  all 
defendants,  including  The  Austin  Company  (R.  2185-86). 

3.  Narrative  of  the  Controversy: 

Larry  Smith  &  Company,  a  partnership,  four  of  whose 
members  and  one  of  whose  former  members  (Arpke) 
are  the  present  appellants,  is  a  real  estate  consulting  firm 
which  has  as  one  specialty,  feasibihty  studies  on  potential 
shopping  center  sites  (L.  Smith  Tr.  2333-34).  The 
methodology  employed  by  Smith  in  making  these  studies 
was  developed  by  Larry  Smith,  principal  in  the  fimi, 
after  World  War  II  (L.  Smith  Tr.  2340-48).  Briefly 
stated,  it  involves  development  of  statistical  and  economic 
infonnation  concerning  an  estimated  "trade  area"  for  a 
project  site,  detennination  of  population  levels  past, 
present  and  future  for  that  trade  area,  income  levels  for 
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trade  area  residents,  retail  expenditures  made  by  trade 
area  residents,  and  evaluation,  by  use  of  established  yard- 
sticks, of  tlie  effective  competition  to  the  proposed 
project.  From  this  data,  the  Smith  firm  draws  conclusions 
as  to  the  possibility  of  developing  a  retail  center  at  the 
site  studied  (Kelly  Tr.  2130-32).  As  of  the  time  it  under- 
took the  Nutwood  analysis  in  December,  1959,  the  Smith 
firm  had  as  partners  Larry  Smith,  Frank  Orrico  and 
Frederick  Arpke  (A.F.,  App.  28-29).  As  of  that  time 
the  firm  had  made  between  fifteen  hundred  and  twenty- 
five  hundred  such  studies  (L.  Smith  Tr.  2336).  It  main- 
tained offices  in  Seattle,  Washington,  D.  C,  New  York, 
Chicago  and  elsewhere  (A.F.,  App.  28).  It  had  made 
analyses  throughout  the  United  States  and  various  foreign 
countries  (L.  Smith  Tr.  2336,  Kelly  Tr.  2125),  principally 
for  department  stores  and  real  estate  developers.  Depart- 
ment stores  served  by  Smith  include  R.  H.  Macy,  J.  C. 
Penney,  Gimbels,  Strawbridge  &  Clothier  of  Philadelphia, 
J.  L.  Hudson  of  Detroit,  Carson,  Pirie  &  Scott  of  Chicago, 
Meier  &  Frank  of  Portland,  Bullocks  of  Los  Angeles, 
Montgomery  Ward,  Eatons  of  Canada,  The  Dayton  Com- 
pany of  Minneapolis,  The  Myer  Emporium  of  Melbourne, 
Australia,  and  many  more  (L.  Smith  Tr.  2335,  Kelly 
Tr.  2125).  It  had  also  made  land  use  or  feasibility  studies 
for  insurance  companies,  banks  and  governmental  agen- 
cies, such  as  the  cities  of  Vancouver,  B.  C,  Sacramento, 
Anchorage,  Philadelphia,  Baltimore,  New  Haven,  Hart- 
ford, Boston,  Detroit,  Pittsburgh,  Fort  Worth  and  many 
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others  (L.  Smith  Tr.  2332). 

In  1959-1960  Smith  was  organized  in  two  divisions,  the 
Western  Division  with  headquarters  in  Seattle,  which  was 
also  the  home  office,  and  the  Eastern  Division  with 
headquarters  in  Washington,  D.  C.  (L.  Smith  Tr.  2333). 
All  three  partners  lived  in  the  Seattle  area. 

In  charge  of  the  Eastern  Division  was  Harold  R.  Imus, 
then  a  senior  associate  ( Imus  Tr.  727 ) .  Under  Imus  were 
several  account  executives,  a  number  of  analysts  or  report 
writers,  and  various  statistical  clerks,  field  men  and  other 
supporting  personnel  (Steinberg  Tr.  560). 

Under  date  of  September  14,  1959,  Henry  Petti,  presi- 
dent of  Hilltop,  wrote  to  Smith's  New  York  office  asking 
for  a  quotation  of  fee  to  do  a  study  of  the  Nutwood 
Farms  site  about  15  miles  east  of  downtown  Cleveland 
(A.F.,  App.  43).  The  inquiry  was  referred  to  the  Wash- 
ington, D.  C.  office.  Imus  in  turn  referred  it  to  Ray  L. 
Treiger,  one  of  his  account  executives  who  had  familiarity 
with  Cleveland  through  work  on  a  property  known  as 
Longwood  or  Severance,  in  Cleveland  Heights.  Treiger 
had  worked  since  1955  on  studies  of  the  property  for 
The  Austin  Company,  which  had  bought  the  property 
from  Severance  Millikin  (A.F.,  App.  31-32).  Treiger  ac- 
knowledged Pettis  inquiry  by  telephone  and  on  Septem- 
ber 24  wrote  a  memo  to  Ake  Orndahl,  manager  of  Smith's 
New  York  City  office,  in  which  he  said  in  part: 
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"1  told  Petti  we  were  working  on  the  Longwood 
[Severance]  property  and  felt  that  there  might  be 
some  conHict  in  our  own  position.  He  said  that  he 
did  not  think  that  there  would  be  because  he  did 
not  think  that  his  property  would  pull  very  far  from 
the  west.  He  said  he  might  pull  20  miles  from  the 
east,  but  if  it  went  two  miles  to  the  west,  lied  be 
lucky"  (A.F.,  App.  44). 

Severance   is  about  seven  miles  southwest  of  Nutwood 
(A.F.,  App.  28).  See  Plate  1  of  this  brief. 

Treiger  ended  his  memo, 

"I   am   not   sure   1   know  how   to  handle   this,   in 
view  of  our  possible  investment  position,  and  since     | 
this  is  \onr  realm,  I'd  like  to  get  \our  opinion  on 
it"  (A.F.,  App.  45). 

At  that  time  Orndahl  was  involved  in  negotiations  look- 
ing to  the  possible  purchase  by  the  Smith  finn  of  an 
interest  in  Severance  Center  (Orndahl  Tr.  1119),  a  pro- 
posed shopping  center  in  which  The  Higbee  Company 
and  Halle  Brothers  Company,  two  of  the  three  leading 
Cleveland  department  stores,  were  publicK  committed 
to  build  branches  (A.F.,  App.  37-38). 

On  September  30,  Treiger  wrote  a  memorandum  in 
part  as  follows  concerning  Hilltop's  letter: 

"After  speaking  to  Ake  [Orndahl]  on  the  29th,  I 
agreed  that  we  ought  to  try  and  handle  this  inquirx . 
I  spoke  to  Mr.  Petti  and  told  him  that  as  long  as  he 
recognized  the  fact  that  we  have  been  acting  on  the 
Severance  Estate  for  some  three  years,  we  believed 
we  could  act  for  him  .  .  ."  (A.F.,  App.  46). 

On  the  same  day,  September  30,  Treiger  wrote  Hilltop 
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a  letter  proposal  to  make  a  "Shopping  Center  Analysis" 
of  Nutwood  for  $4,500  (A.F.,  App.  45-46). 

On  October  5,  in  a  telephone  call  from  Treiger,  Petti 
asked  Treiger  to  come  to  Cleveland  for  a  personal  inter- 
view (A.F.,  App.  46-47).  That  interview,  which  was  the 
only  personal  contact  between  the  parties  before  Smith 
was  retained  and  rendered  its  report,  took  place  in  Cleve- 
land on  October  8,  1959.  Both  Treiger  and  Wilbert 
O'Neill,  attorney  and  business  advisor  for  the  sisters, 
wrote  memoranda  of  the  meeting  (Treiger,  A.F.,  App. 
47;  O'Neill,  A. P.,  App.  47-49).  The  two  memos  are  not 
in  confhct  as  to  what  occurred.  The  part  of  O'Neill's 
memo  which  is  relevant  to  the  issue  of  disclosure  follows: 

"I  met  yesterday  with  Messrs.  Petti,  Crume  [sec- 
retary of  Hilltop]  and  Ray  L.  Treiger,  who  represents 
Larry  Smith  &  Co.,  real  estate  consultants  of  Wash- 
ington, D.  C.  The  meeting  had  been  arranged  by 
Mr.  Petti  with  Mr.  Treiger  to  discuss  a  proposal  by 
Larry  Smith  &  Co.  for  a  survey  to  detennine  the 
availability  of  Nutwood  as  a  site  for  a  regional  shop- 
ping center  development. 

"Petti  showed  me  proposals  he  had  received  from 
two  other  such  consultants  but  the  Smith  proposal 
seemed  most  interesting,  notwithstanding  the  fact 
that  Smith  &  Co.  had  acted  as  consultants  on  whose 
advice  at  least  partly  the  decision  had  been  made 
by  Higbee's  and  Halle's  to  go  into  the  Longwood 
[Severance]  development  at  May  field  and  Taylor 
Roads.  Treiger  told  us  that  his  company  had  become 
advisers  on  this  Longwood  project  for  the  Austin 
Company  and  Severance  Millikin,  after  the  Long- 
wood  area  had  been  zoned  for  retail  development 
but  with  an  exclusion  of  any  super-market.  The  area 
of  course  has  since  been  re-zoned  to  pennit  a  super- 


12 

market  development,  and  after  extensive  litigation  it 
was  considered  that  it  was  legalK'  possilile  now  to 
go  ahead  wllli  the  Longwood  development  project. 
Treiger  emphasized  the  possible  conflict  of  interest 
between  his  firm  s  loyalty  to  Austin  and  Severance 
and  any  recommendations  he  might  make  to  the 
promoters  of  the  Nutwood  project.  I  called  Petti's 
attention  to  the  fact  that  this  loyalty  to  Austin  and 
Severance  might  reasonal^K-  be  expected  to  prevent 
Smith  &  Co.  from  making  any  recommendations  or 
using  other  influence  to  induce  Higbee,  Halle  or 
any  other  prospective  tenant  to  go  into  a  Xnt- 
wood  development  ii  that  would  interfere  with  their 
commitments  to  the  Longwood  project,  but  it  was 
considered  worth  while  to  get  Smith's  sm\'e\'  and 
recommendations,  having  in  mind  that  his  work  on 
the  Longwood  project  had  given  him  a  great  deal 
of  background  information,  which  would  be  useful 
on  other  phases  of  the  project  besides  the  matter 
of  department  store  tenancies"   (A.F.,  App.  47-49). 

At  the  time  of  the  October  8  visit,  plaintiffs  were 
negotiating  with  Edward  J.  DeBartolo,  reputed  by  Petti 
to  be  the  developer-owner  of  thirty  shopping  centers  in 
northeast  Ohio  and  Pennsylvania  (Ex.  371,  pp.  126-27; 
see  A.F.,  App.  49).  When  these  negotiations  came  to 
naught.  Hilltop  turned  back  to  Smith's  proposal  and,  on 
December  5,  1959,  Petti  hired  Smith  to  study  Nutwood 
(A.F.,  App.  53). 

On  December  11,  1959,  John  Marshall,  economic  ana- 
lyst in  the  Washington  office  assigned  to  prepare  the 
Nutwood  analysis,  issued  field  instructions  to  Tom  Darni- 
stadter,  who  was  to  do  the  field  work  for  the  report  (A.F., 
App.  54-55).  On  December  22,  upon  returning  from 
Cleveland,  Daniistadter  wrote  a  detailed  memorandum  to 
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Marshall  (A.F.,  App.  55-58). 

On  January  4,  Treiger  informed  Petti  by  phone  that 
the  Smith  findings  on  Nutwood  were  negative.  Treiger 
suggested  that  furtlier  refinement  of  details  could  not 
affect  the  general  conclusions  and  suggested  that  Smith 
send  Hilltop  a  memorandum  explaining  the  conclusions, 
without  writing  a  finished  report.  Petti  concurred  in  this 
suggestion  (A.F.,  App.  59). 

On  January  8,  Smith  mailed  to  Hilltop  a  written  memo- 
randum entitled  "Shopping  Center  Opportunities  at  Nut- 
wood Farms"  (A.F.,  App.  59),  in  which  Smith  concluded 
that  the  effective  competition  was  such  that  there  was 
insufficient  opportunity  for  a  regional  or  intermediate 
shopping  center  at  Nutwood,  at  least  through  1970  (Ex. 
29).  The  full  text  of  this  memorandum  is  printed  in  the 
appendix  to  this  brief  (App.  149-72).  In  view  of  the 
reduction  of  Smith's  commitment  from  a  full  report  to 
a  memorandum,  Smith  reduced  its  fee  from  the  agreed 
$4,500  to  $2,920  (Ex.  7;  See  Ex.  29,  App.  152). 

Neither  of  the  two  key  men  assigned  by  Smith  to  the 
Nutwood  study,  John  Marshall  and  Tom  Darmstadter, 
knew  until  many  months  after  the  report  was  delivered 
to  Hilltop  that  Smith  had  any  idea  of  negotiating  for 
a  proprietary  interest  in  Severance  (Marshall  Tr.,  App. 
92;  Darmstadter  Tr.,  App.  95).  Both  Marshall  and 
Darmstadter  testified  that  the  judgments  exercised  by 
them  were  not  influenced  in  any  way  by  their  superiors 
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(Marshall  Tr.,  App.  90;  Dannstadter  Tr.,  App.  94-95). 
Marshall  testified  that  he  reviewed  his  findings  separately 
with  Treiger  and  Imus,  who  suggested  some  very  minor 
modifications  (Tr.,  App.  90-92).  Treiger,  Marshall  re- 
membered, altered  individual  per  capita  expenditure  pat- 
terns slightK',  some  up  and  some  down,  and  made  a 
slight  downward  revision  ot  the  effective  competition 
Nutwood  might  e.\pect  from  a  given  location  because, 
"I  was  a  little  more  fearful  of  competition  than  Mr. 
Treiger  was"  (Tr.,  App.  91). 

At  the  time  of  trial,  Marshall,  who  had  a  master's 
degree,  held  a  position  of  price  economist  with  the  Bu- 
reau of  Labor  Statistics  (Tr.,  App.  88)  and  Darmstadter 
was  vice  president  in  charge  of  the  Property  Management 
Division  of  The  Lumbennan's  Company  of  Austin,  Texas, 
a  real  estate  development  firm  operating  on  a  national 
basis  (Tr.,  App.  92-93). 

Hilltop's  contacts  with  Larry  Smith  &  Company  were 
all  through  Ray  Treiger,  although  certain  other  Smith 
employees,  notably  Imus,  Marshall  and  Dannstadter, 
were  involved.  None  of  the  then  partners,  Larr\-  Smith, 
Frank  Orrico  and  Frederick  Arpke,  was  aware  that  the 
Nutwood  analysis  was  being  perfonned.  Larry  Smith  first 
heard  of  Hilltop  and  Nutwood  in  late  1961  or  1962  (Tr.. 
App.  133-35),  Orrico  sometime  after  the  fall  of  1960 
(Tr.,  App.  138),  and  Arpke  first  heard  of  them  "when 
litigation  was  threatened"  (Tr.,  App.  145). 
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Following  delivery  of  the  Nutwood  memorandum, 
Treiger  went  to  Cleveland  on  January  18,  1960  and  spent 
the  afternoon  with  Petti  and  O'Neill,  discussing  alterna- 
tive possibilities  for  development  of  the  property.  Treiger 
made  a  complete  written  memo  of  the  meeting  (A.F., 
App.  59-60)  as,  again,  did  O'Neill,  in  the  form  of  a  letter 
to  the  sisters  dated  January  22,  1960  (A.F.,  App.  64-69). 
As  with  the  previous  meeting  of  October  8,  1959,  the 
memos  of  Treiger  and  O'Neill  are  not  in  conflict. 

On  January  13,  1960,  the  owners  of  Nutwood  had 
received  an  oflFer,  through  Hilltop,  of  $3,500  an  acre  for 
the  property  from  Harry  Ratner,  a  Cleveland  developer 
(A.F.,  App.  59).  Treiger  was  not  informed  about  this 
offer  on  the  occasion  of  his  visit  five  days  later  with  Petti 
and  O'Neill.  Nor  does  the  record  show  that  Smith  was 
ever  asked  any  advice  as  to  whether  the  owners  should 
sell  Nutwood,  or  for  what  price. 

The  Issue  of  Reliance  As  It  May  Affect  This  Appeal 

In  view  of  the  district  judge's  findings  that  Smith's 
negative  conclusions  had  not  been  proven  incorrect  and 
that  plaintiffs  had  shown  no  damages  in  the  sale  of  Nut- 
wood, plaintiff's  reliance  or  non-reliance  on  the  report 
would  not  appear  to  be  a  live  issue  on  this  appeal  (M.D., 
App.  10). 

Absent  a  finding  that  plaintiffs'  reliance  on  the  report 
somehow  damaged  them,  the  issue  of  whether  plaintiffs 
relied  on  the  report  or,  for  that  matter,  on  Smith's  non- 
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disclosure  at  the  time  Smith  was  employed,  has  no  prac- 
tical significance.  Nevertheless,  since  tlic  district  judge, 
after  "vacillation",  found  that  Hilltop  relied  on  the  analy- 
sis in  selling  to  Ridge  Hills,  we  feel  obliged  to  review  the 
evidence  on  this  score.  It  is  not  in  serious  conflict.  It 
consists  of  Pettis  own  testimon\',  his  letter  to  a  Cleveland 
real  estate  fimi,  following  receipt  of  the  Smith  memo- 
randmn,  and  the  independent  testimony  of  Karl  Kammer, 
who  acted  as  attorney  for  Ridge  Hills.  In  sum,  it  shows 
that  Petti  relied  upon  the  affimiative  findings  of  Smith 
and  rejected  Smith's  negative  findings,  in  selling  to  Ridge 
Hills.  As  for  the  sisters,  Mrs.  Ashcraft,  who  was  in  Madrid 
and  never  read  the  report,  relied  on  O'Neill  and  Petti 
(Tr.,  App.  126-27),  and  Mrs.  Powell,  who  was  in  the 
Virgin  Islands  and  never  read  the  report,  relied  on  Mrs. 
Ashcraft  and  O'Neill  (Tr.,  App.  128).  If  O'Neill  in  turn 
relied  on  the  report  it  was  through  Petti  ( See  O'Neill,  Tr. 
1868-69).  Therefore,  the  pivotal  question  as  to  all  plain- 
tiffs is  whether  Petti  relied. 

1.  Petti's  Testimony 

Petti  testified  that  he  relied  upon  the  Smitli  analysis 
only  to  the  extent  that  it  was  favorable  to  Nutwood: 

"Q.  (By  Mr.  White)  Is  it  your  testimony  then,  Mr. 
Petti,  that  you  relied  on  the  Smith  report  to  the 
extent  that  it  was  favorable,  namely,  such  as- 
pects as  good  access,  but  did  not  rely  on  the 
negative  aspect  that  there  was  too  much  com- 
petition? 

"A.  I  think  that  was  precisely  my  conclusion  as  to 
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the  report."   (Tr.,  App.  114;  also  see  Tr.,  App. 
112). 

As  to  competition,  Petti  stated  that  he  beheved  Nut- 
wood had  none  of  any  consequence: 

"Q.  .  .  .  Did  you  beheve  at  that  time  that  Nutwood 
had  no  significant  competition  of  a  regional 
nature?" 

o        o        o 

"A.  Yes,  I  did  believe  that  it  had  no  significant 
competition  as  a  true  regional  site."  (Tr.,  App. 
115). 

Petti  represented  Nutwood  to  a  prospect  as  a  good 
retail  site  on  the  heels  of  Treiger's  visit  to  Cleveland  on 
January  18,  1960  (Tr.,  App.  108).  On  a  further  occasion 
when  he  met  with  another  prospective  purchaser  and 
real  estate  agent  on  January  25,  1960,  two  weeks  after 
receiving  the  Smith  report,  Petti  testified  that  he  had 
agreed  with  them  that  Nutwood  had  great  potential 
as  a  regional  shopping  center  (Tr.,  App.  111). 

2.  Letters  to  Galvin  &  Cloak  —  Exhibits  348A  &  B 

Before  retaining  Smith,  Hilltop  had  compiled  consid- 
erable data  concerning  what  it  conceived  to  be  the  Nut- 
wood trade  area  (Petti  Tr.  254).  This  material  was  sent 
to  real  estate  firms,  developers,  department  stores  and 
anyone  who  might  be  interested  in  the  site  (See  Chart, 
Appendix  Part  V).  Among  those  who  received  letters 
was  Donald  Cloak  of  the  Ostendorf-Morris  Company, 
realtors  in  Cleveland.  Petti  wrote  to  Cloak  on  June  12, 
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1959,  giving  his  standard  sales  pitch  on  Nutwood  (Ex. 
348B).  On  January  29,  1960,  just  eleven  days  after 
Treiger's  trip  to  Cleveland  to  review  with  Petti  Smith's 
memorandum  on  Nutwood,  Petti  wrote  to  Peter  Calvin, 
another  officer  of  Ostendorf-Morris   (Ex.  348A). 

Petti  failed  to  produce  either  of  the  letters  to  Osten- 
dorf-Morris (E.xhibits  348A  and  348B)  in  the  extensive 
pretrial  proceedings,  despite  the  fact  that  they  fell 
squarely  within  the  subpoena  duces  tecum  served  on  him 
for  his  deposition  (Exhibit  363).  Petti  testified  he  under- 
stood he  was  to  bring  all  such  letters  to  his  deposition 
(Tr.  272-73).  It  was  only  tluough  the  accident  that 
defendants  retained  Edwin  Smith,  another  officer  of  Os- 
tendorf-Morris, as  an  expert  witness  on  value,  that  the 
letters  ever  came  to  light.  The  two  letters  are,  in  our 
view,  conclusive  on  the  issue  of  reliance  on  the  Smith 
analysis.  We  have,  therefore,  reproduced  them  on  the 
following  pages  with  a  few  added  comments.  It  will  be 
seen  that  Petti  sang  exactly  the  same  tune  about  the 
great  retail  potential  of  Nutwood  eleven  days  after  re- 
ceiving Smith's  report  as  he  had  in  June,  1959,  three 
months  before  his  initial  contact  with  Smith.  In  addition, 
several  new  verses  had  been  added.  These  Petti  had 
copied  from  the  affinnative  findings  of  the  Smith  memo- 
randum. It  was  a  sales  tool  he  had  not  had  in  June, 
1959.  Of  course,  he  omitted  any  reference  to  Smith's 
negative  conclusions.  For  example,  the  second,  third  and 
fourth  paragraphs  of  the  January  letter  arc  lifted  from 
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the  Smith  memorandum  (App.  154).  So  is  the  first 
paragraph  under  "Trading  Area"  (App.  154).  The  second 
paragraph  under  "Trading  Area"  is  taken  from  earher 
letters  by  Petti  to  retailers.  For  example,  see  the  next 
to  the  last  paragraph  of  Pettis  letter  to  a  prospect  dated 
November  22,  1958,  where  he  said  that  the  "intangibles" 
would  make  "a  visit  to  Nutwood  an  adventure  not  only 
in  shopping  but  in  living"   (Ex.  371,  p.  57). 

Exhibits  348A  and  348B  give  the  lie  so  directly  to 
plaintiffs'  basic  position  that  they  relied  on  the  Smith 
report  that  Petti  had  ample  motive  to  suppress  them. 
The  incident  casts  a  dark  shadow  on  Petti's  integrity 
but,  far  more  important,  it  erases  any  possible  problem 
in  choosing  between  the  testimony  of  Petti  and  Karl 
Kammer  as  to  the  Ridge  Hills  negotiations. 

3.  Testimony  of  Karl  Kammer 

Karl  Kammer,  a  Cleveland  attorney,  was  an  officer  and 
general  counsel  of  Ridge  Hills  since  its  inception.  The 
two  principals  in  Ridge  Hills,  Harry  Ratner  and  Fred 
Stark,  were  both  deceased  at  the  time  of  trial  (Petti 
Tr.,  App.  104;  Kammer  Tr.  1636-1637).  Kammer  testified 
that  Ridge  Hills'  negotiations  with  Petti  for  Nutwood 
had  commenced  "for  at  least  a  period  of  several  weeks, 
perhaps  a  few  months"  before  January  13,  1960,  the  date 
of  Harry  Ratner's  original  offer  (Tr.,  App.  119).  Petti 
told  the  Ridge  Hills  people,  who  were,  according  to 
Petti's    earlier    false    testimony,    only    interested    in    the 
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property  for  residential  purposes  (Petti  Tr.  378),  of  the 

tremendous    potential    of   the    property    as   "one   of   the 

finest  areas  in  perhaps  the  State  of  Ohio  for  a  shopping 
center"   (Tr.,  App.   119). 

Kammer  met  with  Petti  "three  or  four  times"  between 
January  13  and  April  29,  1960  (Tr.,  App.  121).  Petti 
continued  to  make  the  same  statements  as  to  the  potential 
of  Nutwood  that  he  had  made  prior  to  January  13  (Tr., 
App.  120-21).  Petti  during  these  meetings  proposed  that 
he  become  the  leasing  agent  for  the  new  owners  in  ob- 
taining "department  stores  and  other  leases  of  a  major 
nature"   (Tr.,  App.   121). 

Ridge  Hills  at  all  times  between  January  13  and  April 
29  infonned  Petti  that  it  intended  to  "put  Nutwood  to 
use  as  a  regional  complex  consisting  of  a  major  shopping 
center  of  the  regional  type  .  .  ."  (Tr.,  App.  121-22). 
Petti  never,  at  any  time,  in  Kammer's  presence,  expressed 
any  doubt  with  respect  to  the  use  of  Nutwood  for  a 
regional  shopping  center   (Tr.,  App.   122). 

Petti  acted  for  the  new  owners  in  promoting  Nutwood 
as  a  regional  shopping  center  "from  the  inception  of  our 
negotiations  through  that  period  of  time  that  he  was 
given  an  exclusive,"  (Tr.,  App.  123).  This  would,  of 
course,  embrace  the  period  before,  during,  and  after  the 
Smith  analysis,  until  the  expiration  of  Hilltop's  exclusive 
agency  on  April  27,  1962  (A.  F.,  App.  87).  On  cross 
examination,  Kammer  repeated  that  the  negotiations  with 
Ridge   Hills  which   led  to  the  sale  commenced  several 
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weeks  before  January  13,  1960  and,  therefore,  several 
weeks  before  the  Smith  study  was  furnishd  to  Hilltop 
(Tr.,  App.  119).  Plaintiffs  did  not  cross  examine  Kammer 
at  all  concerning  the  representations  made  by  Petti. 

As  was  true  during  his  efforts  to  interest  retailers  in 
Nutwood  for  the  two  years  before  the  Ridge  Hills  sale. 
Petti  found  in  his  efforts  for  the  two  years  following 
the  sale  that  no  one  was  interested  in  Nutwood  (Tr. 
436). 

Smith's  Relationship  to  Severance 

Severance  Millikin  owned  a  151-acre  residential  estate, 
"Longwood,"  located  in  Cleveland  Heights,  in  the  middle 
of  a  densely  populated  and  prosperous  area  some  seven 
or  eight  straight  line  miles  east  of  downtown  Cleveland 
(A.F.,  App.  28,  30;  Walton  Tr.  2066-67).  This  property 
later  became  known  as  "Severance."  In  1954,  Millikin 
employed  The  Austin  Company,  a  large  firm  of  builders 
with  headquarters  in  Cleveland,  to  have  the  property 
rezoned.  The  property  was  rezoned  for  development  as 
a  shopping  center  on  December  20,  1954.  A  taxpayer's 
action  was  brought  attacking  the  rezoning.  Rezoning  was 
finally  upheld  on  December  18,  1957  by  the  Supreme 
Court  of  Ohio  (A.F.,  App.  30).  After  the  1954  rezoning, 
Millikin  indicated  that  he  desired  Austin  to  carry  out  the 
development  of  the  property  (A.F.,  App.  17).  Title  to 
Severance  was  transferred  to  a  corporation  in  which 
Austin  held  a  75%  interest  and  Millikin  25%  (A.F.,  App. 
31-32). 
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In  May,  1955  Austin  employed  Snuth  on  a  monthly 
retainer  basis  as  its  consultant  in  connection  with  Sever- 
ance. Smith  prepared  a  number  of  economic  analyses 
which  expressed  its  opinion  that  the  site  was  well 
adapted  to  the  development  of  a  large  regional  shopping 
center  (A.F.,  App.  31). 

In  May,  1958  the  directors  of  Austin  resolved  not  to 
develop  Severance  as  a  shopping  center  for  Austin's  ac- 
count, due  to  lack  of  personnel  familiar  with  that  busi- 
ness. Accordingly,  Austin  decided  to  sell  and  asked  Smith 
to  help  in  obtaining  a  buyer  for  Austin's  interest  (A.F., 
App.  33). 

In  December,  1958,  Smith  began  considering  the  pos- 
sibility of  itself  joining  in  the  purchase  of  an  interest  in 
Severance,  and  in  January,  1959  began  exploring  the  pos- 
sibility of  financing  such  a  venture  (A.F.,  App.  37). 

On  February  22,  1959,  the  Cleveland  papers  announced 
that  Halle  Bros.  Co.  and  The  Higbee  Co.,  two  of  the 
three  leading  department  stores  in  Cleveland,  would 
build  branches  at  Severance,  and  were  negotiating  con- 
tracts to  this  end  with  Austin  (A.F.,  App.  37-38).  The 
May  Company,  the  third  such  store,  had  in  1958  opened 
a  branch  at  Cedar  Center,  1.5  miles  from  Severance 
(Kelly  Tr.  2173),  the  largest  branch  store  in  Eastern 
Cleveland  (Ex.  29,  App.,  160;  see  Plate  1  to  this  brief). 

As  of  July  31,  1959,  the  retainer  relationship  between 
Smith  and  Austin  was  terminated.  Austin  and  Smith  were 


23 

then  engaged  in  active  negotiations  for  the  sale  of  Sever- 
ance to  Smith.  Austin  advised  Smith  that  if  Smith  did 
not  become  the  purchaser  of  Severance  it  would  be  com- 
pensated for  its  services  after  July  31,  1959  (A.F.,  App. 
42-43,   51). 

From  the  outset  of  negotiations  to  the  closing  of  the 
sale  in  July,  1960,  Austin  reciuired  that  discussions  on 
the  sale  of  Severance  be  kept  confidential  (Ex.  274,  p. 
16-18,  numbered  from  back  of  file;  R.  1180;  Ex.  84;  Ex. 
97,  p.  10,  numbered  from  back  of  file). 

On  February  10,  1960  Smith  and  Austin  executed  an 
agreement  which,  in  effect,  gave  Smith  an  option  to  pur- 
chase Severance.  This  agreement  provided  that  all  pub- 
licity be  subject  to  Austin  approval  until  there  should  be 
a  final  closing  (Ex.  77,  p.  6). 

On  March  4,  1960,  Lambert  &  Company,  whom  Smith 
had  hoped  would  finance  and  participate  in  the  transac- 
tion, informed  Smith  that  it  was  not  interested  in  the 
Severance  project  (A.F.,  App.  77). 

Financing  was  finally  arranged  through  another  source 
and  the  corporate  docmiients  of  Severance  Estate,  Inc. 
were  delivered  to  Smith  on  July  21,  1960  (Ex.  282).  Ac- 
cordingly, a  news  release  was  issued  to  the  Cleveland 
newspapers,  which  was  printed  on  July  21,  1960  (Ex. 
323).  On  that  date  an  article  appeared  in  the  Cleveland 
Plain  Dealer  announcing  the  start  of  the  Severance  Shop- 
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ping  Center  and  mentioning  that  Smith  was  owner  and 
developer  of  the  Center.  (A.F.,  App.  79). 

Further  Meetings  of  the  Parties  Re  Smith's 
Relationship  to  Severance 

On  August  2,  1960,  Petti  sent  a  letter  which  had  been 
drafted  by  O'Neill,  to  Smith,  attention  of  Ray  L.  Treiger, 
in  which,  referring  to  the  public  announcement  of 
Smith's  interest  in  Severance,  stated  that  it  was  causing 
"real  embarrassment  with  my  clients,"  asking  for  "a  full 
explanation  of  your  position"  (A.F.,  App.  79-80).  In  re- 
sponse, Treiger  went  to  Cleveland  and  had  dinner  with 
Petti  and  O'Neill  on  either  August  10  or  August  12  (A.F., 
App.  84-85;  O'Neill  Tr.,  App.  129).  Petti  had  in  the  in- 
terim learned  that  Smith  had  been  negotiating  on  Sever- 
ance when  it  was  retained  by  Hilltop.  Petti  complained 
of  this  fact  to  O'Neill  on  the  way  to  meet  Treiger  at 
the  Sheraton-Cleveland  Hotel,  and  complained  to  Treiger 
of  this  fact  when  they  met  that  evening  (O'Neill  Tr., 
App.  129-30).  At  the  dinner  meeting  Treiger  stated 
Smith's  position  and  left  Petti  and  O'Neill  with  a  written 
siunmary  of  it  (A.F.,  App.  80-85).  Basically,  that  position 
was  that  Smith  had  made  in  1959  a  full  disclosure  of  its 
existing  relationship  to  Severance  and  "that  we  were  still 
actively  working  on  the  project"  (A.F.,  App.  81).  Treig- 
er's  disclosure  of  the  continuing  consulting  relationship  to 
Severance  was  confinned  by  the  testimony  of  Criune, 
secretary  of  Hilltop  (Tr.,  App.  96).  At  the  dinner  meet- 
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ing,  Treiger  defended  the  objectivity  and  accuracy  of 
the  Nutwood  report  and,  in  the  memorandum  left  with 
Petti  and  O'Neill,  wrote: 

"Our  responsibility  to  a  client,  particularly  under 
a  long-term  consulting  relationship,  cannot  be  less 
than  it  would  be  to  ourselves  under  a  proprietary 
interest."  (A.F.,  App.  81). 

On  September  17,  1960,  Petti  again  wrote  to  Treiger, 
asking  for  answers  to  various  questions  regarding  the 
chronology  of  the  relationship  between  Smith  and  Austin 
(A.F.,  App.  85-86).  On  October  20,  1960,  general  counsel 
for  Hilltop  wrote  a  follow-up  letter  to  Treiger  (A.F., 
App.  86-87). 

In  view  of  Hilltop's  questions,  Imus  and  Treiger  de- 
cided to  investigate  the  adequacy  of  the  original  study 
(A.F.,  R.  1252).  This  review  study  was  assigned  to  Ev- 
erett Steichen,  a  senior  associate  who  had  not  participated 
in  any  manner  in  the  original  study  (Tr.  2044). 

On  February  15,  1961,  Herbert  Spring,  Smith's  Cleve- 
land attorney,  called  a  meeting  in  his  office  with  O'Neill 
and  Petti,  Marvin  Zeknan,  general  counsel  for  Hilltop, 
and  Steichen.  At  this  time  plaintiffs'  rej>resentatives  were 
given  the  "Review  Memorandum"  of  Nutwood  (Ex.  10) 
which  had  been  prepared  under  Steichen  (A.F.,  App. 
87).  O'Neill  testified  concerning  this  meeting  as  to 
Smith's  attorney's  responses  to  questions  about  the  Smith- 
Austin  relationship  that  Spring  had  responded  fully  and 
frankly  (Tr,  2666-67). 
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Neither  Smith  nor  its  lawyers  heard  again  from  plain- 
tiffs or  their  lawyers  for  almost  two  years.  Then,  on 
January  4,  1963,  almost  three  years  to  the  day  after  the 
Nutwood  report  was  delivered.  Hilltop  commenced  this 
action. 

SPECIFICATION  OF  ERRORS  ° 

1.  The  court  erred  in  finding  that  plaintiffs  had  proved 
all  elements  of  a  cause  of  action  tor  actual  fraud,  in- 
cluding intent  to  deceive,  materiality,  reliance  and  dam- 
age (M.D.,  App.  10-12). 

2.  The  court  erred  in  awarding  compensatory  damages 
to  plaintiffs  (M.D.,  App.  12,  16,  25). 

3.  The  court  erred  in  measuring  compensatory  dam- 
ages as  though  the  action  were  one  for  rescission  (M.D., 
App.   12,   16,  25). 

4.  The  court  erred  in  finding  that  Hilltop  was  obligated 
to  provide  a  market  report  to  Mesdames  Ashcraft  and 
Powell   (M.D.,  App.   12,   17). 

5.  The  court  erred  in  assessing  pLinitive  damages  in 
this  diversity  action: 

(a)  A  Washington  judge  would  refuse  to  apply  Ohio 
law,  which  permits  punitive  damages,  in  the  face  of 


'The  findings  to  which  the  specification  of  errors  is 
directed  are  italicized  in  the  memorandum  decisions 
reprinted  in  the  Appendix  hereto,  with  notation  as  to 
the  specification  nmnbers. 


27 
the  Washington  pubHc  pohcy  forbidding  such  awards. 

(b)  Even  assuming  Washington  would  apply  Ohio 
law,  under  the  law  of  that  state  imposition  of  punitive 
damages  would  not  be  justified.  The  court's  character- 
ization of  defendants'  non-disclosure  as  "gross  fraud" 
is  in  any  event  clearly  erroneous  and  inconsistent  with 
the  facts  found  by  it  (M.D.,  App.  12,  22,  25). 

6.  The  court  erred  in  holding  that  nominal  damages 
will  support  an  award  of  punitive  damages,  under  Ohio 
law  (M.D.,  App.  13). 

7.  The  court  erred  in  awarding  punitive  damages  and 
attorneys'  fees  to  plaintiffs  in  the  absence  of  proof  of 
actual  malice,  a  requirement  under  Ohio  law  (M.D.,  App. 

12,  22). 

8.  The  court  erred  in  concluding  that  under  Ohio  law 
punitive  damages  need  not  bear  any  reasonable  relation- 
ship to  compensatory  damages  (M.D.,  App.  23). 

9.  The  court  erred  in  finding  that  plaintiffs  were  justi- 
fied in  bringing  this  action  because  of  defendants'  failure 
to  disclose  facts  to  plaintiffs  before  suit  (M.D.,  App.  14, 

17). 

10.  The  court  erred  in  concluding  that  in  light  of  its 
finding  that  plaintiffs  were  justified  in  commencing  this 
action,  they  should  be  awarded  theii"  costs  of  litigation, 
as  punitive  damages,  together  with  reasonable  attorneys' 
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fees,  and  in  making  such  awards   (M.D.,  App.   14,   17, 
25,  26). 

11.  The  court  erred  in  finding  that  one  or  more  of  the 
present  appellants  was  aware  of  the  nondisclosure  or  of 
Treiger's  August,  1960  meeting  with  plaintiffs  (M.D., 
App.   13). 

12.  The  court  erred  in  finding  that  any  of  the  present 
appellants  authorized  or  ratified  the  non-disclosure  or 
that  any  of  them  are  liable  for  punitive  damages  on  a 
theory  of  respondeat  superior  (M.D.,  App.  13). 

SUMMARY  OF  ARGUMENT 

Specification  of  Error  No.  1 

The  court  concluded  "that  all  eight  elements  of  [actual] 
fraud  under  Ohio  law  have  been  proven  In'  clear,  cogent 
and  convincing  evidence"  (M.D.,  App.  12).  This  con- 
clusion is  incompatible  with  the  facts  found  by  the  court 
and  is  contrary  to  undisputed  evidence,  including  ad- 
missions of  the  plaintiffs.  Four  elements  of  actual  fraud 
were  lacking,  namely,  intent  to  deceive,  materiality,  re- 
liance and  damage. 

(a)  Intent  to  Deceive: 

The  court  found  that  Smith's  nondisclosure  of  the 
Severance  negotiations  was  intentional  rather  than  inad- 
vertent (M.D.,  App.  11;  O.O.,  App.  2).  But  the  intent 
requisite  for  actual  fraud  is  a  bad  faith  intent  to  deceive, 
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not  merely  that  the  act  be  consciously  done.  In  24  O. 
jiir.  2d  622,  Fraud  &  Deceit  §  5,  the  author  writes: 

".  .  .  actual  fraud  involves  moral  guilt  or  intention 
to  do  wrong,  positive,  actual  fraud  being  any  cun- 
ning, deception,  or  artifice  used  to  circumvent,  cheat, 
or  deceive." 

The  court  found  that  Smith,  in  not  disclosing  that  it  might 
buy  Severance,  was  not  actuated  by  malice  or  ill  will 
(M.D.,  App.  17-18),  by  any  intent  to  overreach  Hilltop 
or  any  intent  to  make  any  pecuniary  gain  (O.O.,  App. 
2,  8,  15).  Rather,  the  court  found  Smith's  sole  motive 
was  to  carry  out  a  commitment  to  The  Austin  Company 
to  keep  the  negotiations  confidential  (O.O.,  App.  2,  15). 
As  to  the  report  itself,  all  of  the  judgments  expressed  were 
reached  by  employees  who  had  no  knowledge  that  Smith 
had  any  potential  relationship  to  Severance  other  than 
as  consultant  to  Austin  (Marshall  Tr.,  App.  92;  Daiin- 
stadter  Tr.,  App.  95). 

At  the  close  of  the  two  and  one-half  week  trial,  the 
court  was  "of  the  very  definite  opinion  that  the  conceal- 
ment in  law  amounted  to  constructive  fraud"  (O.O.,  App. 
2).  Under  Ohio  law,  constructive  fraud  will  not  justify 
the  imposition  of  punitive  damages.  25  O.  Jur.  2d  34, 
Fraud  &  Deceit  §  205.  The  distinction  between  actual 
and  constructive  fraud  is  expressed  in  24  O.  Jur.  2d  622- 
623,  Fraud  &  Deceit  §  5: 

"Actual  fraud  must  affect  the  conscience  and  in- 
volve wilful  deception,  while  constructive  or  legal 
fraud  may  arise  from  the  circumstances  of  the  trans- 
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action  or  of  the  relationship  of  the  parties,  without 
the  existence  of  fraudulent  intent  aflecting  the  con- 
science." 

The  trial  court's  findings  on  evidence  negate  any  con- 
clusion that  Smith  had  any  fraudulent  intent. 

(b)  Materiality: 

In  determining  whether  the  element  of  materiality  was 
proven  clearly,  cogently  and  convincingly,  one  must  in- 
quire whether  Hilltop  would  have  employed  Smith  if  it 
had  known  of  Smith's  interest  in  acquiring  Severance.  On 
this  score,  all  relevant  evidence  indicates  that  such  knowl- 
edge would  not  have  affected  Hilltop's  decision  to  employ 
Smith: 

(1)  ONeill's  memorandum  of  the  October  8,  1959 
meeting  with  Treiger  shows  that  he  and  Petti  decided 
to  hu'e  Smith  despite  their  view  that  Smith's  loyalty 
to  Austin  would  "prevent  Smith  &  Company  from 
making  any  recommendations  ...  if  [they]  would 
interfere  with  their  commitments  on  the  Longwood 
[Severance]  project  .  .  ."  (A.F.,  App.  48). 

(2)  Before,  during  and  after  Petti  hired  Smith,  he 
finuly  believed  that  Nutwood  and  Severance  were  non- 
competitive. Even  when  he  testified  at  trial,  Petti  still 
believed  that  Nutwood  did  not  conflict  with  Severance 
(Tr.,  App.  96-98).  Since  Petti  believed  Severance  to  be 
non-competitive,   whether   Smith  was   a  consultant  to 
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Austin  or  a  prospective  purchaser  of  Severance,  was 
immaterial  to  Petti. 

(c)  Reliance: 

It  was  reliance  by  plaintiffs  on  Smith's  nondisclosure, 
not  reliance  by  them  on  the  Smith  report  which  the 
district  judge  held  constituted  the  element  of  reliance 
(M.D.,  App.  11-12).  More  or  less  parenthetically  and  in 
a  different  context  the  judge  found  that  plaintiffs  relied 
on  the  conclusions  of  the  Nutwood  study  in  selling  the 
property  (M.D.,  App.  10).  We  make  brief  note  of  the 
effect  of  reliance: 

( 1 )  On  the  Nutwood  Memorandum 

The  court's  finding  that  plaintiffs  relied  on  the  con- 
clusions of  the  report  is  irrelevant  to  actual  fraud  since 
the  court  also  found  that  the  conclusions  of  the  report 
had  not  been  proven  incorrect  and  that  plaintiffs'  asser- 
tions that  they  were  damaged  by  their  reliance  were 
"no  more  than  speculation  or  conjecture"  (M.D.,  App. 
10).  Further,  the  court's  finding  of  reliance  on  the  con- 
clusions of  the  report,  irrelevant  though  it  be,  is  con- 
trary to  the  undisputed  facts. 

(2)  On  Nondisclosure 

If  plaintiffs  did  not  rely  on  the  report,  whether  they 
relied  on  Smith's  statement  that  it  was  a  consultant  on 
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Severance  is   immaterial.   To  cite  an   illustration  alter 
the  manner  of  the  American  Law  Institute: 

H  employs  a  stockbroker  S,  to  furnish  him  with 
advice.  On  the  advice  of  S,  H  purchases  stock  in  X 
corporation.  S's  advice  proves  to  be  sound.  H  later 
learns  that  S  has  acquired  an  interest  in  X  corpora- 
tion and  that  he  was  negotiating  for  same  when  he 
advised  H.  11.  sues  S  for  for  damages.  S  is  not  liable  to 
H  irrespective  of  whether  a  court  finds  that,  in  em- 
ploying S,  H  relied  on  S's  nondisclosure. 

In  short,  it  is  abnost  too  plain  to  argue  that  reliance 
upon  the  status  of  someone  in  ordering  a  service  is  an 
insufficient  element  of  reliance  in  a  damage  action  based 
on  actual  fraud  unless  it  be  further  shown  that  the  ag- 
grieved party  relied  upon  the  service  actually  rendered 
and  incurred  damages  thereby. 

(d)  Damages: 

It  is  axiomatic  that  actual  damage  is  an  essential  ele- 
ment of  actual  fraud.  As  we  shall  demonstrate  in  our 
argument  in  support  of  Specification  of  Errors  Nos.  2,  3 
and  4,  no  such  damages  were  proven.  Indeed  the  findings 
on  evidence  by  the  district  judge  are  impossible  to 
harmonize  with  a  finding  of  actual  damage. 

SPECIFICATION  OF  ERRORS  NOS.  2,  3  &  4 

The  trial  court's  findings  of  fact  add  up  to  the  classic 
definition  of  nominal  damages: 

"Nominal  damages  are  those  recoverable  when  a 
legal  right  is  to  be  vindicated  against  an  invasion 
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that  has  produced  no  actual  loss  of  any  kind,  or 
where  from  the  nature  of  the  case  some  injury  has 
been  done,  the  amount  of  which  the  proof  fails  to 
show"  16  O.  Jtir.  2d  139,  Damages  §  3. 

The  court  found  that  Smith  had  violated  a  right  of 
Hilltop  and  of  the  sisters  to  know  that  Smith  might  buy 
Severance.  The  court  found  further  that  they  were  not 
damaged  in  selling  Nutwood  on  the  strength  of  the  report 
because  (a)  the  conclusions  of  the  report  were  sound, 
and,  anyway  ( b )  Nutwood  was  not  worth  any  more  than 
the  price  paid  by  Ridge  Hills.  The  court's  rationale  in 
awarding  compensatory  damages  was  indicated  where  it 
found  that: 

".  .  .  there  is  sufficient  evidence  in  the  record  to 
support  a  finding  that  the  faii^  market  value  to  the 
sisters  of  a  reliable  and  trustworthy  Nutwood  market 
analysis  was  at  least  equal  to  the  price  which  Larry 
Smith  &  Co.  billed  Hilltop  for  their  analysis,  or 
$2,920.00"  (M.D.,  App.  16). 

The  court  made  no  identification  whatsoever  of  what 
this  "sufficient  evidence"  might  be.  There  simply  is  no 
such  evidence  in  the  record,  as  the  court  itself  had  ob- 
served in  its  first  memorandum  decision  (M.D.,  App.  12), 
wherein  the  court  found  that  it  could  not  "from  the  evi- 
dence ascertain  what  value  a  rehable  market  analysis 
had  to  the  sisters  .  .  ."  (M.D.,  App.  12). 

Assuming  for  argument  that  a  "reliable"  and  factually 
unassailable  analysis  was  worth  $2,920.00  to  the  sisters, 
why  wouldn't  an  "unreliable"  and  factually  unassailable 
analysis  be  worth  just  as  much?  Whatever  use  the  sisters 
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made  of  the  report,  and  the  record  is  that  neither  ever 
read  it  (Ashcraft  Tr.,  App.  126-27;  Powell  Tr.,  App.  128), 
their  claim  is  that  they  used  it  as  a  reliable  and  factually 
unassailable  report.  They  did  not  learn  of  Smith's  negoti- 
ations on  Severance  until  after  they  sold  Nutwood. 
Hence,  no  action  or  inaction  by  them,  or  by  O'Neill, 
could  be  predicated  on  theii"  view  that  the  analysis  was 
untrustworthy. 

The  court  measured  damages  as  though  the  action  were 
one  for  rescission  or  restitution.  Yet,  rescission  was  not 
pleaded.  Hilltop  never  asked  for  its  money  back.  Instead, 
it  elected  to  pursue  a  remedy  of  damages.  It  confimied 
its  agreement  with  Smith  by  using  the  affirmative  findings 
of  the  Smith  report,  both  in  selling  to  Ridge  Hills,  and 
in  its  vain  efforts  from  1960-1962  on  behalf  of  Ridge  Hills, 
to  develop  Nutwood  as  a  retail  center.  The  question 
arises: 

How  can  a  remedy  of  restitution  be  applied  when  it 
was  never  prayed  for,  when  Hilltop  elected  an  incon- 
sistent remedy,  when  Hilltop  used  the  report  extensively 
and  is  in  no  position  to  return  it,  and,  most  important  of 
all,  when  Hilltop  received  exactly  what  it  sought,  a  valid 
and  correct  report,  prepared  objectively  by  Smith  em- 
ployees who  were  unaware  that  Smith  Jmd  any  connection 
with  Severance,  except  as  consultant? 

More  remarkable  still  is  the  court's  award  of  $2,920.00 
to  the  sisters.  All  of  the  reasons  why  rescission  was  im- 
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properly  granted  Hilltop  apply  to  the  sisters.  In  addition, 
the  sisters  had  no  contractual  relationship  to  Smith,  and 
as  the  court  found,  they  were  in  no  sense  third  party 
beneficiaries  of  the  Smith-Hilltop  agreement  (O.O.,  App. 

3,  6-7). 

SPECIFICATION  OF  ERROR  NO.  5 

( a )  In  this  diversity  action,  the  law  of  Washington,  the 
forum  state,  controls  the  choice  of  law  to  be  applied  on 
damages.  Washington  law  forbids  punitive  damages  as  a 
matter  of  strong  public  policy.  That  a  Washington  judge, 
sitting  in  this  case,  would  refuse  to  apply  the  Ohio  law 
of  punitive  damages  is  clear  under  the  Restatement,  Con- 
flict of  Laws,  often  relied  on  by  the  Washington  Supreme 
Court  in  resolving  similar  questions,  and  under  analogous 
Washington  precedents.  In  addition,  exemplary  damages 
are  regarded  as  penal  in  character.  It  is  axiomatic  that 
an  action  may  not  be  maintained  to  recover  a  penalty, 
the  right  to  which  is  given  by  the  law  of  another  state. 

(b)  Even  if  Ohio  law  be  applicable,  the  record  is  de- 
void of  facts  which  would  support  a  finding  of  punitive 
damages.  The  district  judge  s  own  findings  are  incompati- 
ble with  its  conclusion  that  defendants  were  "guilty  of 
'extreme  and  exceptional  conduct'  constituting  a  'gross 
fraud'  which  was  'intentional  and  deliberate'"  (M.D., 
App.  22).  These  epithetical  characterizations  of  defend- 
ants' conduct  are  not  supported  by  any  factual  findings, 
except   that   Smith   did  not   disclose   its  negotiations  on 
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Severance,  which  the  court  had  felt,  upon  conclusion  of 
the  trial,  amounted  to  "constructive  fraud ".  The  conclu- 
sion by  the  trial  judge,  almost  a  year  later,  that  this  same 
conduct  was  "gross  fraud"  and  not  "constructive  fraud" 
is  inconsistent  with  the  facts  found  by  the  judge. 

SPECIFICATION  OF  ERROR  NO.  6 

While  the  court  in  its  final  memorandum  opinion 
awarded  more  than  nominal  damages  to  both  plaintiffs, 
in  its  initial  decision  it  concluded  that  "Schumacher  v. 
Self  en,  172  N.E.  420  (Ohio  Ct.  App.  1930),  authorizes 
an  award  of  punitive  damages  where,  as  here,  actual 
though  nominal  damage  is  found"  (M.D.,  App.  13).  This 
finding  may  be  moot  in  view  of  the  judge's  later  retrac- 
tion of  his  statement  that  the  damages  to  the  sisters  were 
nominal.  However,  since  this  court  might  possibly  view 
the  facts  differently,  we  believe  that  a  discussion  of  the 
Ohio  law  on  this  point  is  appropriate.  In  summary,  the 
Ohio  cases  hold  that  punitive  damages  may  be  authorized 
where  actual,  demonstrable,  tangible  damages  are  proved, 
even  though  the  amount  awarded  be  "nominal"  in  the 
sense  that  it  is  small.  On  the  other  hand,  the  requirement 
of  actual  damages  is  not  satisfied  by  an  award  of  nominal 
damages  based  upon  a  bare  violation  of  legal  rights. 

SPECIFICATION  OF  ERROR  NO.  7 

The  court  specifically  found  that  defendants'  conduct 
was  not  motivated  by  "actual  malice,  i.e.,  'ill  will  or 
hatred'"  (M.D.,  App.  17-18),  but  concluded  that  Saber- 
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ton  c.  Greenwald,  146  Ohio  St.  414,  66  N.E.2d  224 
( 1946 )  authorizes  punitive  damages  without  a  showing 
of  "ill  will  or  hatred"  (M.D.,  App.  22). 

Ohio  law  always  has  been  that  punitive  damages  could 
not  be  awarded  in  a  bare  case  of  fraud,  but  that  some 
element  of  aggravation  had  to  be  present.  Recent  cases 
have  established  that  the  aggravating  element  required 
is  actual  malice,  so  that  in  order  to  award  punitive  dam- 
ages the  trier  of  fact  must  find  actual  fraud  and  actual 
malice.  Saberton  is  not  to  the  contrary. 

SPECIFICATION  OF  ERROR  NO.  8 

Ohio,  in  common  with  many  other  jurisdictions,  re- 
quires that,  where  punitive  damages  are  awarded,  they 
must  be  in  reasonable  proportion  to  the  compensatory 
damages  proved.  This  is  called  "The  Ratio  Rule".  The 
court  relied  in  its  Final  Memorandum  Decision  on  Saber- 
ton  V.  Greenwald,  146  Ohio  St.  414,  66  N.E.  2d  224 
(1946)  where  the  Supreme  Court  of  Ohio  reversed,  4-3, 
a  trial  judge's  refusal  to  instruct  on  punitive  damages. 
In  that  case  a  verdict  of  $38.15  compensatory  dam- 
ages had  been  returned  and  plaintiff  had  asked  for 
$5,000  punitive  damages.  The  district  judge  somehow 
read  into  this  opinion  a  disapproval  of  the  ratio  rule 
(M.D.,  App.  23),  despite  the  fact  that  the  issue  was  not 
before  the  court.  In  our  view,  this  action  of  the  Ohio 
court,  in  a  case  where  no  issue  was  raised  as  to  the 
"Ratio  Rule",  cannot  be  construed  as  a  departure  from 
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that  rule.  Further,  the  Ohio  Supreme  Court  expressly 
approved  the  rule  three  years  after  Saheiion  iu  Richard 
V.  Hunter,  151  Ohio  St.  185,  85  N.E.  2d  109,  112  (1949). 
Finally,  plaintiffs  themselves  recognized  Ohio's  adherence 
to  the  "Ratio  Rule",  in  filing  a  motion  that  attorneys'  fees 
be  classified  as  compensatory  damages  for  purposes  of 
the  "ratio  of  'compensatory'  and  'punitive'  damages  .  .  ." 
(R.  2018-20). 

SPECIFICATION  OF  ERRORS  NOS.  9  &  10 

The  court's  stated  reasons  for  imposing  punitive  dam- 
ages on  defendants  —  in  the  form  of  litigation  costs  and 
attorneys'  fees  —  was  that  defendants  "caused"  the  law- 
suit (M.D.,  App.  14,  17).  In  turn,  the  underlying  reason 
for  the  court's  punishment  of  defendants  —  the  reason 
why  defendants  caused  the  lawsuit,  was  said  to  be  de- 
fendants' failure  to  disclose  facts  to  plaintiffs  before  suit. 
We  are  completely  at  a  loss  to  understand  either  the 
factual  basis  or  the  legal  relevance  of  the  court's  views. 
Plaintiffs'  own  counsel  and  business  advisor,  Wilbert 
J.  O'Neill,  testified  that  defendants'  attorney,  Herbert 
Spring,  at  a  meeting  in  Cleveland  on  February  15,  1961, 
attended  by  Petti  and  the  general  counsel  of  Hilltop, 
answered  all  questions  fully  and  fairly.  O'Neill  testified 
in  answer  to  a  question  from  plaintiffs'  trial  counsel,  as 
to  what  happened  at  the  meeting: 

"Well,  Spring  said  something  to  the  effect  that  he 
wondered  what  the  difficulty  was,  and  I  told  him  that 
the  difficulty  was  very  simply  stated  that  they  had 
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accepted  employment  for  professional  purpose  for 
pay  at  a  time  when  they  were  aheady  negotiating 
to  buy  property  which  we  thought  was  conflicting 
property,  and  I  asked  him  if  I  wasn't  right,  and  when 
the  negotiations  began,  and  Spring,  I  thought,  quite 
frankl)-,  said  that  the  negotiations  by  Larry  Smith 
&  ComiDany  to  acquiie  from  The  Austin  Company 
the  Severance  property,  shopping  center  property, 
had  been  going  on  —  my  recollection  is  March  29, 
1959,  but  things  I  have  heard  since  indicate  to  me 
that,  perhaps,  it  was  May  29.  I  asked  hiin  whether 
the  deal  wasn't  actually  closed,  and  he  said  that  it 
was  closed  on  Februarv  10,  1960,  .  .  ."  (Tr.  2666- 
67). 

The  district  judge  made  it  plain  in  his  memorandum 
decisions  that  he  was  assessing  costs  of  litigation  and  at- 
torneys' fees  against  defendants  under  the  label,  "Punitive 
Damages ".  For  example,  the  award  of  punitive  damages 
was  "conditioned  upon  plaintiffs'  filing  of  a  waiver  of  any 
claim  to  costs  in  this  action"  (M.D.,  App.  25-26).  Plain- 
tiffs accordingly  filed  a  "Waiver  of  Costs"  (R.  2136-37). 
The  amount  of  "punitive  damages"  awarded  was  $75,000. 
The  total  amount  of  costs  allegedly  incurred  by  plaintiffs 
was  $72,406.42  (R.  2025-26).  The  court  even  assesed 
against  defendants  under  the  guise  of  punitive  damages 
the  expenses  and  attorneys'  fees  allegedly  incurred  by 
plaintiffs  in  prosecuting  then-  specious  antitrust  claims, 
despite  the  fact  that  it  had  dismissed  plaintiffs'  antitrust 
claims  a  year  before  trial  (R.  950-53). 

SPECIFICATION  OF  ERRORS  NOS.  11  &  12 

The  court  found  appellants  liable  for  punitive  damages 
because  of  the  acts  of  Treiger,  then-  employee   (M.D., 
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App.  13-14).  The  grounds  of  the  court's  finding  are  not 
clear.  Insofar  as  the  court  concluded  that  the  partners 
could  be  liable  for  punitive  damages  on  respondeat  su- 
perior, it  was  in  error.  Ohio  law  forbids  imposition  of 
punitive  damages  on  a  principal  because  of  an  agent's 
acts  unless  the  principal  has  authorized,  ratified  or  par- 
ticipated in  the  wrong.  Tractj  v.  Athens  ir  Pomeroy  C.  6- 
L.  Co.,  115  Ohio  St.  298,  152  N.E.  641  (1926).  Insofar 
as  the  court  found  authorization  or  ratification,  the  find- 
ing is  clearly  erroneous,  since  the  uncontroverted  evi- 
dence is  to  the  contrary.  As  to  the  apparent  finding  of 
authorization,  the  court's  finding  is  even  inconsistent  with 
his  oral  remarks  at  the  close  of  trial,  wherein  he  observed 
that  there  appeared  to  be  no  evidence  of  authorization 
(O.O.,  App.  6). 

ARGUMENT 

I.  The  Court's  Conclusion  that  Appellants  are  Liable  for 
Actual  Fraud  Is  Contrary  to  the  Court's  Own  Findings 
and  to  Uncontroverted  Evidence  (Specification  of 
Error  No.  1) 

A.  Introduction 

The  trial  judge  recognized  that  this  appeal  would  in- 
volve basically  questions  whether  its  conclusions  of  law 
were  properly  drawn  from  the  virtually  undisputed  facts. 
In  the  hearing  on  presentation  of  judgment,  the  court 
observed: 

"THE  COURT:  The  way  I  view  this,  Mr.  White, 
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you  are  in  the  rather  fortunate  position,  I  think,  as 
far  as  an  appeal  is  concerned,  that  for  the  most  part 
anyhow  an  appeal  on  your  part  would  involve  only 
questions  of  law  on  which  the  Court  of  Appeals  may 
very  well  differ  with  me.  Mr.  Stephan  is  in  the  less 
happy  position  if  he  wants  to  appeal  in  that  his 
appeal  would  involve  questions  of  fact.  I  largely 
found  against  him  on  the  main  cause  of  action,  and 
on  the  agreed  facts  in  the  pretrial  order  there  is  no 
question  of  credibility,  so  the  Comt  of  Appeals, 
irrespective  of  how  I  treated  them,  could  take  a 
different  view"  (Tr.  2165-66). 

This  appeal  turns  largely  on  whether  the  court's  con- 
clusion that  defendants  were  liable  for  actual  fraud 
(M.D.,  App.  11,  12,  22)  is  suported  by  clear,  cogent 
and  convincing  evidence  as  to  each  element. 

The  court's  findings  as  to  four  of  the  elements,  namely, 
intent  to  deceive,  materiality,  reliance  and  financial  in- 
jury, are  unsupported  by  or  clearly  contrary  to  the  evi- 
dence. In  addition,  the  ultimate  findings  of  intent  to 
deceive,  reliance  and  financial  injury  are  inconsistent 
with  evidentiary  findings  of  the  court. 

Since  jurisdiction  rests  on  diversity,  most  matters  of 
substance  are  controlled  by  the  law  of  Ohio,  the  situs 
of  the  alleged  tort.  However,  matters  of  procedure,  in- 
cluding quantum  of  evidence  required,  are  governed  by 
the  law  of  Washington,  the  forum  state.  Restatement, 
Conflict  of  Laws  §  595  and  Comment  a  thereto  (1934). 
In  Washington,  every  element  of  a  cause  of  action  for 
fraud  must  be  proved  by  clear,  cogent  and  convincing 
evidence.  Baertschi  v.  Jordan,  68  Wn.  Dec.  2d  451,  413 
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P.2d  657  (1966);  Anderson  v.  General  Motors,  161  F. 
Supp.  668  (W.D.  Wash.  1958),  aff'd.  275  F.  2nd  63  (9di 
Cu\  1960).  In  tact,  as  stated  in  AsJwini  v.  Pigeon  Hole 
Parking,  Inc.,  175  F.  Supp.  320  (E.D.  Wash.  1959), 
aff'd  283  F.  2d  288  (9th  Ck.  1960): 

".   .   .  The  burden  ot  proof  upon  the  plaintitf  is 
particularly   heavy    because,    in    Washington,   as    in 
many  jurisdictions,  the  presumption  of  innocence  of 
fraud  is  almost  as  strong  as  "the  presumption 
of  innocence  of  crime.'  " 

In  Ohio,  as  elsewhere,  certain  elements  are  necessary 
to  prove  actual  fraud.  All  must  be  shown  by  the  requisite 
quantmii  of  proof.  The  absence  of  one  of  them  is  fatal. 
24  O.  Jur.  2d  635,  Fraud  &  Deceit  §  20.  The  instant  re- 
cord reveals  that  four  of  the  essential  ingredients  are 
missing. 

B.  Intent   to   Deceive,   a   Necessary   Element   of  Actual 
Fraud,  Is  Lacking 

Under  Ohio  law,  actual,  rather  than  constructive,  fraud 
is  required  to  support  an  action  for  damages  for  deceit. 
Lake  Hiawatha  Park  Assn.  v.  Knox  County  Agr.  Soc,  28 
Ohio  App.  289,  162  N.E.  653  (1927);  Fillegar  v.  Walker, 
54  Ohio  App.  262,  6  N.E.  2d  1010  (1936);  24  O.  Jur. 
2d,  622,  634-35,  703-04,  Fraud  &  Deceit  §  §  5,  20,  109. 
In  fact,  it  is  the  element  of  intent  to  deceive  which 
distinguishes  actual  from  constructive  fraud.  Kuehner  v. 
Johnson,  33  Ohio  L.  Abs.  401,  34  N.E.  2d  996,  1003 
(1940).  "Intent  to  deceive"  involves  something  more 
than  that  an  act  be  consciously  done.  Green  Bay  Auto 
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Distrihutois  v.  Willys-Overland  Motors,  Inc.,  102  F.  Supp. 
151  (W.D.  Ohio  1951),  affd  per  curiam,  202  F.  2d  151 
(6th  Cii-.  1953);  24  O.  Jur.  2d  622,  Fraud  &  Deceit  §  5. 

Phrased  another  way: 

".  .  .  to  constitute  a  cause  ot  action  [for  actual 
fraud],  there  must  be  bad  faith"  24  O.  Jur.  2d  709, 
Fraud  &  Deceit  §  116. 

The  Ohio  Supreme  Court  defined  "bad  faith"  in  Slater 
V.  Motorists  Mutual  Ins.  Co.,  174  Ohio  St.  148,  187  N.E. 
2d  45  (1962).  Syllabus  2  written  by  the  court  reads: 

"2.  A  lack  of  good  faith  is  the  equivalent  of  bad 
faith,  and  bad  faith,  although  not  susceptible  of 
concrete  definition,  embraces  more  than  bad  judg- 
ment or  negligence.  It  imports  a  dishonest  purpose, 
moral  obliquity,  conscious  wrongdoing,  breach  of  a 
known  duty  through  some  ulterior  motive  or  ill  will 
partaking  of  the  nature  of  fraud.  It  also  embraces 
actual  intent  to  mislead  or  deceive  another." 

It  is  easy  to  second  guess  the  decision  to  take  on  the 
Nutwood  study.  But  it  should  be  remembered  that  Petti 
told  Treiger  in  theii-  first  telephone  conversation,  after 
Treiger  warned  him  that: 

".  .  .  We  are  working  on  the  Longwood  property 
and  felt  that  there  may  be  some  conflict  in  our  own 
position.  .  .  ", 

that  he  thought  there  would  be  no  conflict  because: 

".  .  .  he  did  not  think  his  property  would  pull  very 
far  from  the  west"   (A.F.,  App.  44). 

O'Neill's  memo  of  the  October  8,  1959  meeting  with 
Treiger  says: 
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"Treiger  emphasized  the  possible  conflict  of  in- 
terest between  his  firm  s  loyalty  to  Austin  and  Sever- 
ance and  any  recommendations  he  might  make  to 
the  promoters  of  the  Nutwood  project  .  .  ."  (A.F., 
App.  48). 

If  Treiger  had  a  "dishonest  purpose  as  required  in 
the  Ohio  Supreme  Courts  definition  of  had  faith,  he 
would  not  have  emphasized  the  possible  conflict  of  in- 
terest. He  would  have  played  it  down.  He  would  not 
have  emphasized  his  firm's  loyalty  and  commitment  to 
Severance.  He  would  have  minimized  it. 

Nor  did  Treiger's  later  conduct  indicate  any  desire  to 
capitalize  on  the  dual  relationship  with  Severance  and 
Nutwood.  Instead,  the  study  was  turned  over  to  two  key 
employees,  John  Marshall  and  Tom  Darmstadter,  who 
exercised  their  best  professional  judgments  on  Nutwood, 
unfettered  by  any  knowledge  that  their  employer  might 
buy  Severance,  and  unfettered  by  any  intervention  by 
any  Smith  employees  who  did  have  such  knowledge 
(Marshall  Tr.,  App.  90-92;  Darmstadter  Tr.,  App.  94-95). 
It  is  hard  for  us  to  discern  how  the  overall  handling  of 
the  Nutwood  inquiry  by  Smith  fits  the  bad  faith  definition 
of  the  Ohio  Supreme  Court  requiring  dishonest  purpose 
or  ulterior  interest.  In  retrospect,  against  the  knowledge 
that  the  Smith  firm  successfully  financed  an  interest  in 
Severance  and  that  the  Nutwood  report  turned  out  nega- 
tive, it  is  perhaps  unfortunate  that  the  finn  agreed  to 
help  Hilltop.  But  at  the  very  worst,  the  nondisclosure 
constituted  constructive  fraud  since  the  element  of  intent 
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to  deceive,  as  defined  in  the  Ohio  decisions,  is  totally 
lacking. 

C.  Materiality,  a  Necessary  Element  of  Actual  Fraud, 
Is  Lacking 

The  crucial  test  of  materiality  is,  of  course,  whether 
Smith  would  have  been  employed  if  Treiger  had  said 
that  in  addition  to  its  consulting  responsibilities  Smith 
was  considering  the  acquisition  of  a  proprietary  interest 
in  Severance.  All  the  evidence  on  the  point  indicates  that 
Smith  would  have  gotten  the  job  anyway. 

O'Neill's  flat  statement  that  Smith's  "loyalty  to  Austin 
and  Severance  might  reasonably  be  expected  to  prevent 
Smith  &  Co.  from  making  any  recommendations  .  .  but  it 
was  considered  worthwhile  to  get  Smith's  survey  and  recom- 
mendations, having  in  mind  that  his  work  on  the  Long- 
wood  project  had  given  him  a  great  deal  of  background 
information  .  .  .",  raises  a  strong  inference  that  O'Neill 
and  Petti  would  have  hired  Smith  if  they  had  known 
of  the  Severance  negotiations  (A.F.,  App.  48).  Moreover, 
Petti  always  insisted,  and  testified  at  trial,  that  Severance 
and  Nutwood  would  cater  to  distinct  trade  areas.  They  were 
essentially  non-competitive.  Petti  drew  his  own  trade  area 
for  Nutwood,  which  did  not  touch  the  Severance  site 
(Tr.  290-295,  320-322).  Petti  told  the  president  of  The 
May  Company  that  Nutwood  was  a  good  spot  for  a 
May  branch  because  Nutwood  and  The  May  Company's 
branch  at  Cedar  Center  did  not  conflict  (A.F.,  App.  87- 
88,  See  Tr.  421-425).  Yet,  Cedar  Center  is  viitually  the 
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same  distance  southwest  from  Nutwood  as  Severance 
(See  Plate  1).  Petti  told  Treiger  in  their  very  first  con- 
versation that  Smith's  Severance  connection  did  not 
bother  him  because  he  did  not  believe  Nutwood  would 
pull  to  the  west  anyway. 

The  test  of  materialit)'  under  Ohio  law  is  stated  in  24 
O.  Jiir.  2d  695,  696,  Fraud  &  Deceit  §  99: 

"A  fact  is  material  when  it  influences  a  person  to 
enter  into  a  contract  or  when  it  deceives  him  and 
induces  him  to  act,  or  when  without  it  the  trans- 
action would  not  have  occurred."  See  Twachtman 
V.  Connelly,  106  F.  2d  501,  506  (6th  Cir.  1939). 

The  undisputed  facts  that  Hilltop  hired  Smith  knowing 
of  Smith's  pre-existing  commitment  and  loyalty  to  Sever- 
ance and  of  Pettis  unshakeable  conviction  that  Nutwood 
and  Severance  did  not  conflict,  because  Nutwood  would 
not  pull  to  the  west,  simply  do  not  support  a  finding  that 
Hilltop  would  have  hired  another  consulting  firm  if  it 
had  known  of  the  pending  Smith-Austin  negotiations. 

D.  Reliance,  a  Necessary  Element  of  Actual  Fraud,  Is 
Lacking 

The  court's  basic  finding  on  reliance  was, 

"Hilltop  relied  on  such  belief  [that  Smith  was  no 
more  than  a  consultant  on  Severance]  in  selecting 
Smith  to  produce  a  market  analxsis  and  all  plaintifi^s 
relied  thereon  in  detennining  their  course  of  conduct 
after  the  negative  report  was  received"  (M.D.,  App. 
11-12). 

The  reliance  which  the  court  found  to  be  an  ingredient 
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of  fraud  is  thus  reliance  on  the  nondisclosure  and  not 
reliance  on  the  report.  Even  if  we  assume  for  argument 
that  O'Neill  and  Petti  relied  upon  Treiger's  statements  as 
to  Smith's  consulting  relationship,  and  that  they  also  had 
these  statements  in  mind  when  they  sold  Nutwood,  such 
reliance  would  be  of  no  consequence  unless  they  relied 
on  the  Smith  report,  and  the  Smith  report  was  incorrect. 
Does  one  who  relies  in  purchasing  a  business  on  true 
and  correct  statements  by  a  broker  that  the  business  has 
certain  income,  inventory  and  accounts  receivable  have 
an  action  in  damages  against  the  broker  if  he  learns  later 
that  the  broker  was  considering  the  purchase  of  an  in- 
terest in  a  competing  business?  In  this  case  the  court 
stated  his  belief  in  "the  accuracy  of  the  conclusions  in  the 
report"  (R.  2089)  and  held  that  the  "plaintiffs  relied  on 
the  conclusions  of  the  report  and  not  on  the  details  of  the 
analysis  in  making  their  decision  to  sell  the  property  to 
Ridge  Hills  (M.D.,  App.  10).  In  these  circumstances, 
whether  plaintiffs  relied  on  the  nondisclosure  either  in 
hiring  Smith  or  selling  Nutwood  is  immaterial.  The  court 
held  there  was  no  proof  that  Nutwood  was  worth  a  nickel 
more  than  Ridge  Hills  paid  for  it.  Hilltop  was  paid 
$56,580.75  as  its  brokerage  commission  (R.  1238)  and 
went  to  work  for  the  new  owners  before  the  sale  to  them 
was  even  closed  (Kammer  Tr.,  App.  123).  O'Neill  was 
paid  $27,828.00  for  his  services  to  the  sisters,  5%  of  the 
total  sales  price  (R.  1238).  The  sisters  received  $613,161 
from  Ridge  Hills  plus  $245,000  from  previous  sales  to 
others   (R.   1056)    or  $858,161  for  property  which  had 
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been  appraised  in  1952  at  $190,510  (R.  1055).  Smith  re- 
ceived $2,920  for  a  valid  and  correct  memorandum,  for 
which  it  is  now  sued  for  $8,862,500  phis  attorneys'  fees 
(R.  113).  The  irony  is  that  not  only  was  the  Smith  report 
a  sound  one,  but  the  evidence  is  clear,  cogent  and  con- 
vincing that  plaintilis  did  not  rely  upon  it.  That  evidence, 
which  we  will  not  repeat  here,  was  summarized  in  our 
"Statement  of  the  Case",  supra,  p.  19-25.  It  has  a  sort 
of  ten-pin  aspect.  Mrs.  Powell  who  was  in  the  Virgin 
Islands  relied  on  her  sister  Mrs.  Ashcraft,  who  was  in 
Madrid;  Mrs.  Ashcraft  relied  on  O'Neill  and  O'Neill 
relied  on  Petti  (Tr.,  App.  125,  128,  62-64,  65-69). 

Boiled  down,  the  issue  is  whether  Petti  relied.  We  have 
Petti's  word  under  oath  that  he  relied  only  on  the  opti- 
mistic parts  of  the  Smith  report  and  rejected  the  pessi- 
mistic parts  (Tr.,  App.  114).  This  should  need  no 
confirmation.  But  there  is  an  amplitude  of  supporting 
evidence.  First,  we  have  Petti's  own  letter  to  Peter  Galvin, 
Ex.  348A,  sent  three  weeks  after  receiving  the  Smith 
report,  in  which  he  boasted  of  Nutwood's  unique  qualities 
as  a  regional  shopping  center  site.  Second,  we  have  the 
testimony  of  Karl  Kammer,  a  member  of  the  Cleveland 
bar,  who  had  no  interest  in  these  proceedings,  who 
testified  that  Petti  told  him  and  his  clients,  Harry  Ratner 
and  Fred  Stark,  on  three  or  four  occasions  after  receiving 
the  Smith  report,  that  "  'This  is  a  great  location  for  a 
shopping  center  complex'"  (Kammer  Tr.,  App.  119-120). 
Petti  said  this  not  as  a  sales  puff.  He  went  right  to  work 
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for  Ridge  Hills  to  line  up  stores.  He  spent  two  and  one- 
half  years  at  this  occupation,  and  gave  up  only  in  April, 
1962  (Appendix,  Part  V).  Since  he  couldn't  interest  any- 
one in  Nutwood  as  a  shopping  center,  he  turned  to  litiga- 
tion. His  central  theme  in  the  litigation  was  that  Nutwood 
had  been  sold  to  Ridge  Hills  as  residential  property  after 
the  Smith  report  (Tr.  378-384).  In  fact,  he  stated  that 
Harry  Ratner  was  purely  a  residential  developer  (Tr. 
368-370).  As  residential  property,  he  claimed  it  was  worth 
$3,500  an  acre.  Actually  Petti  sold  Nutwood  as  a  regional 
shopping  center.  Ridge  Hills  purchased  it  for  the  purpose 
of  developing  such  a  center  (Kammer  Tr.,  App.  121-122). 
Petti  never  relied  on  the  Smith  report's  negative  con- 
clusions for  one  minute.  If  he  had,  he  would  have  saved 
himself  two  years  of  hard  work.  His  vain  attempts  from 
January,  1960  until  April,  1962  to  develop  Nutwood  as 
a  regional  center  provide  the  most  eloquent  refutation 
of  his  reliance. 

E.  Specific    Damage    or   Financial    Injury,    a    Necessary 
Element  of  Actual  Fraud  in  Ohio,  Is  Lacking 

In  Ohio,  as  elsewhere,  in  a  damage  action  for  fraud: 

".  .  .  Plaintiff  must  allege  and  prove  some  specific 
damage  sustained  because  of  the  deceit  or  fraudulent 
conduct"  Tivachtman  v.  Connelly,  106  F.  2d  501, 
506  (6th  Cir.  1939). 

Also  see  Miller  v.  Knight,  115  Ohio  App.  485,  185  N.E. 
2d  770  (1961);  24  O.  Jw:  2d  634,  Fraud  &  Deceit  §  20. 

As   to   what   constitutes   damage,   Ohio   Jurisprudence 
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states: 

"Negatively  trained,  the  rule  as  to  what  con- 
stitutes damages,  in  any  case,  may  be  stated  broadly 
to  he  that  there  is  no  damage  where  the  position  of 
the  complaining  party  is  no  worse  than  it  would 
have  been  had  the  alleged  fraud  not  been  com- 
mitted" 24  O.  Jui:  740,  Fraud  &  Deceit  §  151. 

First,  as  to  the  sisters,  it  could  not  possibly  be  said 
seriously  that  their  position  was  worsened  because  of  the 
Smitli  report.  Their  situation  was  improved.  Their  advisor, 
O'Neill,  received  a  copy  of  a  report  which  correctly 
concluded  that  their  property  was  not  suitable  for  a  re- 
gional shopping  center.  They  sold  Nutwood  to  Ridge 
Hills  for  its  full  value.  Nevertheless,  the  court  awarded 
the  sisters  $2,920. 

The  judge's  reasoning  was  that  the  sisters  were  some- 
how injured  by  being  contaminated  by  their  agent's 
contact  with  a  report  which  held  the  possibility  of  non- 
objectivity  because  of  Smith's  negotiations  on  a  property 
their  agent  testified  to  be  wholly  non-competitive  with 
Nutwood.  Even  if  this  occurred,  the  event  would  not 
satisfy  the  requirement  that  the  sisters  show  specific 
damage. 

Second  as  to  Hilltop,  it  paid  Smith  $2,920  for  a  report 
which  it  used  extensively  in  its  efforts  to  sell  Nutwood 
for  the  sisters  and  for  Ridge  Hills. 

It  was  only  in  failing  to  rely  on  the  negative  conclusions 
of  the  report  that  Hilltop  worsened  its  position  by  work- 
ing  two   years   in   vainly   trying   to   make   Nutwood   a 
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regional  shopping  center.  It  received  a  report  which  its 
own  expert  at  trial,  Dr.  John  M.  Rienstra,  testified  was 
made  according  to  "acceptable  methods",  and  which  con- 
tained no  substantial  errors  of  fact,  except  for  one  con- 
cerning the  floor  area  of  a  Sears  store  (Tr.,  App.  132).  As 
to  this  alleged  error.  Petti  spotted  it  and  brought  it  to 
Treiger's  attention  as  soon  as  he  received  the  report  (Tr. 
337-47,  Ex.  45).  The  court  found,  "Thus,  Smith  fully 
performed  its  contract,  in  spite  of  what  later  proved  to 
be  inconsequential  errors  in  its  report"  (M.D.,  App.  17). 
The  court  made  it  clear  that  Hilltop  got  its  full  money's 
worth  under  its  agreement  with  Smith. 

From  the  foregoing  one  conclusion  must  be  drawn. 
Plaintiffs  did  not  prove  that  they  were  damaged  either  in 
the  financial  injury  sense  or  in  the  broadest  sense  that 
theu'  position  was  worsened  by  the  Smith  report. 

II.  The  Court's  Conclusion  That  Hilltop  and  the  Sisters 
Are  Entitled  to  Compensatory  Damages  In  the 
Amount  Paid  By  Hilltop  For  The  Report  Is  Incon- 
sistent with  the  Court's  Findings  (Specification  of 
Error  No.  2) 

The  court's  findings  as  to  damages  were  that  plaintiffs 
incurred  none  in  relying  upon  the  report  and  in  selling 
Nutwood  (M.D.,  App.  10).  The  court's  further  conclusion 
that  Hilltop  did  incur  damages  in  the  amount  paid  for 
the  report  (M.D.,  App.  12,  16,  25)  collides  not  only  with 
its  evidentiary  fiindings  of  no  damage  in  selling  Nutwood, 
but  also  with  its  finding  that  Smith  fully  perfonned  its 
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contract  with  Hilltop  (M.D.,  App.  17).  Since  the  sisters 
claim  to  have  relied  fully  upon  the  report,  without  any 
knowledge  that  it  was  "legally  worthless"  or  "untrust- 
worthy", and  the  court  has  found  that  they  suffered 
no  hami  thereby,  how  is  it  that  this  "legally  worthy 
less"  but  factually  valuable  report  produced  damage 
to  them?  What  the  court  seems  to  have  done  is  to  grant 
Hilltop  and  the  sisters  some  species  of  rescission. 

III.  The  Court's  Award  of  the  Price  of  the  Report  to 
Hilltop  Amounts  to  Granting  Relief  of  Rescission, 
Contrary  to  Hilltop's  Election  to  Sue  for  Damages 
(Specification  of  Error  No.  3) 

The  damages  awarded  amount  to  a  decree  of  restitution 
or  rescission.  The  court  found,  in  effect,  fraud  in  the  in- 
ducement (M.D.,  App.  16).  But  the  judgment  is  in  error 
for  several  reasons.  First,  actual  damage,  not  proven  here, 
is  a  requirement  even  in  rescission  cases.  Block  v.  Block, 
165  Ohio  St.  365,  135  N.E.  2d  857  (1956);  Miller  v. 
Knight,  115  Ohio  App.  485,  185  N.E.  2d  770  (1961). 
Second,  rescission  was  never  pleaded  and  no  issue  of 
rescission  was  framed  in  the  pretrial  order.  Third,  notice 
of  election  to  rescind  was  not  given  promptly  after 
the  facts  claimed  to  warrant  restitution  became  known. 
Fourth,  damages  and  rescission  based  on  fraud  are  in- 
consistent remedies.  One  must  elect  between  them.  Plain- 
tiffs elected  to  sue  defendants  for  damages  when  they 
filed  this  action.  These  rules  apply  in  all  jurisdictions, 
including  Ohio.  25  O.  Jur.  2d  7-8,  Fraud  &  Deceit  §  § 
172-73. 
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Finally,  Petti  put  the  possibility  of  rescission  irrevoc- 
ably behind  him  when  he  used  the  Smith  report  in  his 
continued  promotion  of  Nutwood  (Tr.  507,  510).  Hill- 
top's standard  promotional  pitch  for  Nutwood  invariably 
contained,  for  jears  after  he  learned  of  Smith's  interest 
in  Severance,  large  verbatim  passages  from  the  favorable 
portions  of  the  Smith  report.  (See  e.g.,  Ex.  348A,  dated 
January  25,  I960;  Ex.  235,  a  brochure  prepared  for  The 
May  Company,  June  29,  I960;  Ex.  239,  a  brochure  pre- 
pared for  The  Higbee  Company,  October  18,  1960;  Ex. 
21  lA,  a  brochure  prepared  in  April,  1961). 

It  is  still  more  difficult  to  understand  the  court's  award 
to  the  sisters  on  an  apparent  rescission  theory.  The  court 
expressly  found  that  the  sisters  were  not  third  party 
beneficiaries  of  the  Smith-Hilltop  contract  (O.O.,  App.  3, 
6-7).  Rescission  is  not  ordinary  granted  to  strangers  to  an 
agreement.  They  have  nothing  to  restore  or  to  have  re- 
stored. The  court's  apparent  rationale  of  its  award  to  the 
sisters  was  that  Hilltop  was  obligated  to  provide  the 
sisters  with  a  market  analysis.  We  do  not  understand  how 
an  award  to  the  sisters  can  be  supported  by  this  finding. 
In  any  event,  it  is  clearly  contrary  to  the  evidence. 

IV.  The  Court's  Finding  That  Hilltop  Was  Obligated 
to  Provide  a  Market  Report  to  the  Sisters  Is  Con- 
trary to  the  Agreement  Between  Plaintiffs  (Speci- 
fication of  Error  No.  4) 

In  view  of  the  court's  dismissal  of  the  sisters'  action 
for  breach  of  contract,  the  court's  finding  that  Hilltop  had 
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a  duty  to  furnish  them  with  a  report  ina\'  be  of  no 
practical  moment.  However,  if  the  award  of  $2,920  to 
the  sisters  is  rationahzcd  on  some  contractual  theory, 
which  seems  to  be  what  the  lower  court  was  saying  in 
its  initial  memorandum  (M.D.,  App.  17),  then  such  find- 
ing has  practical  effect. 

The  court's  finding  is  contrary  to  the  agreement  itself. 
It  will  be  seen  from  the  partial  te.xt  of  the  agreement 
reprinted  at  pages  41-42  of  the  appendix  hereto  that 
Hilltop  did  not  agree  to  procure  a  market  analysis  as  a 
condition  of  its  exclusive.  Rather,  it  was  agreed  that  its 
exclusive  would  be  extended  beyond  December  31,  1959 
if  two  of  five  stated  objectives  had  been  accomplished 
before  that  date,  and  that  Hilltop's  failure  to  accomplish 
two  of  the  objectives  should  not  preclude  an  extension 
(Ex.  197A,  p.  4).  Moreover,  under  Ohio  law,  one  who 
furnishes  a  professional  report  is  liable  only  to  the  person 
employing  him.  Thomas  v.  Guarantee  Title  6-  Trust  Co., 
81  Ohio  St.  432,  91  N.E.  183  (1910). 

V.  The  Award  of  Punitive  Damages  and  Attorneys'  Fees 
Is  Contrai-y  to  Law  and  Contrary  to  the  Facts  Found 
by  the  Trial  Judge  (Specification  of  Error  No.  5) 

A.  A  Washington  Judge  Sitting  in  this  Diversity  Case 
Would  Refuse  to  Apply  Ohio  Law  on  Punitive  Dam- 
ages and  Attorneys'  Fees  Which  Conflicts  with  the 
Long  Established  Public  Policy  of  Washington 

1.  General  Considerations: 

A  District  Court  in  a  diversity  case  will  look  to  the 
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law  of  the  forum  state  regarding  matters  of  substantive 
law.  Eric  R.  Co.  v.  Tompkins,  304  U.S.  64  (1938).  Con- 
flict of  laws  rules  are  substantive,  so  the  court  will  follow 
the  conflict  rules  of  the  forum  state.  Klaxon  Co.  v.  Stentor 
Elec.  Mfg.  Co.,  313  U.S.  487  (1941).  Therefore  it  is  the 
law  of  Washington  which  controls  the  choice  of  law  re- 
garding the  possibility  of  recovery  of  punitive  damages. 

2.  Washington  Law: 

Washington  rejects  the  doctrine  of  punitive  damages 
as  a  matter  of  public  policy.  In  an  unbroken  line  of  cases 
from  Spokane  Truck  and  Dray  Co.  v.  Hoefer,  2  Wash. 
45,  25  Pac.  1072  (1891)  to  Conrad  v.  Lakewood  Gen. 
Hasp.,  67  Wn.  Dec.2d  925,  410  P.2d  785  (1966),  the 
court  has  held  that  punitive  damages  cannot  be  awarded 
in  Washington.  The  classic  statement  of  the  rule  is  found 
in  the  Spokane  Truck  case,  2  Wash,  at  53-54: 

".  .  .  Surely  the  public  can  have  no  interest  in 
exacting  the  pound  of  Hesh.  ...  It  is  to  be  pre- 
sumed that  the  state  has  fully  protected  its  own  in- 
terests, or  as  fully  at  least  as  they  could  be  pro- 
tected by  laws,  when  it  provides  for  the  punish- 
ment of  crime  in  its  criminal  statutes,  and  fixes  the 
fine  at  a  sum  which  it  deems  commensurate  with 
the  crime  designated;  hence,  punitive  damages  can- 
not be  allowed  on  the  theory  that  it  is  for  the  benefit 
of  society  at  large,  but  must  logically  be  allowed 
on  the  theory  that  they  are  for  the  sole  benefit  of 
the  plaintift',  who  has  already  been  fully  compen- 
sated; a  theory  which  is  repugnant  to  every  sense  of 
justice." 

The  court  summarized  its  position  by  stating, 
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".  .  .  we  believe  the  doctrine  of  punitive  damages 
is  unsound  in  principle  and  unfair  and  dangerous 
in  practice.  ..."  2  Wash,  at  56. 

The  Washington  court  frequently  has  referred  to  puni- 
tive damages  as  punishment.  A  recent  restatement  of 
the  view  taken  in  Spokane  Truck  that  punishment  is  the 
prerogative  of  the  state  and  has  no  place  in  a  civil  action 
is  found  in  Broioning  v.  Slenderella  Systems,  54  Wn.2d 
440,  341  P.2d  859  (1959). 

The  Washington  Supreme  Court  has  not  been  called 
upon  to  pass  on  the  enforceability  of  foreign  punitive 
damage  laws.  It  has,  however,  on  several  occasions  re- 
fused to  enforce  other  foreign  laws  on  the  ground  of 
public  policy,  about  which  its  expressions  are  mild  in- 
deed, compared  to  its  strong  views  on  punitive  damages. 
Leading  cases  are  Carstens  Packing  Co.  v.  Southern  Pac. 
Co.,  58  Wash.  239,  108  Pac.  613  (1910)  (rejecting 
California  law  limiting  liability  of  a  common  carrier) 
and  Farley  v.  Fair,  144  Wash.  101,  256  Pac.  1031  (1927) 
(rejecting  Oregon  law  as  to  statute  of  frauds). 

3.  Conflict  of  Laws  Rules: 

Washington,  in  dealing  with  conflict  of  laws  questions, 
follows  closely  the  approach  taken  by  standard  authori- 
ties such  as  the  Restatement,  Conflict  of  Laws  and 
Beale's  text.  See  Richardson  v.  Pacific  Power  6-  L.  Co., 
11  Wn.2d  288,  118  P.2d  985  (1941).  As  to  the  enforce- 
ment of  foreign  punitive  damage  laws  those  authorities 
state: 
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Restatement,  Conflict  of  Laws   (1934): 

"Section  421.  EXEMPLARY  DAMAGES. 

"The  light  to  exemplary  damages  is  determined 
by  the  law  of  the  place  of  wrong. 

"Comment : 

"a.  When  damages  regarded  as  penal.  In  those 
states  where  exemplary  damages  are  never  allowed, 
such  damages  may  be  refused  in  an  action  on  a 
foreign  wrong,  whatever  the  law  of  the  place  of 
wrong,  on  the  ground  that  they  are  penal  (See 
Section  611)   .  .  . 

o         o         » 

"Section  611.  ACTION  FOR  A  PENALTY. 

"No  action  can  be  maintained  to  recover  a  penalty 

the  right  to  which  is  given  by  the  law  of  another 
state. 

"Comment: 

"a.  A  penalty  as  the  word  is  used  in  this  Section 
is  a  sum  of  money  exacted  as  punishment  for  a 
civil  wrong  as  distinguished  from  compensation  for 
the  loss  suffered  by  the  injured  party.  .  .  . 

"b.  Examples  of  a  penalty  which  cannot  be  re- 
covered in  another  state  are:   .  .  . 

"3.  penal  or  exemplary  damages  awarded  in  addi- 
tion to  full  compensation,  when  action  is 
brought  in  a  state  which  does  not  award  such 
damages  on  the  ground  that  to  do  so  would 
be  to  impose  a  penalty. 

*t        e        » 

"Section  612.  ACTION  CONTRARY  TO  PUBLIC 
POLICY. 

"No  action  can  be  maintained  upon  a  cause  of 
action  created  in  another  state  the  enforcement  of 
which  is  contrary  to  the  strong  public  policy  of  the 
forum." 

2  Beale,  Conflict  of  Laws  §  421.1   (1935): 
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"Exemplary  damages  are  not  regarded  as  penal 
in  most  states.  If  such  damages  are  allowed  at  the 
place  where  the  wrong  was  done,  they  are  recover- 
able in  any  state  which  allows  such  damages.  In  a 
state,  however,  where  exemplary  damages  are  not 
allowed,  such  cUimages  cannot  be  included,  whatever 
the  law  of  the  place  of  injury,  for  they  would  be 
regarded  as  penal."   (Emphasis  added). 

The  Washington  policy  is  a  perfect  example  of  the 
applicability  of  Restatement  §  421,  Comment  a,  and  the 
last  sentence  of  2  Beale  §  421.1.  Indeed,  if  these  sections 
did  not  apply  to  the  Washington  situation,  they  would 
have  virtually  no  meaning  since  there  are  only  three 
states  in  addition  to  Washington  which  refuse  to  award 
punitive  damages.  25  C.J.S.  1112-13,  Damages  §  117(1). 

4.  Ohio  Law: 

The  Ohio  law  of  punitive  damages  will  be  discussed 
more  fully  in  succeeding  sections  of  this  brief.  For 
present  purposes,  it  is  sufficient  to  note  two  features. 
Fii'st,  just  as  Washington  does,  Ohio  regards  punitive 
damages  as  punishment  and  as  a  penalty.  Sabeiion  v. 
Greenwald,  146  Ohio  St.  414,  66  N.E.2d  224,  229  (1946), 
wherein  the  court  quoted  from  Atlantic  6-  Great  W.  Ry. 
Co.  V.  Dunn,  19  Ohio  St.  162,  2  Am.  Rep.  382.  Hence, 
the  type  of  damages  which  a  Washington  judge  would 
be  asked  to  award  here  is  the  very  type  which  Washing- 
ton  emphatically  rejects  as   contrary  to  public  policy. 

The  second  point  of  significance  is  that  the  doctrine 
has  been  seriously  criticized  in  Ohio.  Sabeiion  v.  Green- 
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tvald,  146  Ohio  St.  414,  66  N.E.2d  224,  229  (1946),  the 
point  of  departure  for  all  recent  Ohio  decisions  on  the 
subject,  was  decided  four  to  three.  The  dissenting 
opinion  attacked  not  only  the  extension  of  the  doctrine 
of  punitive  damages  to  the  case  before  it,  but  the  entire 
concept. 

The  dissent  cited,  inter  aim,  Spokane  Truck  &  Dray 
Co.  V.  Hoefer,  2  Wash.  45,  25  Pac.  1072  (1891). 

In  view  of  the  unusually  strong  public  policy  enunci- 
ated by  the  Washington  Supreme  Court  at  every  op- 
portunity against  punitive  damages,  in  view  of  Washing- 
ton's adherence  to  the  Restatement  and  Beale,  and  the 
position  taken  by  those  authorities,  and  in  view  of  the 
fact  that  the  doctrine  survives  in  Ohio  by  the  slender 
thread  of  a  single  vote,  it  seems  plain  that  Washington 
would  refuse  to  apply  the  Ohio  law  of  punitive  damages. 

B.  The  Court's  Finding  That  Appellants  Are  Liable  for 
Punitive  Damages  is  Inconsistent  with  the  Court's 
Evidentiary  Findings. 

In  its  tentative  opinions  delivered  immediately  after 
hearing  the  evidence  the  court  expressed  the  fixed 
opinion  that  Smith's  nondisclosure  amounted  to  con- 
structive fraud  (O.O.,  App.  2).  After  learning  through 
post-trial  briefs  that  constructive  fraud  would  not  sup- 
port the  assessment  of  punitive  damages,  the  court  found 
the  same  nondisclosure  to  constitute  actual  fraud  be- 
cause it  showed  "a  wanton  or  reckless  disregard  for  the 
rights  of  others  .  .  ."  (M.D.,  App.  12).  After  being  fur- 
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nishcd  with  further  briefs  which  indicated  that  if  "wan- 
ton or  reckless  disregard"  was  ever  a  sufficient  predicate 
in  Ohio  for  punitive  damages,  that  day  was  long  past, 
the  court  announced  that  the  same  nondisclosure  con- 
stituted "extreme  and  exceptional  conduct"  constituting 
a  "gross  fraud"  (M.D.,  App.  22).  In  Section  VIII  of  this 
brief,  we  point  out  that  even  this  finding  is  insufficient, 
m  the  absence  of  a  further  finding  of  "actual  malice." 
Here,  we  merely  refer  the  comt  to  several  Ohio  cases 
which,  together,  demonstrate  the  type  of  conduct  re- 
quired for  imposition  of  punitive  damages  in  Ohio.  We 
shall  not  extend  this  brief  by  repeated  detailed  reference 
to  the  trial  court's  evidentiary  findings.  We  do  ask  this 
court  to  compare  the  criteria  for  punitive  damages  in 
Ohio  with  admitted  facts  and  findings  that  Smith's  em- 
ployees were  not  actuated  by  desire  for  gain  (O.O., 
App.  8-9,  15),  that  Treiger  told  plaintiffs  of  Smith's  con- 
tinuing consulting  relationship  to  Severance  and  its 
previous  loyalty  and  commitment  to  that  project  (A.F., 
App.  48),  that  Petti  assured  Treiger  that  Severance  and 
Nutwood  were  totally  non-competitive  (A.F.,  App.  44-45, 
Tr.  291),  that  the  Nutwood  study  was  carried  out  by 
personnel  who  did  not  know  of  Smith's  possible  potential 
interest  in  Severance  (Tr.,  App.  88-95)  and  that  the  re- 
port, after  three  years  of  unremitting  attack  upon  it,  was 
found  by  the  court  to  be  accurate  (R.  2089).  Again,  we 
say  that  the  nondisclosure,  when  viewed  at  the  worst, 
was  an  honest  mistake   in  judgment.   It  was,  after  all, 


61 

Smith's  connection  with  Severance  which  plaintiffs  felt 
they  could  capitalize  on,  which  caused  them  to  employ 
Smith  (A.F.,  App.  48,  see  App.  40-41).  The  conduct  of 
Smith's  employees,  as  revealed  by  the  undisputed  record, 
simply  does  not  fit  the  'Very  corrujDt  condition  of  affairs" 
{Cable  V.  Bowlus,  11  Ohio  Cir.  Dec.  526  (1904))  re- 
quiied  to  move  the  court  to  punish  the  defendants  in  a 
civil  action. 

In  Saberton  v.  Greenwald,  146  Ohio  St.  414,  66  N.E. 
2d  224,  230  (1946),  the  court  quoted  from  13  O.  }ur. 
238,  in  reviewing  the  general  policy  on  punitive  damages, 

" '.  .  .  the  principle  of  permitting  damages  beyond 
naked  compensation  is  for  example,  and  the  punish- 
ment of  the  guilty  party  for  the  wicked,  corrupt, 
and  malignant  motive  and  design  which  prompted 
hitn  to  the  wiongfvd  act.' " 

VI.  An  Award  of  Nominal  Damages  Will  Not  Support 
An  Award  of  Punitive  Damages  (Specification  of 
Error  No.  6) 

We  do  not  believe  that  any  tort  was  committed,  and, 
therefore,  do  not  believe  that  plaintiffs  should  have  been 
awarded  any  damages,  even  nominal.  But  even  if  this 
court  should  hold  that  there  was  a  tort,  there  were  no 
actual  damages.  At  most,  nominal  damages  would  be 
proper,  for  a  technical  invasion  of  plaintiffs'  rights. 

The  Supreme  Court  of  Ohio  in  Richard  v.  Hunter,  151 
Ohio  St.  185,  85  N.E.2d  109  (1949),  in  adopting  a  quo- 
tation from  A7n.  Jur.,  pointed  out  the  distinction  between 
nominal  damages  awarded  for  a  bare  violation  of  legal 
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rights  which  produced  no  damage,  and  actual  damages, 
so  small  in  amount  as  to  be  loosely  described  as  "nom- 
inal." The  fact  that  the  court  considered  the  terms 
"nominal"  and  "actual"  to  be  mutually  exclusive  is  shown 
by  the  court's  statement  that 

"[T]he  record  clearly  shows  that  there  were  no 
damages,  either  actual  or  nominal."  85  N.E.2d  at  111. 

Therefore  when  the  court  in  RicJiarcl  held  in  its  syllabus 
that 

"Exemplary    or    punitive    damages    may    not    be 
awarded  in  the  absence  of  proof  of  actual  damages" 

it  clearly  held  that  punitive  damages  may  not  be  added 
to  nominal  damages.  Accord,  Cahill  v.  FidelUxj  h-  Cos. 
Co.,  37  Ohio  App.  444,  175  N.E.  39  (1930)  and  Levin  v. 
Elyria   Sign   Co.,    1   Ohio  App.2d  512,  206  N.E.2d  38 

(1965). 

VII.  Since  the  Court  Found  that  Defendants  Were  Not 
Guilty  of  Actual  Malice,  Punitive  Damages  and 
Attorneys'  Fees  cannot  be  Awarded  (Specification 
of  Error  No.  7) 

The  starting  point  in  discussing  punitive  damages  has 
been  Saberton  v.  Greenwald,  146  Ohio  St.  414,  66  N.E.2d 
224  (1946),  although  more  often  than  not,  reference  has 
been  made  to  the  dissent  for  a  correct  statement  of  Ohio 
law.  The  frequently  quoted  passage  from  the  Saberton 
dissent  is  as  follows: 

"This   court  has,   over   the   years,   recognized  the 
propriety  of  submitting  to  a  jury  the  question  of  the 
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assessment  of  punitive  damages  in  certain  tort  cases 
where  the  defendant's  wrongdoing  has  been  in- 
tentional and  dehberate,  or  has  the  character  of  out- 
rage frequently  associated  with  crime.  Not  all  tort 
actions  are  of  such  a  character  as  to  warrant  the 
assessment  of  punitive  damages.  Generally  the  ap- 
plication of  the  doctrine  is  confined  to  cases  where 
there  is  involved  actual  malice,  inteiierence  with 
marital  relations,  or  ivanton  personal  injury,  such  as 
in  cases  of  seduction,  assault  and  battery,  false  im- 
prisonment, or  wrongful  expulsion  from  public  pas- 
senger vehicles  or  places  of  public  entertainment." 
(66  N.E.  2d  at  334;  emphasis  added) 

Even  though  found  in  a  dissenting  opinion,  this  summary 
is  the  law  of  Ohio.  In  adopting  this  statement  of  the  rule, 
the  Supreme  Court  in  Smithhisler  v.  Diitter,  157  Ohio 
St.  454,  105  N.E.2d  868,  872  (1952),  noted  that  even  in 
Sabeiton  "there  was  no  division  upon  this  statement." 

According  to  this  rule,  punitive  damages  are  limited 
to  cases  involving  (1)  actual  malice  (2)  interference  with 
marital  relations  and  (3)  wanton  personal  injury.  Only 
the  iirst  could  apply  to  the  present  litigation.  The  neces- 
sary inference  that  in  a  fraud  case  actual  malice  is  a 
prerequisite  to  punitive  damages  was  made  an  explicit 
rule  in  Waters  v.  Novak,  94  Ohio  App.  347,  115  N.E.  2d 
420    (1953). 

In  Sears  v.  Holly,  113  Ohio  App.  349,  178  N.E.  2d  91 
(1960),  the  Waters  holding  was  repeated.  Again  quoting 
from  the  dissent  in  Saherton,  the  court  followed  Waters 
and  held  an  instruction  prejudicially  erroneous  which 
stated  that  implied  malice  was  sufficient  to  award  punitive 
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damages  in  a  fraud  action.  A  recent  federal  case  in  Ohio 
also  held  actual  malice  to  be  the  sine  qua  nan  of  a  re- 
covery of  punitive  damages  in  an  action  for  misrepresen- 
tation. Nagel  V.  Prescott  &  Co.,  36  F.R.D.  445  (N.D. 
Ohio  1964). 

Moreover,  in  two  recent  opinions  the  Ohio  Supreme 
Court  has  reaffirmed  that  actual  malice  is  a  prerequisite 
to  an  award  of  puntive  damages.  Davis  v.  Tunisan,  168 
Ohio  St.  471,  155  N.E.  2d  904  (1959);  Pickle  v.  Swine- 
hart,  170  Ohio  St.  441,  166  N.E.  2d  227  (1960).  In  Pickle, 
the  court  stated  that  actual  malice  and  ill  will  are  the 
same  (166  N.E.  2d  229). 

The  argument  that  Saberton  justifies  awarding  punitive 
damages  for  "wanton  disregard"  cannot  be  reconciled 
with  the  Ohio  Supreme  Court's  later  opinion  in  Rogers  v. 
Barbem,  170  Ohio  St.  241,  164  N.E.  2d  162  (1960). 

In  Rogers,  a  malicious  prosecution  case,  the  court  went 
so  far  as  to  correct  the  syllabus  in  Davis  v.  Tunisan,  168 
Ohio  St.  471,  155  N.E.  2d  904  (1959),  to  remove  a  sug- 
gestion contained  therein  that  actual  malice  could  be 
inferred  from  "prosecution  of  one  wantonly,  recklessly 
and  without  justification". 

Rogers  is  the  most  recent  holding  by  the  Supreme 
Court  of  Ohio  on  the  subject.  It  is  quite  explicit.  We  note 
further  that  the  Ohio  Supreme  Court  in  1933  declared 
that  attorneys'  fees,  which  are  awarded  only  when  puni- 
tive damages  are  assessed,  are  not  assessable  unless  there 
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is  proof  of  actual  malice.  New  York,  Chicago  6-  St.  L.  R. 
Co.  V.  Gwdek,  127  Ohio  St.  22,  186  N.E.  733  (1933); 
also  see  Fremont  Oil  Co.  v.  Marathon  Oil  Co.,  192  N.E. 
2d  123,  130  (Ohio  Com.  Pi.  1963). 

VIII.  Punitive  Damages  Must  Bear  a  Reasonable  Rela- 
tionship to  Compensatory  Damages.  (Specification 
of  Error  No.  8) 

For  many  reasons  aheady  discussed  herein,  any  award 
of  punitive  damages  against  appellants  would  be  errone- 
ous. But  assuming  for  argmnent  that  such  an  award  is 
proper,  the  amount  set  by  the  district  judge  was  excessive, 
since  it  is  not  in  a  reasonable  ratio  to  compensatory 
damages,  as  requiied  by  Ohio  law.  The  Supreme  Court 
of  Ohio  in  Richard  v.  Hunter,  151  Ohio  St.  185,  85  N.E. 
2d  109,  112  (1949)  quoted  from  a  leading  West  Virginia 
case: 

"  'Moreover,  where  there  is  a  legal  finding  of  com- 
pensatory damages,  punitive  damages,  if  awarded, 
must  hear  a  reasonable  proportion  to  the  compensa- 
tory damages  so  found!  " 

The  Ohio  court  then  stated: 

"In  accordance  with  the  majority  rule,  as  shown 
by  the  above  cited  authorities  which  have  our  com- 
plete approval,  the  verdict  returned  by  the  jury  in 
the  instant  case  was  defective  and  did  not  authorize 
a  judgment  in  favor  of  the  plaintiff".  (Emphasis 
added ) . 

In  the  present  case  neither  the  punitive  damages  nor 
the  attorneys'  fees  awarded  bear  any  reasonable  relation- 
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ship  to  the  actual  damages.  Actual  damages,  assuming 
for  argument  that  they  really  are  such,  total  $5,840.00. 
Any  punitive  damages  awarded  must,  therefore,  be 
limited  to  a  low  multiple  of  $5,840.00,  far  less  than 
the  $75,000.00  awarded.  Attorneys'  fees  awarded  as  an 
incident  of  punitive  damages  must,  moreover,  be  in 
reasonable  proportion  to  the  actual  damages  awarded. 
Otherwise,  the  "ratio '  rule  would  be  rendered  meaning- 
less. 

IX.  Plaintiffs  Knew  All  Essential  Facts  of  the  Smith- 
Austin  Relationship  Years  Before  They  Commenced 
This  Action  ( Specification  of  Error  No.  9 ) 

The  following  finding  and  conclusion  by  the  court  are 
erroneous: 

".  .  .  Smith  .  .  .  deliberately  withheld  information, 
the  disclosure  of  which  in  all  probability  would  have 
rendered  this  expensive  lawsuit  unnecessary.  In  the 
court's  view  these  facts  amply  justify  an  award  of 
punitive  damages  in  an  amount  sufficient  to  com- 
pensate plaintiffs  for  the  expenses  of  this  lawsuit 
.  .  ."  (M.D.,  App.  17;  see  also  M.D.,  App.  14). 

In  so  finding,  the  court  was  not  referring  to  the  original 
nondisclosure  when  the  Smith  firm  was  retained.  This  is 
clear  from  colloquy  between  the  court  and  counsel  during 
an  argument  on  April  22,  1966.  From  its  remarks  there 
it  is  clear  that  the  court  incorrectly  felt  that  Hilltop  had 
to  bring  suit  to  discover  the  basic  facts  of  the  Smith- 
Austin  negotiations  (R.  2123-25,  2132-34).  This  is  entirely 
contrary  to  the  direct  testimony  of  plaintiffs'  own  witness, 
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Wilbeit  J.  O'Neill: 

1.  On  August  12,  1960,  within  two  weeks  after  the 
newspaper  release  announcing  Smith's  interest  in  Nut- 
wood, and  before  O'Neill  and  Petti  met  with  Treiger, 
Petti  told  O'Neill  that  he  had  aheady  "complained  bit- 
terly" to  Treiger  about  the  fact  "that  when  they  accepted 
this  emplo\iiient  they  were  aheady  negotiating  to  buy" 
Severance  (O'Neill  Tr.,  App.  129).  Petti  repeated  his 
complaint  to  Treiger  at  the  meeting  (O'Neill  Tr.,  App. 
130-131). 

2.  Herbert  Spring,  Smith's  lawyer  in  Cleveland,  told 
O'Neill  and  Petti  on  February  15,  1961  that  the  Smith- 
Austin  deal  was  closed  on  February  10,  1960,  and  that 
the  negotiations  had  been  going  on  since  March,  1959, 
six  months  before  the  initial  Hilltop-Smith  contact. 

Counsel  for  Hilltop  at  the  argument  on  April  22, 
1966,  when  confronted  with  O'Neill's  testimony,  quickly 
shifted  to  a  position  that  the  real  trouble  was  that  Smith 
had  suppressed  the  workpapers  from  which  the  memo- 
i^andum  was  written  (R.  2123-25).  Counsel  for  Smith 
reminded  the  court  that  the  workpapers  had  never  been 
requested  before  suit  was  commenced  and  the  court  said, 
"That  may  very  well  be"  (R.  2132).  The  fact  is  that  it 
was  the  court  who  had  asked  the  secretary  of  Hilltop 
whether  they  had  ever  sought  Smith's  workpapers  and 
received  the  reply,  "No,  sir"   (Crume  Tr.,  App.  131). 

The  court's  final  reason  for  feeling  that  plaintiflFs  were 
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justified  in  bringing  suit,  and  should,  therefore,  be 
awarded  $150,000  for  htigation  costs  was  a  recollection, 
without  looking  at  its  notes  that,  "there  were  quite  a 
few  letters  asking  for  infomiation  that  they  never  got  a 
response  to"  (R.  2134). 

What  letters?  Petti  first  wrote  to  Treiger  on  August  2, 
1960  (A.F.,  App.  80).  Treiger  went  to  Cleveland  on 
August  10  or  12  and  had  dmner  with  Petti  and  O'Neill 
to  explain  Smith's  position.  He  left  them  copies  of  a 
memo  explaining  that  position  (A.F.,  App.  80-85).  Petti 
and  O  Neill  were,  of  course,  at  liberty  to  disagree  with 
that  position.  But  the  discussion  centered  on  whether 
Smith  was  right  or  wrong,  not  on  whether  Petti  and 
O'Neill  had  the  facts.  Petti  aheady  knew  before  the 
meeting  that  the  Severance  negotiations  had  preceded 
Hilltop's  retention  of  Smith. 

Next  came  a  letter  from  Hilltop  to  Treiger  on  Sep- 
tember 17,  1960,  followed  up  by  a  letter  from  Hilltop's 
attorney  on  October  20,  1960  (A.F.,  App.  85-87). 

In  response  to  these  letters,  the  Smith  finn  assigned 
a  top  employee  who  had  not  worked  on  the  original 
analysis  to  review  the  Nutwood  study  to  make  certain 
that  it  was  basically  correct.  Shortly  after  the  review 
memorandum  (Ex.  10)  was  prepared.  Petti,  O'Neill  and 
Petti's  lawyer  were  invited  to  the  meeting  in  Spring's 
office,  where  they  were  given  copies  of  the  review. 

As  time  passed  after  February  15,  1961,  Smith  could 
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feel  that  the  Nutwood  affair  was  closed.  But  some  time 
after  Petti  finally  exhausted  his  efforts  to  promote  Nut- 
wood in  April,  1962,  he  decided  to  litigate.  Strangely, 
Petti  decided  to  sue  only  after  his  fruitless  promotion  of 
Nutwood  had  provided  the  ultimate  vindication  of  Smith's 
conclusions. 

The  court  stated  that  Smith  "deliberately  withheld  in- 
formation, the  disclosure  of  which  in  all  probability  would 
have  rendered  this  expensive  lawsuit  unnecessary"  (M.D., 
App.  17,  emphasis  added).  The  court's  finding  seems 
illogical  in  view  of  the  cross  appeal  filed  by  plaintiffs  in 
this  court.  Almost  four  years  after  action  was  commenced, 
after  several  thousand  pages  of  pleadings,  several  thou- 
sand more  pages  of  depositions  and  several  thousand 
nrore  pages  of  testimony  at  trial  and  hundreds  of  exhibits 
produced  by  Smith,  this  expensive  lawsuit  is  still  neces- 
sary to  plaintiffs. 

Even  were  one  to  assume,  contrary  to  the  evidence  out 
of  the  mouths  of  plaintiffs'  own  witnesses  on  direct  ex- 
amination, that  the  Smith  firm  failed  to  cooperate  in 
Hilltop's  investigation  of  Smith's  conduct  after  the  public 
announcement,  the  question  remains  whether  this  fact 
justifies  the  imposition  of  litigation  costs  against  the 
present  appellants  in  the  form  of  punitive  damages. 

X.  In  Deciding  Whether  to  Impose  Punitive  Damages 
and  Attorneys'  Fees,  the  Court  Used  an  Incorrect 
Criterion,  Namely,  Whether  Plaintiffs  Were  Justified 
in  Bringing  Suit.  (Specification  of  Error  No.  10) 
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The  court's  view  that  the  lawsuit  was  "caused"  or 
could  have  been  avoided  by  some  disclosure  by  Smith 
is  mistaken.  When  plaintiffs  completed  discovery  in  this 
case,  they  did  not  move  for  voluntary  nonsuit  and  say, 
"If  we  had  only  known,  we  would  never  have  commenced 
suit.  Why  didn't  you  tell  us?"  Rather,  they  increased  their 
prayer  by  $7,000,000  and  prepared  to  go  to  trial.  Indeed, 
if  Hilltop  had  asked  for  return  of  its  $2,920  Smith  easily 
might  have  complied  to  avoid  a  lawsuit.  Defendants  were 
not  only  never  offered  this  alternative,  but,  according  to 
Treiger's  memo  of  his  August,  1960  meeting.  Petti  and 
O'Neill  did  "not  question  the  fact  that  they  owed  us  the 
money  and  would  have  paid  us  in  any  event"  (A.F.,  App. 
85). 

If  plaintiffs"  complaint  had  simply  sought  return  of  the 
$2,920  to  it  as  now  ordered  by  the  court,  defendants 
would  have  been  afforded  an  opportunity  to  settle  the 
matter  at  the  threshhold.  Instead,  defendants  were  faced 
with  baseless  monopoly  claims  for  millions  upon  millions 
of  dollars.  To  hold  that  defendants  must  pay  $150,000 
to  plaintiffs  for  litigation  expense  is  to  penalize  defendants 
for  defending  themselves  against  claims  which  the  court 
has  found  to  be  without  merit.  And  yet,  that  is  the 
effect  of  the  court's  action.  It  expressly  held  that  defend- 
ants must  pay  plaintiffs'  attorneys'  fees  and  litigation 
expenses  attributable  to  the  specious  state  and  federal 
antitrust  claims  (M.D.,  App.  17).  Nowhere  in  the  record 
is  there  the  slightest  suggestion  that  plaintiffs  asked  de- 
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feiidants  any  question  bearing  on  antitrust  before  filing 
theii-  complaint. 

In  sum,  judgment  for  "actual"  damages  in  an  amount 
which  is  considerably  less  than  the  amount  necessary  to 
claim  jurisdiction  in  a  diversity  case  was  awarded  on  one 
of  four  causes  of  action  against  the  original  three  Smith 
partners  and  their  wives,  and,  to  the  extent  of  their 
interest  in  the  firm  assets,  against  two  more  partners  and 
their  wives,  out  of  twenty-six  defendants  named  in  the 
caption.  The  court's  theory  of  punishing  these  defendants 
was  not,  according  to  its  decisions,  for  the  conduct  of 
then-  employees  in  failing  to  disclose  the  Severance  ne- 
gotiations but  was  apparently  based  on  the  judge's  idea 
that  Treiger  did  not  answer  Petti's  letters  promptly 
enough. 

XL  The  Court's  Finding  That  the  Partners  Were  Aware 
of  Treiger's  Conduct  is  Contrary  to  the  Undisputed 
Evidence.   (Specification  of  Error  No.  11) 

The  district  court  attempted  in  two  ways  to  tie  the 
partners  in  to  the  acts  of  Treiger.  It  first  found  that: 

".  .  .  The  company's  method  of  doing  business,  of 
keeping  the  partners  in  its  far-flung  organization  in- 
fonned,  and  its  system  of  reading  files  make  the  in- 
ference inescapable  that  one  or  more  of  the  partners 
was  aware  of  the  concealment  and  at  least  acqui- 
esced therein"   (M.D.,  App.  13). 

It  should  be  noted  that  part  of  the  finding,  that  the 
Smith  organization  was  "far-flung, "  militates  against  the 
ultimate  finding  that  the  partners  knew  about  Treiger's 
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contacts  with  Hilltop.  It  is  not  at  all  clear  what  the  court 
meant  by  "The  company's  method  of  doing  business,  of 
keeping  the  partners  .  .  .  infonned.'  The  only  evidence 
of  any  method  which  the  company  had  of  keeping 
partners  informed  concerns  the  "reading  files,"  to  which 
the  court  made  specific  reference.  Therefore,  this  finding 
comes  down  to  an  inference,  based  on  the  existence  of 
the  reading  files,  that  some  unidentified  partner  knew  of 
and  acquiesced  in  Treiger's  conceabnent. 

The  reading  file  was  a  manila  folder  containing  copies 
of  letters  and  memoranda  concerning  the  many  jobs 
which  Smith  might  be  working  on  at  any  one  time  ( Imus 
Tr.  737).  Even  if  the  partners  routinely  read  such  bulky 
and  heterogeneous  files,  the  inference  would  hardly  be 
"inescapable"  that  some  one  of  them  had  read  the  Hilltop 
materials.  When  one  considers  the  fact  that  the  partners 
rarely  read  these  files,  the  inference  becomes  even  more 
speculative.  Even  if  a  partner  had  read  the  file,  he  would 
have  learned  that,  according  to  Petti,  there  was  no  con- 
flict between  Nutwood  and  Severance. 

Orrico,  whose  professional  activities  were,  by  1959, 
directed  toward  management  of  Wimnar  Realty  Develop- 
ment Co.,  had  viitually  no  direct  contact  with  the  con- 
sulting work  of  Larry  Smith  &  Co.  He  merely  attended 
partnership  meetings,  which  were  almost  always  held 
outside  the  offices  of  Larry  Smith  &  Co.;  he  rarely  visited 
the  Smith  offices,  where  the  reading  file  was  kept,  and 
had  not  referred  to  the  reading  file  "in  the  last  few  years" 
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(Tr.,  App.  137-41). 

Arpke  was  also  concentrating  on  activity  with  Winmar 
and  no  longer  active  in  consulting  work  by  1959  (Tr., 
App.  144).  Arpke  testified  that  he  worked  in  the  Winmar 
offices,  not  the  Larry  Smith  &  Co.  offices.  His  only  con- 
tact with  the  consulting  business  was  to  attend  partner- 
ship meetings   (Tr.,  App.   144). 

Larry  Smith  testified  that  his  work  kept  him  moving 
around  the  country,  so  that  he  maintained  a  home  in 
Seattle  and  apartments  in  New  York  and  Washington, 
D.  C.  (Tr.  2449-50).  The  Nutwood  report  had  been  pre- 
pared in  the  Washington,  D.  C.  offices  of  Larry  Smith 
&  Co.,  but  Smith  stated  that  in  his  own  Washington  office, 
which  was  separate  from  the  Eastern  Division,  he  was 
not  provided  with  correspondence  or  copies  of  reports, 
and  that  such  materials  were  kept  in  the  Eastern  Division 
office  (Tr.  2451-52). 

It  is  obvious  that  any  inference  that  the  parties  learned 
of  Nutwood  via  the  reading  files  is  purely  speculative.  As 
Imus  testified,  the  reading  files  were  maintained  for  the 
"staif ",  not  the  partners  ( Tr.  737 ) .  Moreover,  each  of  the 
three  partners  sought  to  be  charged  directly  denied  any 
notice  of  the  existence  of  the  Nutwood  study  through  the 
reading  files. 

Orrico,  the  first  of  the  partners  to  testify,  was  cross 
examined  at  length  about  the  reading  file,  and  denied 
having  seen  any  of  the  material  on  Nutwood  (Tr.,  App. 
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141-42).  Cross  examination  of  Arpke  and  Smith  was  more 
cursory,  but  equally  destructive  of  any  finding  that  the 
partners  saw  the  Nutwood  correspondence.  Each  denied 
having  ever  seen  Exhibit  58-A,  one  of  Hilltop's  letters 
taken  from  the  Seattle  reading  file  (L.  Smith  Tr.,  App. 
135-36,  Arpke  Tr.,  App.  145-46). 

Thus,  the  finding  that  the  partners  knew  of  Treiger's 
activities  is  erroneous,  as,  of  course,  is  the  finding  that 
they  acquiesced  therein.  It  is  based  neither  on  any  evi- 
dence nor  any  reasonable  inference  from  any  evidence. 

The  court  also  found  that: 

".  .  .  Treiger's  attempts  to  justify  and  minimize  the 
concealment  at  the  meeting  with  Petti  and  O'Neill 
on  August  10,  1960,  in  response  to  a  written  inquir>' 
from  Petti  must  have  come  to  the  attention  of,  or 
may  even  have  been  authorized  by,  one  or  more  of 
the  partners  .  .  ."  (M.D.,  App.  13). 

Exhibit  58-A,  about  which  each  of  the  partners  was 
cross  examined,  is  a  copy  of  a  letter  from  Hilltop's  general 
counsel  to  Larry  Smith  &  Co.,  attention  Ray  Treiger, 
dated  October  20,  1960.  This  letter  followed  by  two 
months,  and  was  in  part  concerned  with,  the  meeting  of 
August  10,  1960.  If  the  partners  had  been  aware  of  that 
meeting,  they  certainly  would  have  read  the  correspond- 
ence which  followed  it,  including  Exhibit  58-A. 

The  court's  finding  that  the  partners  were  aware  of 
Treiger's  negotiations  with  Hilltop  is  contrary  to  the  un- 
challenged testimony  of  those  partners.  In  order  to  find 
knowledge  and  acquiescence,  the  court  had  to  arbitrarily 
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reject  uncontroverted  evidence,  which  is  clear  error.  Jo- 
seph V.  Danover  Co.  261  F.2d  812  (9th  Cir.  1958);  Arumi 
V.  Orient  Ins.  Co.,  50  F.2d  548  (9th  Cir  1931). 

XII.  Since   the   Partners   Did  Not  Authorize,  Ratify  or 
Participate  in  Treiger's  Actions,  an  Award  of  Puni- 
tive Damages  Against  Them  is  Improper.    (Specifi- 
cation of  Error  No.  12) 

Virtually  the  entire  judgment  in  this  action  consists  of 
an  award  of  punitive  damages  and  attorneys'  fees  in  favor 
of  plaintiffs  against  five  partners  of  Larry  Smith  &  Co. 
While  Ohio  law  recognizes  vicarious  liability  for  com- 
pensatory damages,  personal  involvement  in  or  ratification 
of  the  tort  by  the  person  sought  to  be  charged  is  essential 
to  justify  punitive  damages.  The  judgment  below  is 
against  five  partners  and  theii"  wives  who  had  nothing 
whatever  to  do  with  the  Nutwood  report  or  the  dealings 
with  Hilltop.  The  judgment  runs  not  against  a  partner- 
ship, but  against  individuals.  In  order  for  the  punitive 
damage  and  attorney  fee  awards  to  stand,  personal  in- 
volvement of  the  individuals  must  be  shown.  The  record 
is  devoid  of  any  such  evidence. 

The  evidence  of  non-involvement  may  be  briefly  stated. 
Larry  Smith  first  heard  of  Nutwood  and  Hilltop  in  late 
1961  or  1962  (Tr.,  App.  133-35).  Frank  Orrico  heard  of 
them  through  Herb  Spring  sometime  after  the  fall  of 
1960  (Tr.,  App.  138-39).  Fred  Arpke  only  learned  of 
their  existence  when  litigation  had  commenced  or  was 
threatened  (Tr.,  App.  145). 


76 

York  and  McConnachie  are  judgment  defendants  only 
because  they  happen  now  to  l)e  partners  in  Larry  Smith 
&  Company.  Neither  was  deposed.  Neither  was  called  to 
testify.  The  name  of  neither  entered  the  testimony  as 
having  had  any  connection  with  the  Nutwood  study. 
Both  filed  affidavits  in  support  of  pretrial  motions  in 
which  they  swore  that  they  never  heard  of  Nutwood  or 
Hilltop  until  after  they  were  admitted  to  the  partnership 
on  August  1,  1960  (R.  19,  20). 

When  these  facts  are  measured  against  the  Ohio  law 
regarding  assessment  of  punitive  damages  against  a  prin- 
cipal for  an  agent's  tort,  it  is  apparent  that  the  court  erred 
in  awarding  such  damages  against  appellants. 

The  general  statement  of  the  rule  may  be  taken  from 
Tracy  v.  Athens  6-  Pomeroy  C.  6-  L.  Co.,  115  Ohio  St. 
298,  152  N.E.  641,  642  (1926): 

"Exemplary  or  punitive  damages  being  awarded, 
not  by  way  of  compensation  to  the  sufferer,  but  by 
way  of  punishment  to  the  offender,  and  as  a  warning 
to  others,  can  only  be  awarded  against  one  who  has 
participated  in  the  offense  .  .  . 

".  .  .  The  employer  cannot  be  punished  for  the  per- 
sonal guilt  of  his  servant  or  agent,  unless  the  em- 
ployer authorized,  ratified,  or  participated  in  the 
wrongdoing."  (Emphasis  added) 

In  the  Tracy  case,  the  Supreme  Court  held  that  an 
instruction  which  imputed  the  misconduct  of  a  mine 
superintendent  to  his  emplo>'er  was  prejudicially  errone- 
ous since  this  instruction,  coupled  with  the  instruction 
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given  on  damages,  allowed  punitive  damages  to  be  as- 
sessed against  the  corporation  without  any  showing  of 
authorization,  ratification  or  participation  by  the  corpora- 
tion. 

A  similar  statement  of  the  rule  may  be  found  in  Stock- 
tjaids  Bank  v.  Seal,  27  Ohio  App.  179,  161  N.E.  35,  36-37 
(1927).  In  the  Stockyards  Bank  case,  the  court  held  that 
the  malice  of  the  president  of  the  defendant  bank  could 
not  be  imputed  to  the  bank  in  the  absence  of  ratification 
of  the  president's  wrongful  conduct.  These  two  cases  are 
noteworthy  not  only  for  their  statement  of  the  basic  Ohio 
rule,  but  also  for  the  fact  that  they  involve  conduct  by 
an  employee  in  a  managerial  position.  Despite  the  wide 
authority  that  the  agents  possessed,  the  courts  found  that 
specific  authorization,  ratification  or  participation  in  the 
offense  by  the  corporations  was  necessary  to  charge  them 
with  punitive  damages. 

There  is  good  reason  for  imposing  such  a  test  on  the 
award  of  punitive  damages  against  a  principal.  Vicarious 
liability  of  any  kind  is  harsh  law,  as  is  a  doctrine  of 
punitive  damages.  When  the  two  may  be  combined, 
clearly  great  injustice  may  result  unless  the  law  requires 
that  the  principal  have  been  closely  involved  in  the 
alleged  tort.  In  Columbiis  Ry.  P  6-  L  Co.  v.  Harrison,  109 
Ohio  St.  526,  143  N.E.  32,  33  (1924),  the  court  expressed 
this  idea  by  quoting  with  approval  from  2  Mechem  on 
Agency,  2d  Ed.,  Sec.  2014,  as  follows: 
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"If  they  [punitive  damages]  arc  to  be  awarded  at 
all,  it  would  seem  that,  however  much  the\  may  he 
justified  against  the  guilty  servant  or  agent  himself, 
they  should  not  be  awarded  against  the  principal  or 
master  unless  it  can  be  shown  that  in  some  way  he 
also  has  been  guilty  of  the  wrongful  motives  upon 
which  such  damages  are  based.  It  seems  hard  enough 
against  an  innocent  principal  or  master  that  he 
should  be  compelled  to  pay  compensatory  damages 
for  the  wrongful  act  of  his  servant  or  agent,  without 
adding  thereto  punishment  for  that  of  which  he  is 
in  fact  actually  innocent  and  the  cases  which  are 
believed  to  be  the  best  considered  have  adopted 
this  view." 

In  the  present  case,  the  partners  knew  nothing  of  Nut- 
wood, so  they  certainly  were  innocent  of  any  "wrongful 
motives". 

The  trial  judge  recognized  the  obvious  problems  in 
finding  authorization  by  persons  who  knew  nothing  about 
the  transaction  in  question.  In  his  oral  remarks  at  the 
close  of  trial  he  observed: 

"I  do  not  recall  any  evidence  that  any  partner  au- 
thorized the  concealment  or  the  misrepresentation 
with  respect  to  Smith's  true  interest  in  Severance  .  .  . ' 
(O.O.,  App.  6). 

In  the  first  memorandum  decision,  where  the  findings 
on  pimitive  damages  are  expressed,  the  coiut  still  did 
not  find  authorization  by  the  pminers.  Instead,  it  found 
that  fellow  employees,  Imus  and  Orndahl,  authorized 
Treiger's   conduct. 

Imus'  and  Orndahl's  authorization  of  Treiger's  acts 
does  not  satisfy  the  Ohio  test,  which  is  that  the  principal 
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must  authorize.  Inius  and  Orndahl  were  not  partners  in 
1959  and  are  not  parties  to  the  judgment.  None  of  the 
appellants  authorized  Treiger  to  take  the  Nutwood  job 
or  to  conceal  infomiation  from  Hilltop. 

In  his  oral  remarks  at  the  close  of  trial,  the  judge 
stated: 

"I  am  confident  that  there  is  evidence  from  which 
the  court  could  find  that  the  acts  and  omissions  of 
Treiger  were  ratified  by  one  or  more  of  the  partners, 
and  I  ask  plaintiffs  counsel  to  call  such  evidence  to 
the  court's  attention  in  the  briefs  to  be  presented." 
(O.O.,  App.  6) 

The  judge  apparently  did  not  recall  any  specific  evi- 
dence, and  with  good  reason,  since  there  is  none.  In  the 
memorandum  decision,  written  after  plaintiffs  had  filed 
lengthy  briefs,  the  judge  was  still  imable  to  point  to  a 
single  item  of  evidence  indicating  ratification. 

CONCLUSION 

The  trial  court's  conclusions  are  not  supported  by  its 
findings  on  evidence.  The  conclusion  that  employees  of 
Smith  were  guilty  of  actual  fraud  is  undermined  by 
findings  that  they  had  no  dishonest  motive,  no  malice 
and  no  desire  for  pecuniary  gain,  and  that  plaintiffs,  in 
any  event,  were  not  damaged  by  the  alleged  misconduct. 
The  court  took  a  case  which,  on  its  findings  on  evidence, 
might  have  supported  conclusions  of  constructive  fraud 
and  nominal  damages  and,  because  of  some  mistaken 
but   inflexible   belief  that  the  lawsuit  was  "caused"  by 
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1.   WRITTEN  MEMORANDUM  DECISIONS  AND 
EXCERPTS  FROM  COURT'S  ORAL  REMARKS 

A.   Tentative   Oral   Opinions   of   August   6,    1965    (Tr. 
2565-2573,  2576-2579) : 

The  Court:  The  Court  indicated  to  you  yesterday 
that  he  would  at  this  time  make  known  to  both  parties 
his  tentative  thoughts  in  connection  with  the  factual 
and  legal  issues  presented  in  this  case.  In  so  doing  the 
Court  wants  both  parties  to  know  that,  with  one  excep- 
tion, that  I  will  mention  later,  the  thoughts  expressed 
today  are  tentative  only,  merely  my  impressions  at  this 
time,  and  not  final  in  any  resi)ect.  In  other  words,  the 
Court  poses  the  challenge  to  each  of  you  of  convincing 
me  to  the  contrary. 

This  is  the  lii'st  time  that  I  have  done  this.  I  don't 
know  that  it  is  a  wise  procedure,  but  I  thought  that  in 
view  of  all  of  the  evidence  that  has  gone  into  this  case 
thus  far,  it  would  be  well  to  make  my  tentative  im- 
pressions and  thoughts  known  and  let  you  concentrate 
on  those  in  your  briefs. 

This  case  has  been  very  well  prepared  by  counsel  on 
both  sides.  Both  are  to  be  commended  for  this.  As  a 
matter  of  fact,  this  is  one  of  the  most  thorough  and 
best-investigated  cases  that  has  come  before  me.  This 
being  so,  there  is  a  mass  of  exhibits  as  well  as  a  great 
vohune  of  testimony.  The  Court  has  not  had  the  op- 
portunity of  examining  all  of  the  exhibits  thoroughly 
or  of  weighing  all  the  evidence  carefully.  It  may  very 
well  be  that  he  has  overlooked  or  failed  to  give  proper 
emphasis  or  failed  to  draw  appropriate  inferences 
from  the  evidence  in  giving  you  my  tentative  thoughts 
or  impressions  at  this  time.  But  as  I  say,  I  am  putting 
the  burden  on  each  of  you  to  establish  to  the  contrary 
any  thoughts  that  I  express  which  are  unfavorable  at 
the  present  moment. 


Now  I  think  I  will  tirst  discuss  the  cjiiisc  of  action 
predicated  on  fraud. 

The  relationship  between  Hilltop  and  Smith,  that  is. 
the  nature  of  the  service  to  be  performed  by  Smith  in 
its  contractual  undertaking  with  Hilltop,  was  such  that 
it  required  a  full  disclosure  by  Smith  to  Hilltop  of 
Smith's  every  interest  in  Severance.  Nothing  less 
would  do. 

Hilltop  knew  that  Smith  had  performed  services  in 
connection  with  Severance.  In  fact,  as  I  recall,  the  ex- 
cellence of  their  performance  at  Severance  was  the 
motivating  factor  in  the  em])loymeut  of  Smith.  Treiger 
and  the  others  with  wlioni  he  discussed  or  communi- 
cated about  the  situation  may  very  well  have  thought 
that  in  originally  revealing  to  plaintiffs  that  which 
Treiger  did  about  Smith's  relationship  with  Severance, 
Smith  was  making  a  sufficient  disclosure  of  the  conflict 
of  interest  which  Smith  knew  to  exist,  but  in  this  he 
was  wrong.  Smith  had  the  duty  to  make  a  full  disclo- 
sure of  its  contemplated  i)in'(;hase  of  Severance,  or  at 
least  their  interest  therein,  or  to  refuse  the  job. 

I  am  satisfied  that  this  concealment  was  originally 
and  throughout  the  entire  relationship  between  Smith 
and  plaintiffs  calculated,  deliberate  and  intentional,  as 
distinguished  from  inadvertent,  accidental  or  misun- 
derstanding. The  Court  is  of  the  very  definite  opinion 
that  the  concealment  in  law  amounted  to  constructive 
fraud.  This  is  the  exception  to  which  1  referred  earliei-. 

The  Court  questions,  however,  that  the  conceahnent 
was  prompted  by  any  desire  on  the  part  of  Smith  to 
seek  pecuniary  gain  at  the  expense  of  plaintiffs,  or  to 
cheat  or  defraud  them  in  any  way.  I  am  for  the  present 
inclined  to  the  view  that  the  concealment  was  for  the 
purpose  of  respecting  the  confidence  of  Austin.  Siich 
an  intent,  however,  does  not  justify  the  concealment  or 


excuse  what  the  law  deems  to  be  fraud.  Furthermore,  it 
is  uot  to  the  credit  of  Smith  that  they  took  afi&i'mative 
action  to  further  conceal  the  true  relationship  with  re- 
spect to  Severance  after  plaintiffs  became  susj^icious 
and  asked  for  an  explanation.  Smith  at  all  times  pro- 
ceeded on  the  theory  that  they  had  a  choice  between 
revealing  all  or  only  a  part  of  their  true  relationship 
with  Austin  respecting  Severance,  but  in  law  they  had 
no  choice.  Smith's  only  alternative  if  it  desired  to  re- 
spect the  confidence  of  Austin  was  to  decline  the  under- 
taking. The  only  choice  which  existed  was  that  of  plain- 
tiffs to  accept  or  reject  Smith's  employment  after  being 
fidly  informed  of  all  of  the  facts. 

Now,  other  than  as  stated,  the  Court  expresses  no 
views  with  respect  to  the  contention  of  actual  fraud  at 
this  time,  although  I  think  it  only  fair  to  state  that  I 
of  the  present  belief  that  both  Petti  and  O'Neill  relied 
upon  the  report  of  Smith  and  upon  the  presentations 
made  in  connection  with  that  report,  and  I  am  also  of 
the  present  view  that  the  Winslow  sisters  in  turn  re- 
lied upon  the  report  by  acting  upon  the  recommenda- 
tions of  O'Neill,  which  were  based  upon  the  report. 

Now  a  word  about  the  cause  of  action  based  on  con- 
tract. First  of  all,  it  is  my  present  view  that  the  Win- 
slow  sisters  are  not  third  party  beneficiaries  as  that 
term  is  known  in  law,  and  hence,  that  they  are  not  en- 
titled to  maintain  an  action  on  the  contract  between 
Hilltop  and  Smith. 

The  Court  is  of  the  view  that  in  submitting  the  re- 
port to  Petti,  Exhibit  29,  I  mean,  there  was  a  contrac- 
tual obligation  on  the  part  of  Smith  to  reveal  in  the 
report  the  full  nature  of  their  interest  in  Severance, 
and  the  failure  to  do  so  was  a  breach  of  the  contract.  I 
may  be  wrong,  but  that  is  my  present  view.  In  other  re- 
spects in  which  it  is  contended  that  the  contract  was 


breached,  the  Court  is  preseutly  of  an  open  luiml.  That 
is,  I  have  no  thoughts  one  ^suy  or  the  other. 

Next,  I  would  like  to  say  a  few  words  about  the  de- 
fense of  the  statute  of  limitations  which  is  contended 
by  Smith  as  to  the  additional  or  added  defendants  made 
parties  in  the  amended  complaint  lodged  witli  this 
Court  on  July  20,  1964.  The  Court  previously  held  in  a 
memorandum  decision  dated  March  29,  1965  that  1 
could  not  hold  as  a  matter  of  law  that  the  cause  of  ac- 
tion as  to  the  additional  defendants  was  time-barred, 
and  such  holding  had  the  effect  of  postponing  the  deci- 
sion on  this  question  until  the  time  of  trial. 

The  critical  (juestions  posed  are  whether  the  i)laiii- 
tiffs  exercised  due  diligence  for  the  period  commencing 
on  or  about  February  16,  1961,  following  the  meeting 
in  Cleveland  with  Treiger,  and  the  critical  date  of  on 
or  about  July  21,  1961  —  I  am  not  sure  of  these  dates, 
gentlemen,  I  have  not  taken  the  trouble  to  look  them 
up  definitely  —  and  also  whether  certain  of  the  de- 
fendants are  estopped  to  assert  the  statute  of  limi- 
tations. 

I  think  I  am  prepared  to  find  that  the  plaintiffs  at 
the  meeting  in  Cleveland  on  February  16,  1961,  I  think 
that  is  the  correct  date,  were  lulled  into  a  position  of 
false  security  by  the  representations  made  by  Treiger 
at  that  meeting.  As  the  Court  recalls,  there  is  no  evi- 
dence of  what  the  plaintiffs  did  in  this  respect  during 
the  api^roximate  five-month  period  following  the  meet- 
ing, or  at  any  time  thereafter  up  until  the  original  ac- 
tion was  filed.  Some  time  between  February  ]5,  1961 
and  January  4,  1963,  when  the  original  complaint  was 
filed,  the  plaintiffs  apparently  became  suspicious  or 
sufficiently  dissatisfied  with  the  representations  made  by 
Treiger  that  they  considted  comisel,  which  resulted  in 
the  original  filing  of  this  action.  But  insofar  as  I  re- 
call, there  is  no  evidence  of  when  such  occurred. 


i  therefore  puse  this  question :  May  1  on  the  evidence 
now  before  me  conclude  that  the  plaintiffs  were  justi- 
fied in  waiting  until  after  approximately  July  20,  1961 
before  instituting  action  against  the  added  defendants? 

On  the  other  phase  of  this  question,  it  was  brought  to 
the  Court's  attention  at  the  time  the  dismissal  as  to  the 
additional  defendants  based  upon  the  statute  of  limita- 
tations  was  presented  that  some  of  the  defendants, 
Eberhart,  Kelly  and  Steichen,  I  believe,  had  failed  to 
comply  with  the  assumed  business  name  law  in  the 
State  of  Washington,  that  plaintiffs  had  no  knowledge 
of  their  interest  in  the  partnership,  and  that  because 
of  such  failure  the  plaintiffs  were  prejudiced.  At  this 
moment  I  do  not  recall  the  exact  dates  that  these  three 
partners  became  such,  but  assuming  arguendo  plain- 
tiffs' contentions  to  be  proved,  the  Court  does  not  recall 
any  evidence  presented  during  the  trial  of  this  case 
from  which  it  can  find  prejudice.  Accordingly,  unless 
there  is  such  evidence,  and  I  ask  plaintiffs'  counsel  to 
call  it  to  my  attention  in  their  brief,  I  must  hold  that  the 
three  mentioned  defendants  are  not  estopped  to  assert 
the  statute  of  limitations. 

The  Court  now  comes  to  what  he  considers  the  criti- 
cal question  in  this  case,  namely,  damages,  both  of  a 
compensatory  and  of  a  punitive  or  exemplary  nature. 

Both  sides  have  produced  reputable  and  outstanding 
experts  both  in  the  field  of  economic  analysis  of  regional 
shopping  center  developments  and  on  the  subject  of 
value.  I  have  given  a  lot  of  thought  to  this  subject,  but 
I  have  not  yet  examined  all  of  the  evidence  critically 
with  respect  thereto.  I  must  say,  however,  that  at  this 
moment  I  am  not  convinced  that  Nutwood  Farms  had  a 
potential  as  a  regional  shopping  center,  or  put  in  an- 
other way,  that  its  highest  and  best  use  was  for  such  a 
purpose,  or  that  it  had  the  value  which  plaintiffs  con- 
tend. 


lu  other  words,  Counsel,  what  1  am  trying  to  say  is 
that  I  entertain  doubt  that  the  property  had  any  greatei' 
vahie  than  the  price  obtained  from  tlie  Harry  Katner 
interests,  1  believe  they  were.  Ridg'e  Hills  Development 
Company,  I  believe  it  was  called.  Plaintiffs'  counsel 
may  be  able  to  convince  me  to  the  contrary,  but  assum- 
ing they  do  not,  I  take  this  opportunity  of  posing  a 
further  ijroblem:  I  think  there  is  little  doubt  but  that 
Hilltop  has  been  damaged  in  the  amount  that  it  paid 
Smith,  approximately  $2,900.00,  I  believe,  for  a  report 
which  was  in  law  worthless  because  of  the  concealment. 
Should  Hillto})  be  awarded  such  damages  and  in  addi- 
tion thereto,  punitive  damages  ?  That  is  the  question  I 
pose.  Also  in  the  absence  of  a  finding  of  actual  damage 
as  to  the  Winslow  sisters  may  the  Court  award  nominal 
damages,  and  if  so,  may  I  and  should  I  award  punitive 
damages  in  addition?  Also,  should  punitive  damages, 
if  awarded,  include  reasonable  attorneys'  fee  for  all  or 
part  of  the  work  done  by  plaintiffs'  counsel? 

In  the  event  the  Court  should  allow  })unitive  dam- 
ages, a  further  and  additional  problem  is  presented: 
Against  whom  shoidd  the  judgment  run? 

I  do  not  recall  evidence  that  any  partner  authorized 
the  concealment  or  the  misi'epi-esentations  with  resjiect 
to  Smith's  true  interest  in  Severance,  but  I  am  confi- 
dent that  there  is  evidence  from  which  the  Court  could 
find  that  the  acts  and  omissions  of  Treiger  were  ratified 
by  one  or  more  of  the  partners,  and  I  ask  plaintiffs' 
counsel  to  call  such  evidence  to  the  Court's  attention  in 
the  briefs  to  be  presented. 


Mh.  Stephax  :  "^'es,  your  Honor,  all  right.  There  is 
only  one  problem,  it  is  a  legal  problem,  we  thiidv  most 
of  it  is  factual  that  we  can  marshal.  There  was  filed 
with  the  Court,  but  I  don't  know  whethci-  it  has  come 
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lo  the  Coui't's  attention  yet,  a  brief,  and  we  haven't 
seen  any  answer  to  it,  which  we  thought  very  clearly 
establislied  under  Ohio  law  that  under  the  facts  here 
the  Wiuslow  sisters  were  clearly  third  party  benefi- 
ciaries. 

The  Court:  I  saw  that,  and  I  don't  think  I  agree 
with  you. 

Mr.  Stephan  :  All  right. 

Mr.  White:  We  have  a  brief  on  that,  your  Honor. 
but  until  we  heard  yoiu'  remarks  we  didn't  know  whether 
to  file  it.  There  is  at  least  one  additional  case  in  Ohio 
which,  at  least  luider  oiu-  interpretation,  makes  it  very 
clear  that  they  are  not. 

Mr.  Stephan  :  It  would  be  ver\-  helpful  to  have  your 
brief. 

The  Court:  Ohio  law  is  not  very  nmch  different 
from  the  Washington  law  or  the  general  rule.  I  will 
concede  that  they  were  an  incidental  beneficiary,  but  I 
don't  believe  they  reached  the  status  of  being  third 
party  beneficiaries. 

No,  as  I  view  this,  except  with  respect  to  some  of  the 
phases  of  exemplary  damages  I  think  this  is  pretty 
largely  factual  and  that  the  third  party  beneficiary  is 
a  legal  question,  but  I  suggest  that  you  not  spend  too 
much  time  on  that  because  my  mind  is  pretty  well  re- 
solved on  that  phase  of  it,  right  or  wrong. 

On  the  statute  of  limitations,  there  is  no  legal  ques- 
tion, it  is  factual  and  what  there  is  in  the  testimony 
that  is  before  me  in  the  case. 

Mr.  White:  As  I  indicated  earlier,  your  Honor,  one 
of  the  serious  legal  questions,  at  least  in  our  minds,  and 
I  have  discussed  this  to  some  extent  with  Mr.  Stephan 
and  given  him  citations,  is  the  matter  of  the  Ninth  Cir- 
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cuit  rule  that  an  expert  witness  as  to  value  may  not 
consider  events  occurring  after  the  — 

The  Court:  I  am  quite  well  aware  of  the  rule  on 
which  you  rely,  and  you  may  very  well  be  rij^lit,  l)ut 
what  I  want  you  to  do  is  to  poiui  out  in  your  brief  those 
portions  which  you  think  violate  the  rule. 

Mk.  White:  I  will  do  that. 

The  Court:  I  was  conveying,  however,  to  yt)u  my  im- 
pressions with  the  testimony  concluded,  my  present  im- 
pressions, but  maybe  you  can  convince  me  to  the  con- 
trary. I  thought  it  would  be  well  for  you  to  kiKiw  where 
to  put  your  enqjhasis. 

Mr.  Stephan  :  Oh,  it  is  very  iielpful.  your  Honor.  i1 
is  very  helpful.  We  will  work  on  it  at  once. 

The  Court:  I  may  have  vacillated  from  time  to  time 
with  respect  to  ]\Ir.  Petti 's  reliance,  but  after  consider- 
ing it  fully  I  am  of  the  present  view  that  he  relied,  al- 
though you  may  convince  me  that  I  am  wrong. 

Mk.  White  :  We  are  sure  going  to  try,  anv-Avay. 

The  Court  :  A  good  real  estate  man  never  gives  up.  1 
am  satisfied  in  my  own  mind  from  the  immediate  ac- 
tions following  the  report  that  he  did,  but  you  may  con- 
vince me  to  the  contrary. 

Mr.  Stephan  :  We  realize  the  great  mass  of  economic 
data  and  we  are  going  to  address  ourselves  primarily 
to  the  factual  issue  of  the  desirability  of  the  property 
for  a  regional  shopping  center  as  we  understand  it. 

The  Court:  And  now  another  thing  I  didn't  men- 
tion where  you  might  in  connection  with  actual  fraud 
concentrate,  try  to  point  out  to  me  from  the  evidence  a 
motive  on  the  part  of  Smith,  where  they  stood  to  gain 
or  profit.  It  would  be  easy,  of  course,  if  they  themselves 
had  bought  the  property  or  arranged  with  someone  in 


9 

their  owu  organization  to  purchase  the  property,  but  it 
is  hard  for  me  at  this  inonieut  to  see  a  motive  of  pecu- 
uiary  gain. 

Me.  Stephan  :  AVe  believe,  your  Honor,  from  tlic  evi- 
dence that  we  can  very  clearly  establish  that. 

The  Court:  Or  as  to  constructive  fraud,  if  it  was 
something  that  naturally  flowed  from  the  other  whether 
they  had  the  motive  or  not,  is  another  factor.  But  I 
have  given  you  as  fai'  as  m}-  tentative  thinking  has 


B.    Written  Menioranduin  Derision  of  October  27,  1965 
(Tr.  2770-2777)  : 

At  the  time  this  matter  was  submitted  to  the  Court 
for  decision  it  was  agreed  that  the  question  of  oral  ar- 
gument would  be  deferred  until  after  the  Court  had 
read  the  posttrial  briefs.  It  was  also  agreed  between 
counsel  at  an  early  stage  in  the  proceedings,  which 
agreement  was  acquiesced  in  by  the  Court,  that  if  the 
Court  deemed  it  helpful  to  a  decision  in  this  case  the 
Coiu't  would  visit  Cleveland  for  the  purpose  of  viewing 
the  area  in  dispute.  Inasnmch  as  counsel  have  been  so 
diligent,  competent  and  thorough  in  the  presentation 
of  testimony  and  in  the  preparation  of  posttrial  briefs, 
the  Court  does  not  believe  that  oral  argument  or  a  view 
of  the  i)remises  would  be  of  material  assistance  in  the 
decision  of  the  case.  Accordingly,  the  time  has  come 
when  the  Court  must  render  a  decision  in  this  long  and 
hard  fought  case.  Whether  this  decision  will  constitute 
a  terminus  or  merelj'  a  milestone  in  this  lengthy  litiga- 
tion the  Court  can  only  speculate.  Suffice  it  to  say  that 
the  Court  recognizes  and  appreciates  the  diligent  ef- 
forts which  counsel  have  thus  far  expended  on  behalf 
of  their  respective  clients  and  in  clarifying  the  issues 
for  the  Court.  The  case  has  been  well  tried  and  counsel 
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have  given  their  clients  the  benefit  of  every  reasouable 
argiunent  and  shred  of  evidence. 

The  Court  has  not  been  persuaded  that  the  conclu- 
sions reached  in  the  Nutwood  market  analysis  were 
wrong.  This  is  not  to  say  that  the  analysis  w^as  free 
from  error,  but  the  plaintiffs  relied  on  the  ] 
conclusions  of  the  report  and  not  on  the  de-   I 
tails  of  the  analysis  in  makin/j  their  decision    [  ' 

to  sell  the  property  to  Bidye  Hills.  However,  J 
assuming  arguendo  that  the  report  in  and  of  itself 
would  constitute  fraud  or  breach  of  contract,  the  Court 
finds  that  the  plaintiffs  have  failed  to  establish  by  the 
requisite  burden  of  proof  that  as  a  result  of  such  fraud 
or  breach  of  contract  the  plaintiffs  sustained  any  dam- 
age in  the  sale  of  the  Nutwood  Farm  proiJerty.  The 
Court  does  not  accept  the  opinions  of  the  land  value  ex- 
perts on  either  side  of  the  controversy,  and  inasmuch 
as  plaintiffs  have  failed  to  sustain  their  burden  of  i)i-()of 
the  issue  must  be  resolved  in  favor  of  the  defendants. 
Defendants'  principal  expert  based  his  conclusion  upon 
what  the  Court  believes  to  be  an  erroneous  premise  and 
the  opinion  of  jilaintiffs'  expert  is  predicated  somewhat 
on  hindsight,  information  not  available  at  the  time  of, 
or  prior  to,  the  sale  of  Nutwood,  and  comparable  sales 
which  the  Court  cannot  accept  as  probative  of  the  value 
of  Nutwood.  It  therefore  becomes  unnecessary  for  the 
Court  to  pass  on  defendants'  posttrial  motions  to  strike 
the  testimony  of  Mr.  Fenton  and  Mrs.  Tyler. 

The  plaintiffs  also  contended  that  but  for  the  lack  of 
a  favorable  market  analysis  they  would  have  been  able 
to  find  a  buyer  for  Nutwood  Farm  who  was  willing  to 
pay  more  than  did  Ridge  I  fills.  On  the  state  of  the  evi- 
dence adduced  in  this  case,  such  contention  amounts  to 
no  more  than  speculation  or  conjecture.  Accordingly, 
the  contract  cause  of  action  will  be  dismissed  with 
prejudice. 
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The  c-au8y  of  action  foi"  the  fraudulent  couceahneut 
t>f  Larry  Smith  &  Company's  proprietary  interest  in 
the  Severance  Center  arose  when  the  market  analysis 
report  on  Nutwood  was  delivered  to  the  plaintiffs  in 
January  of  1960.  At  this  point  in  time  the  defendants 
Imus,  Orndahl,  Kelly,  Eberhart  and  Steicheu  were 
neither  partners  in  Larry  Smith  &  Company  nor  resi- 
dents of  the  State  of  Washington,  and  were  served  with 
process  outside  of  the  State  under  the  Washington 
"long  arm"  statute,  RCW  1.28.185,  and  F.R.Civ.  P. 
4(e).  However,  it  appears  that  the  ouh'  possible  basis 
of  service  under  the  long  arm  statute  is  if  the  fraud 
arose  out  of  the  transaction  of  business  within  the  State. 
Since  the  fraud  occurred  before  these  defendants  be- 
came partners,  there  appears  to  be  no  way  in  which 
their  alleged  participation  in  the  fraud  could  have 
arisen  out  of  their  transaction  of  business  within  the 
State  of  Washington.  Accordingly,  the  service  of  proc- 
ess upon  them  was  ineffectual  and  the  fraud  cause  of 
action  will  be  dismissed  as  to  them  without  prejudice. 

The  Court  finds  that  the  remaining  defen- 
dants are  liahle  for  actual  fraud  committed 
by  Larry  Smith  dc  Company  in  concealing 
from  Hilltop  the  fact  that  Smith  was  then 
conducting  negotiations  to  acquire  an  inter- 
est in  the  Severance  property.  Such  con- 
cealment was  material  to  plaintiffs'  course 
of  conduct  and  caused  plaintiffs  to  falsely 
believe  that  Smith  was  no  more  than  a  con- 
sultant on  the  Severance  development,  which 
belief  was  knoivingly  and  intentionally  fos- 
tered by  Larry  Smith  db  Company.  Hilltop 
relied  on  such  belief  in  selecting  Smith  to 
produce  a  market  anedysis  and  all  plain- 
tiffs relied  thereon  in  determining  their 
course  of  conduct  after  the  negative  report 
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WU'«  received.  I>ij  the  eery  natun  of  the 
relationship  between  the  parties,  the  plain- 
tiffs had  a  riijJit  to  rely  on  an  absence  of  such 
a  conflict  of  interest  on  the  part  of  one  from 
whom  expert  advice  was  sought.  Inasmuch 
as  the  concealment  of  the  conflict  of  interest 
made  the  Nutwood  report  totally  untrust- 
worthy, the  plaintiffs  also  suffered  finan- 
cial injury  as  a  proximate  consequence  of 
the  concealment.  Plaintiff  Hilltop  was  dam- 
aged in  the  amount  of  the  price  it  paid  for 
the  market  analysis  and  the  plaintiff  sis-  1 
ters  were  knowingly  deprived  of  the  bene-  i 
fit  of  their  contract  with  Hilltop  whereby  \  Spec.  4 
Hilltop  obligated  itself  to  procure  the 
analysis  for  their  benefit.  Although  the 
Court  caunot  fi'om  the  evidence  ascertain  what  vahie 
a  reliable  market  analysis  had  to  the  sisters,  it  does  find 
that  it  did  have  some  definite  value.  Thus, 
the  Court  concludes  that  all  eight  elements 
of  fraud  under  Ohio  law  have  been  proven 
by  clear,  cogent  and  convincing  evidence. 
Plaintiff  Hilltop  is  entitled  to  recover  the 
amount  it  paid  for  the  market  analysis  and 
the  plaintiff  sisters  are  entitled  to  a  recov- 
ery of  $100.00  as  nominal  d^t mages. 

The  Court  has  carefully  reviewed  the  Ohio 
authorities  and  has  concluded  that  this  ca.se 
is  an  appropriate  one  for  the  award  of  puni- 
tive damages.  The  decisions  of  tlte  Ohio 
courts  clearly  demonstrate  that  punitive 
damages  are  recoverable  in  a  case  such  as 
this  where  "the  defendant's  conduct  shows  [  Spec.  7 
a  wanton  or  reckless  disregard  of  the  legal 
rights  of  others  .  .  ."  Saberton  v.  Green- 
wald,  66  N.P].2d  224,  229  (Ohio  1946),  quoting  from  13 
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Uhiu  Jur.  §  137;  Sears  v.  Holly,  178  N.E.2(1  91  (Ohio 
Ct.  App.  1960) ;  see  Waters  v.  Novak,  115  N.E.2d  420 
(Ohio  Ct.  App.  1953).  The  Court  has  also 
coiu'luded  that  the  ease  of  Sehuntaclter  v. 
Seifert,  172  N.E.  420  (Ohio  Ct.  App.  1930), 
authorizes  an  award  of  punitive  damages 
where,  as  here,  aetuid  though  nominal  dam- 
it  ge  is  found. 

The  Court  further  finds  that  the  fraudulent  conceal- 
uient  by  Treiger  of  Smith's  prosiJective  i)roprietary 
interest  in  Severance  was  authorized  by  the  defendant 
Orudahl,  then  the  manager  of  the  New  York  office,  and 
by  defendant  Imus,  then  the  manager  of  Smith's  East- 
ern Division,  and  that  such  acts  of  authorization  were 
within  the  scoj^e  of  their  respective  employments  by 
Larry  Smith  &  Company.  CF.  Jl.  J.  Bose  Co.  v.  Lowery, 
169  N.E.  716  (Ohio  Ct.  App.  1929).  Furthermore, 
the  concealment  tvas  not  only  calculated, 
deliberate,  and  intentional,  it  w\ns  done  pur- 
suant to  company  policy,  as  defendants  so 
clearly  demonstrate  in  their  posttrial  brief  (Sec.  XIII, 
pp.  99  et  seq.).  The  company's  method  of 
doing  business,  of  keeping  the  partners  in 
its  far-flung  organization  informed,  and  its 
system  of  reading  files  make  the  inference 
inescapable  that  one  or  more  of  the  partners 
was  aware  of  the  concealment  and  at  least 
acquiesced  therein.  Furthermore,  Treiger's 
attempts  to  justify  and  minimize  the  con- 
cealment at  the  meeting  ivith  Petti  and 
O'Neill  on  August  10, 1960,  in  response  to  a 
written  inquiry  from  Petti  must  have  come 
to  the  attention  of,  or  may  even  have  been 
authorized  hy,  one  or  more  of  the  partners. 
Any  one  of  these  factors  standing  alone 
woidd  he  sufficient  basis  for  the  Court's  find- 
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imj  that  the  fraudulent  concealment  is 
chargeable  to  the  partnership,  and  the  part- 
ners who  were  originaU/f  made  defendants 
are  jointly  and  severally  liable  for  actual 
and  punitive  damages.  RCW  25.04.130, 
.150(1). 

All  that  renuiiiis  is  to  fix  the  amount  of  punitive 
damages  and  this  is  a  subject  to  which  the  Court  has 
given  a  great  deal  of  thought.  Larry  Smith  d- 
Company  willfully  concealed  the  conjlid  of 
interest  and  when  the  plaintiffs  became  sus- 
picious of  the  conflict  their  investigations 
logically  turned  to  the  substance  of  the 
Smith  market  anidysis  and  substantiating 
report.  Tlie  mistakes,  errors  and  examples 
of  unprofessional  workmanship  which  they 
therein  found  and  subsequently  continued  to 
find,  together  with  the  concealed  conflict  of 
interest  and  other  suspicious  circumstances 
which  they  discovered,  fully  justified  the 
prosecution  of  this  legal  action.  Although  the 
plaintiffs  have  been  wimble  to  prove  all  of 
their  suspicions,  they  have  proved  to  the 
Court's  satisfaction  that  their  expenses  in 
this  lawsuit  are  a  residt  of  the  defendants' 
fraud.  The  Court,  therefore,  proposes  to  fix 
punitive  damages,  and  he  has  in  mind,  a^  a 
minimum,  such  amount  as  will  reimburse 
plaintiffs'  expen.nes  in  the  prosecution  of  this 
action  and  also  the  possible  award  of  an  at- 
torney fee  as  is  authorized  by  the  law  of 
Ohio.  Davis  v.  Tunison,  155  N.E.2d  904 
(Ohio  1959). 

The  Court  desires  to  confer  with  counsel  preparatory 
to  a  further  hearing  on  the  exemplary  damage  issue 
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ami  .such  cuntVrc'iirL'  is  .set  fur  Noveinber  8,  1965  at 
11 :00  a.m. 

Dated  this  27  day  of  October,  1965. 

(s)  W.  T.  Beeks 
United  States  District  Judge 

C.  Court's   Remarks   at   Oral   Argument   on   April   22, 
1966  (R.  2131-2135): 

The  Court:  ...  I  did  find  that  and  I  stand  by  that. 
I  think  it  is  a  deliberate,  wanton  concealment  in  conqjlete 
disregard  of  the  rights  of  the  plaintiffs  in  order  to 
serve  Smith's  own  ends  in  what  they  conceived  to  be 
their  imderstanding  and  their  duty  with  The  Austin 
Company,  )jut  at  the  same  time  I  am  sure  that  they  did 
not  do  it  for  direct  financial  profit  in  connection  with 
the  Severance  project.  They  did  it  in  connection  with 
Austin  Company's  good  will,  there  is  no  question  about 
that,  to  retain  that. 

Mr.  Stephan:  We  briefed  that  phase,  your  Honor, 
and  I  won 't  labor  our  view. 

The  Court  :  Well,  that  has  been  my  feeling  all  along 
on  that  particular  phase  of  it.  But  it  was  deliberate  and 
intentional,  there  is  no  doubt  about  it. 

D.  Final  Written  Memorandum  Decision  of  May  2,  1966 
(Tr.  2777-2791): 

Defendants  have  sua  sponte  filed  a  l^rief  raising  is- 
sues of  law  relative  to  punitive  damages  which  the 
Court  thought  had  been  decided  and  laid  to  rest  long 
ago.  However,  because  of  additional  authorities  cited 
1  therein  the  Coiu't  permitted  defendants'  counsel  to 
argue  these  issues  orally  at  the  hearing  which  was 
originally  set  for  argmnent  solely  of  factual  issues  re 
punitive  damages.  As  a  result  of  defendants'  argu- 
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uieiits,  the  Coiul  has  iiiulertakcu  a  complete  review  of 
the  applicable  law,  tlic  evidence  and  its  prior  decisions. 

As  a  result  of  such  review  the  Court  has  decided  to 
amend  its  prior  decision  in  one  particular.  Defendants 
contend  that  the  terms  "actual  damages"  and  "nominal 
damages,"  as  used  by  the  Ohio  courts,  are  nuitually 
exclusive  and  that  nominal  damages  will  not  imder 
Ohio  law  support  an  award  of  punitive  damages.  In 
the  memorandmn  decision  of  October  27,  1965,  the 
Court  found  that  the  sisters  had  been  knowingly  de- 
prived by  the  defendants  of  the  benefit  of  the  contract 
which  the  sisters  made  with  Hilltop,  by  which  Hilltop 
obligated  itself  to  procure  a  market  analysis  of  Nut- 
wood for  the  sisters'  benefit.  The  Court  found  that  a 
reliable  market  analysis  did  have  a  deihiite  but  unde- 
terminable pecuniary  value  to  the  sisters  and  the  Court 
therefore  awarded  them  $100.00  "as  nominal  damages." 
By  this  the  Court  meant,  as  is  clear  from  the  context, 
compensatory  damages,  though  nominal  in  amount. 
On  review  of  the  evidence  in  the  case,  however. 
the  Court  has  concluded  that  there  is  suffi- 
cient evidence  in  the  record  to  support  a 
finding  that  the  fair  viarkct  value  to  the  sis- 
ters of  a  reliable  and  trustwarlJiij  Nutwood 
market  anulysis  was  at  least  equal  to  the 
price  which  Larry  Smith  c&  Co.  hilled  Hill- 
top for  their  analysis,  or  $2,920.00.  The 
memorandum  decision  of  October  27,  1965,  is  herewith 
amended  accordingly. 

Defendants  have  asserted  that  undei'  the  contract  be- 
tween Hilltop  and  the  sisters,  llilltoi)  liad  no  obligation 
to  provide  a  market  analysis.  Defendants  contend  that 
the  contract  was  in  effect  the  grant  of  an  option  to  Hill- 
top for  an  exclusive  listing  of  Nutwood  predicated  upon 
Hilltop  accomplishing  two  of  five  enumerated  objec- 
tives, one  of  which  was  the  procurement  of  a  market 


Spec.  2 
and  3 
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Spec.  4 


Spec.  9 
audio 


iiualysis  of  the  Nutwood  proijerty.  Although  the  defeii- 
dauts  may  be  correct  as  to  the  uature  of  the  contract. 
when  Hilltop  exercised  the  option  iy  under- 
taking to  provide  a  market  analysis  of  the 
Nutwood  property  it  became  obligated  to 
provide  a  reliable  aud  trustworthy  market 
analysis.  Hilltop  did  in  fact  provide  a  mar- 
ket analysis,  which  2vas  rendered  totally  un- 
reliable and  highly  suspect  by  the  subsequent 
discovery  of  Smith's  tortiously   concealed 
pre-existing  conflict  of  interest.   This,  to- 
gether with  errors  in   the  Smith  market 
mudysis,  the  delivery  of  a  "substantiating 
report"  which  also  was  not  free  from  error, 
the  competitive  positio^is  of  Nutwood  and 
Severance   and   other   suspicious   circum- 
stances, fully  justified  the  prosecution  of  the 
fraud  and  breach  of  contract  counts  of  this 
suit.  The  Court  also  believes  that  the  anti- 
trust counts  were  justified  up  to  a  point 
which  the  Court  need  not  determine.  Thus, 
Smith  fully  performed  its  contract,  in  spite  of  what 
later  proved  to  be  inconsequential  errors  in  its  rejjort. 
However,  Smith  not  only  rendered  its  own 
product,  the  very  object  of  the  contract,  to- 
tally worthless  by  its  fraud,  it  also  deliber- 
ately withheld  information,  the  disclosure 
I  of  ivhich  in  all  probability  would  have  ren- 
\  dered  this  expetisive  lawsuit  unnecessary.  I)i 
I  the  Court's  view  these  facts  amply  justify 
•  an  award  of  punitive  damages  in  an  amount 
'  sufficient  to  compensate  plaintiffs  for  the 
'  expenses  of  this  lawsuit,  if  the  law  of  Ohio 
1  permits  the  imposition  of  such  damages. 

!      The  argument  of  the  defendants  is  that  Ohio  law  re- 
quires a  showing  of  actual  malice,  i.e.,  "ill  will  or 


Spec.  9 
and  10 
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hatred,"  befoi-e  punitive  damages  may  be  awarded. 
The  Court  has  expressly  found  that  the  defendants' 
conduct  was  not  so  motivated.  Defendants  rely  on  the 
five'  most  recent  punitive  damage  decisions  of  the  Ohio 
Supreme  Court  as  demonstrating  a  transformation  in 
the  relevant  law  which  has  not  been  exi)licitly  expressed 
by  the  Ohio  Coiu't,  but  which  nevertheless  overrules 
sub  silentio  the  Ohio  opinions  relied  upon  by  this  Court 
in  its  prior  memorandum  decision  for  its  holding  that 
it  was  enough  to  award  pimitive  damages  under  Ohid 
law  that  plaintiffs  have  sho^m  that  defendants  willfully 
and  deliberately  conunitted  a  fi-aud  on  the  plaintiffs  in 
wanton  disregard  of  plaintiffs'  rights. 

The  Court  based  its  conclusion  on  two  Ohio  cases,  Sa- 
herton  v.  GreemvaJd,  66  N.E.2d  224  (1946)  and  Sears  v. 
Holly,  170  N.E.2d  91  (Ohio  Ct.  App.  1960). 

In  Saherton  v.  Greenwald,  supra,  the  defendant 
jeweler  sold  plaintiff  a  wristwatch,  rejjresenting  it  as 
a  new  watch,  when  in  fact  it  was  a  twenty-  to  twenty- 
tive-year-old  watchworks  in  a  new  case.  The  watch  cost 
about  $20.00  new,  but  was  sold  to  i)laintiff  for  $38.15. 
Defendant  had  refused  to  rescind  the  transaction  when 
plaintiff  discovered  the  true  age  of  the  watch.  The  trial 
court  had  refused  to  instruct  on  the  issue  of  punitive 
damages.  The  Court  of  Appeals  affirmed,  but  the  Su- 
preme Court  reversed,  holding  that  the  case  was  a 
proper  one  for  the  award  of  punitive  damages,  sinci 
it  was  an  action  for  "a  tort  which  involves  the  ingredi- 
ents of  fraud,  malice  or  insult."  66  N.E.2d  224  (Sylla- 
bus No.  2)  (emphasis  added).  The  Court  also  quoted 
with  approval  from  13  Ohio  Jur.  §  139  a  statement  that 
Ohio  law  permits  recovery  of  punitive  damages  if  "the 


^Saberton  v.  Greenwald,  66  N.E.2d  224  (1946)  ;  Smithhisler  v.  Dutter, 
105  N.E.2d  868  (19521  ;  Davis  v.  Tunison,  155  N.E.2d  904  (19591 ; 
Rop,ers  v.  Barbara,  16-4  N.E.2d  162  (I960) ;  Pickle  v.  Swinehart,  166 
N.E.2d227  (1960). 
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wrong  complained  of  involves  ingredients  of  fraud, 
malice,  or  insult,  or  a  wanton  and  reckless  disregard  of 
plaintiffs'  rights."  66  N.E.2d  at  230  (emphasis  added). 
Certainly  from  the  facts  in  the  Sabcrton  case  it  cannot 
be  said  that  the  defendant's  fraudulent  conduct  was 
motivated  by  "ill  will  or  hatred"  toward  the  plaintiff. 

Defendant,  however,  contends  that  the  case  of  Smith- 
Usler  V.  Butter,  105  N.E.2d  868  (1952),  marked  the  be- 
ginning of  a  judicial  transformation  of  Ohio  law  on  the 
question  of  punitive  damages.  Indeed,  the  syllabus  by 
the  coiu't  does  state,  "In  tort  actions,  the  question  of 
pmiitive  damages  may  not  ordinarily  be  submitted  to  a 
jury  in  the  absence  of  actual  malice."  105  N.E.2d  at 
868.  However,  this  was  an  action  for  alienation  of  af- 
fection. Obviously  punitive  damages  could  not  in  such 
an  action  be  based  on  fraud  and  the  only  question  on 
appeal  was  whether  implied  malice  would  justify  an 
award  of  punitive  damages.  The  court  affirmed  the  two 
lower  courts,  holding  that  implied  malice  was  sufficient. 
This  Court  is  of  the  opinion  that  the  proper  construc- 
tion of  this  holding  is  that  for  public  policy  reasons,  in 
an  action  for  alienation  of  aff'ections,  implied  malice  is 
sufficient,  although  in  other  tort  actions  actual  malice 
would  ordinarily  be  required,  if  malice  (not  fraud  or 
I  insult)  is  the  basis  on  which  punitive  damages  are 
sought.  This  is  the  oidy  construction  which  is  consistent 
!  with  the  Ohio  Court's  quotation  of  the  second  syllabus 
j  of  Sahertoii  and  its  statement,  "The  rule  in  Ohio  seems 
i  to  be  that  ordinarily,  in  tort  actions,  punitive  damages 
I  are  allowable  in  cases  in  v\'hich  fraud,  malice  or  insult 
appears.  .  .  ."  105  N.E.2d  at  871  (emphasis  added). 
Thus,  the  Smithhisler  case  represents  an  exception  to 
the  ordinary  rule. 

I  The  next  case  cited  by  defendants  which  supposedly 
illustrates  the  "judicial  trend"  toward  requiring  "ill 
!will  or  hatred"  is  Davis  r.  T unison,  155  N.E.2d  904 
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(1959).  The  Tunisun  case  was  an  action  for  malicious 
prosecution  by  the  payee  of  a  check,  who  had  been 
charged  by  defendant  with  using  the  check  to  obtiiin 
money  by  means  of  false  pretenses  and  with  intent  to 
defraud.  Plaintiff  had  i-efused  to  honor  the  check  on 
the  ground  that  the  plaintiff's  signature  had  been 
forged  thereon.  Defendant  filed  the  charges  after  being 
adATsed  b}'  a  handwriting  exi)ert  that  the  signature  on 
the  check  was  in  fact  that  of  the  plaintiff.  Although  a 
justice  of  the  peace  bound  the  plaintiff  over  to  the 
gi-and  jiuy,  the  grand  jiuy  returned  a  "no  bill."  De- 
fendants rely  on  Syllabus  No.  1  by  the  Ohio  Supreme 
Court,  "In  an  action  for  malicious  prosecution,  actual 
malice  must  be  shown  in  order  to  justify  an  award  of 
punitive  damages."  This,  they  contend,  requires  a 
showing  of  actual  malice  in  every  case  where  i)iuiitive 
damages  are  sought.  This  Court,  however,  holds,  for 
reasons  which  follow,  that  the  Tioiisou  rule  is  restricted 
to  actions  for  malicious  prosecution.  First  of  all,  as  in 
Smithhisler,  fraud  was  not  claimed  as  a  basis  for  an 
award  of  piuiitive  damages.  Secondly,  Syllabus  No.  2 
by  the  Cotirt  would  allow  punitive  damages  even  in  ma- 
licious prosecution  actions  if  the  prosecution  is  insti- 
gated "Wantonly,  recklessly,  and  without  justifica- 
tion." Thirdly,  the  Court  stated  at  155  N.E.2d  906,  907 : 

"  (I)n  order  to  justify  a  jury  in  awarding  puni- 
tive damages  within  its  discretion,  there  nuist  be 
the  ingredient  of  fraud,  malice  or  instilt . . . 

"We  are  of  the  opinion  that,  before  the  question 
of  punitive  damages  may  be  submitted  to  a  jury, 
the  fraud,  malice,  or  instilt  connected  with  the  tort 
must  be  actual  and  not  imaginative."  (Emphasis 
added). 

Finally,  after  noting  that  implied  malice  was  found  tn 
be  sufficient  in  the  Sniitlthiskr  case,  the  Court  went  on 
to  find  that  actual  malice,  not  implied  malice,  was  re- 
quired in  an  action  for  malicious  prosecution.  "Other- 
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ynse,  there  would  be  too  great  an  inhibition  upon  the 
part  of  people  to  originate  a  prosecution  for  crime,  and, 
in  many  cases,  justice  would  be  defeated  because  of  a 
fear  of  the  risk  in  exposing  a  crime."  155  N.E.2d  at  907. 
Thus  the  effect  of  the  Tunison  case  is  merely  a  refusal 
by  the  Ohio  Supreme  Court  for  reasons  of  public  policy 
to  extend  the  exception  made  in  Smithhisler  to  actions 
for  malicious  prosecution.  The  Tunison  case  clearly 
leaves  the  normal  rule  unaltered,  i.e.,  that  punitive  dam- 
ages may  be  based  on  "fraud,  malice  or  insult."  Any 
confusion  arising  from  Tunison  results  from  the  fact 
that,  as  in  SmitJiJiishr,  by  the  very  nature  of  the  cause 
of  action  asserted,  malice  was  the  sole  basis  upon  which 
punitive  damages  could  be  predicated  and  hence  the 
Court  framed  its  syllabi  solely  in  terms  of  malice. 

The  other  two  cases  cited  by  defendants  as  part  of 
the  supposed  "trend"  are  Rogers  v.  Barbara,  164 
N.E.2d  162  (1960),  and  Pickle  v.  Sivinehart,  166  N.E.2d 
227  (1960).  Both  were  actions  for  malicious  prosecu- 
tion and,  notwithstanding  defendants'  contentions,  the 
Com't  believes  they  basically  do  no  more  than  repeat  the 
rule  of  the  Tunison  case.  It  is  true  that  Rogers  over- 
ruled Tunison  to  the  extent  that  Tunison  would  have 
allowed  punitive  damages,  in  an  action  for  malicious 
prosecution,  for  a  prosecution  instigated  "wantonly, 
i  recklessly,  and  without  justifieation."  The  reason  given 
'is  that  the  very  elements  of  an  action  for  malicious 
prosecution  require  more  than  wantoimess  or  reekless- 
iness.  As  the  Coui't  stated,  quoting  from  22  Am.  Jur., 
False  Imprisonment,  §§  2,  3,  "In  the  case  of  malicious 
i prosecution  .  .  .  the  gist  of  the  cause  of  action  is  malice 
''or  evil  intent"  (emphasis  by  the  Court).  In  essence, 
the  Court  was  saying  that  if  the  gist  of  a  cause  of  action 
jis  "malice  or  evil  intent,"  how  can  the  standard  for 
i  awarding  punitive  damages  in  such  an  action  be  any- 
thing less? 
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Pickle  V.  Swinehurt,  .supra,  merely  beld  that  "legal 
malice"  is  not  synonymous  with  "actual  malice"  and 
is  insufficient  for  an  award  of  punitive  damages  //(  an 
action  for  malicious  prosecution. 

In  spite  of  the  diligent  efforts  of  defendants'  counsel 
in  expounding  the  law  of  Ohio,  the  fact  remains  that 
the  Saberton  case  is  the  most  recent  decision  of  the  Ohio 
Supreme  Court  construing  the  Ohio  law  of  punitive 
damages  where  fraud  is  claimed  as  the  basis  for  such 
damages.  It  has  never  been  disapproved  or  overruled. 
SahcrtoH  clearly  allows  punitive  damages  ] 
in  such  a  case  without  a  showing  of  "ill  ,  Spec.  7 
■will  or  hatred."'- 

J 

Furthermore,  there  is  the  intermediate  appellate 
court  decision  of  Scars  v.  Holly,  178  N.E.2d  91  (Ohio 
Ct.  App.  1960),  which  was  decided  after  all  of  the  al)ove 
cases  relied  upon  by  defendants.  Plaintiff  there  alleged 
fraud  in  the  sale  of  an  automobile.  The  Court  held  that 
mere  fraud  was  not  sufficient  for  an  award  of  punitive 
damages,  but  that  "extreme  and  exceptional  conduct"' 
is  required.  The  Court  also  cited  prior  Ohio  cases  which 
required  "a  gross  or  malicious  fraud  or  something 
showing  a  very  corrupt  condition  of  affairs,"  and  that 
the  defendant's  wrongdoing  nmst  be  "intentional  and 
deliberate,  or  have  the  character  of  outrage  frequently 
associated  with  crime."  178  N.E.2d  at  92.  The  ] 
defendants  in  the  case  at  har  tvere  certainly  I 
guilty  of  "extreme  and  exceptional  con-  ^Spec. 5(bi 
duct"  constituting  a  "gross  fraud"  which 
was  "intentional  and  deliberate."  J 

Another  case  more  recent  than  those  relied  upon  by 
defendants  is  Nagel  v.  Prescott  t&  Co.,  36  F.R.D.  445 

2  Defendants  also  cite  Netv  York,  C.  &  S.L.R.  Co.  v.  Grodek,  186  N.E.  733 
(1933).  To  the  extent  it  is  inconsistent  with  Saberton  the  latter  must 
obviously  control. 
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(N.D.  Ohio  1964).  Chief  Judge  Coimel  said,  "Under 
Ohio  law,  hi  an  action  to  recover  damages  for  a  tort 
which  involves  the  ingredient  of  fraud  or  malice,  a  juiy 
may  go  beyond  the  mere  rule  of  compensation  to  the 
party  aggrieved  and  award  exemplary  damages."  36 
F.R.D.  at  449  (emphasis  added).  The  Court  cited  Sa- 
berton  and  quoted  from  Smithltisler  the  same  statement 
at  105  N.E.2d  871  which  is  quoted  herein  at  page  5, 
supra. 

Defendants  quote  language  from  the  Waters  case  in 
their  favor,  but  the  facts  of  the  case  do  not  sustain  their 
position.  Furthermore,  to  the  extent  there  is  any  lan- 
guage in  the  Waters  or  Sears  cases  which  is  inconsistent 
with  this  Court's  interjiretation  of  Ohio  law,  its  prece- 
dental  value  is  negated  by  the  more  recent  expression 
of  Ohio  law  of  the  intermediate  appellate  court  in  Levin 
V.  EJyria  Sign  Co.,  206  N.E.2d  38  (Ohio  Ct.  App.  1965). 
That  court  held  that  an  award  of  punitive  damages  must 
be  predicated  upon  "malice,  fraud,  intentional  wrong- 
doing or  other  outrageous  conduet  of  a.  similar  nature." 
206  N.E.2d  at  39  (emphasis  added).  The  Court  cited 
Saberton,  Smithhisler  and  Tunison. 

Defendants'  brief  also  attempted  to  show  that  Ohio 
; follows  the  "ratio  rule"  of  jjunitive  damages  and,  by 
!  reference  to  other  jurisdictions,  that  such  ratio  may  not 
: exceed  approximately  20  to  1.  However,  as 
\ plaintiffs'  counsel  pointed  out  on  oral  argu- 
\ment,  the  Ohio  Supreme  Court  in  Saberton 
allowed  plaintiff  an  opportunity  to  reeover    (-    Spec. 8 
$5,000  punitive  damages  where  compensa- 
\torij  damages  were  only  $38.15.  This  is  a 
i  ratio  in  excess  of  128  to  1. 

The  final  argument  of  defendants  to  be  considered 

[is  the  contention  that  inasmuch  as  mider  Ohio  law  at- 

itomey  fees  in  an  action  such  as  this  are  classed  as  com- 

I 
I 
I 
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pensatory  damages  (even  though  predicated  upon  cir- 
cumstances justifying  an  award  of  punitive  damages), 
attorney  fees  can  be  awarded  only  to  reimburse  plain- 
tiffs' actual  out-of-pocket  exi^enses  for  attorney  fees 
and  may  not  be  awarded  where,  as  here,  the  attorney  is 
retained  on  a  contingent  fee  l)asis.  Defendants  cite  no 
Ohio  cases  which  are  directly  in  point.  In  fact,  the  only 
direct  authority  cited  is  25  C.J.S.,  Datnages,  §oO(d). 
However,  the  sole  authority  cited  by  C.J.S.  is  Houston 
&  T.R.  Co.  V.  Oram,  49  Tex.  341.  One  case  from  one  state 
can  hardly  be  said  to  establish  a  general  iide. 

If  the  rule  contended  by  defendants  were  to  be  up- 
held it  would  i-esult  in  an  unwarranted  windfall  to  un- 
deserving defendants  and  would  unjustly  penalize  at- 
torneys who  in  good  faith  accepted  employment  on  a 
contingency  basis.  Such  a  rule  would  run  counter  to  the 
very  policy  reasons  which  have  induced  the  courts  to 
recognize  contingency  agreements.  Gniskay  v.  Simcii- 
auskas,  140  Atl.  724  (Conn.  1928). 

Furthermore,  under  defendants'  theory,  if  the  award 
of  attorney  fees  were  strictly  compensatory  the  award 
would  be  based  on  the  actual  attorney  fee  and  not  on  a 
reasonable  attorney  fee.  However,  it  is  not  only  the 
practice  of  Ohio  trial  courts  in  such  cases  to  instruct  in 
terms  of  a  "reasonable"  attorney  fee,  Sears  v.  TIolJii, 
178  N.E.2d  91  (Ct.  App.  1960) ;  Davis  v.  Tunison,  155 
N.E.2d  904  (1959);  IIousli  v.  Peth,  133  N.E.2d  340 
(1956) ;  Waters  v.  Novak,  155  N.E.2d  420  (Ct.  Ap]). 
1953);  Smithhisler  v.  Dutter,  105  N.E.2d  868  (1952); 
Columbus  Ry.  Power  &  Light  Co.  v.  Harrison,  143  N.E. 
32  (1924)  ;  United  Power  Co.  v.  Mathenjj,  90  N.E.  154 
(1909) ;  the  Ohio  api^ellate  courts  have  specifically 
stated  that  the  applicable  standard  is  a  "reasonable" 
attorney  fee.  Smithhisler  v.  Dutter,  supra;  M.  J.  Rose 
Co.  V.  Lowery,  169  N.E.  716  (Ct.  App.  1929) ;  United 
Power  Co.  v.  Matheny,  supra;  Finney  v.  Smith,  31 
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Ohio  St.  529,  27  Am.  Rep.  524   (1877);  Roberts   v. 
Mason,  10  Ohio  St.  277  (1859). 

Also,  if,  as  defeudants  coiiteud,  attorney  fees  were 
strictly  compensatory  Ohio  law  would  necessarily  re- 
quire the  admission  of  evidence  of  the  amouut  of  the 
actual  attorney  fee  in  every  case  where  such  a  fee  was 
claimed.  The  Ohio  rule,  however,  has  been  to  the  con- 
trary for  over  one  hundred  years.  In  Roberts  v.  Mason, 
10  Ohio  St.  277,  282  (1859),  the  Court  said,  "No  evi- 
dence in  this  case  appears  to  have  been  given  to  the  jury 
on  the  subject  of  counsel  fees;  nor  do  we  think  such 
evidence  ought  to  have  been  given  or  received."  The 
Court  nevertheless  held  that  "the  jury,  which  has  the 
power  to  punish,  has  necessarily  the  right  to  include  the 
consideration  of  proper  and  reasonable  coimsel  fees  in 
their  estimate  of  damages."  The  rule  of  Roberts  v. 
Mason  is  patently  inconsistent  with  the  ride  contended 
for  by  defendants.  It  would  therefore  appear  that  if 
this  Court  has  committed  error,  such  error  was  in  tak- 
ing note  of  ijlaintiffs'  contingent  fee  agreement  in  the 
first  place.  This  is  not  an  error  of  which  defendants 
may  complain. 

The  Court  therefore  finds  that  pJaintiff 
Hilltop  Realty,  Inc.  shall  recover  $2,920.00 
as  compensatory  damages  and  that  the  ijlain- 
tiffs Mildred  Winslow  Ashcraft  and  Aileen 
V.  Winsloiv  Powell  shall  jointly  recover  a 
like  amount.  The  Court  also  awards  to 
plaintiff  Hilltop  Realty,  Lie.  punitive  dam- 
ages in  the  amount  of  $40,000.00  and  to  the 
plaintiffs  Mildred  Winslow  Ashcraft  and 
Aileen  D.  Winslow  Powell  jointly  punitive 
damages  in  the  sum  of  $35,000.00.  Such 
award  is  conditioned  upon  plaintiffs  filing  of  a  waiver 


Spec.  2 
and  3 


Spec.  5 
and  10 


Spec.  10 
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of  any  claiiti  to  costs  in  this  action.  The 
Court  ittnirds  joint! tj  to  Hilltop  Rralti/,  Inc., 
Mildred  Wiiisloir  Asheraft  and  Aileen  D. 
WinsJow  Powell  the  siini  of  $75,000.00  as  a 
reasonaMe  attorney  fee.  Such  a  fee  will  not 
adequately  compensate  plaintiffs'  counsel  for  all  of  the 
time  they  have  devoted  to  this  case  but  the  Coiu't  l)c- 
lieves,  considering  all  the  circumstances,  that  such  an 
amount  is  reasonable. 

This  memorandum  decision,  together  with  the  prior 
memorandum  decision  of  October  27,  1965,  insofar  as 
it  has  not  been  modified  by  this  decision,  shall  serve  as 
findings  of  fact  and  conclusions  of  law.  Counsel  for 
plaintiffs  may  present  a  form  of  judgment  to  the  Court 
on  May  6, 1966,  at  9 :30  a.m. 

Dated  this  2nd  day  of  May,  1966. 

(s)  W.  T.  Beeks 
United  States  District  Judge 

II.  EXCERPTS   FROM   ADMITIED   FACTS   SECTION 
OF  PRETRLiL  ORDER    (R.  1051-1265)* 

1.  Plaintiff  Hilltop  Realty,  Inc.,  hereinafter  called 
Hilltop,  at  all  times  material  hereto  was  and  is  now  a 
corporation  incorporated  inider  the  laws  of  Ohio  with 
its  sole  office  at  Lyndhurst,  Ohio,  an  eastern  sulnu'b  of 
Cleveland,  except  that  it  had  an  office  in  "Willoughby, 
Ohio,  another  eastern  suburb  of  Cleveland,  from  1961 
to  early  1963.  Hilltop  was  engaged  in  the  sale  of  real 
estate,  prunarily  residential,  in  the  eastern  suburbs  of 
Cleveland.  Henry  Petti  was  president  of  Hilltop.  .  .  . 

2.  Plaintiff  Mildred  W'inslow  Asheraft  was  uiarrii-d 
to  Edwin  W.  Asheraft  in  June,  1962.  At  all  times  mate- 
rial hereto  she  has  been  a  resident  of  Washington,  D.C. 


'References  in  said  admitted  facts  to  sources  thereof,  in  the  pre-trial 
record,  i.e.,  to  depositions  or  exhibits,  have  been  deleted. 
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3.  Plaintiff  Aileeii  D.  Wiuslow  Powell,  a  widow,  is  a 
sister  of  Mrs.  Ashcraft.  She  is  now  and  was  at  all  times 
herein  mentioned  a  resident  of  St.  Thomas,  Virgin  Is- 
lands. The  sisters  are  very  close.  Mrs.  Ashcraft  resided 
in  Washington,  D.C.,  and  Mrs.  Powell  resided  in  the 
Virgin  Islands  during  the  years  when  Hilltop  acted  as 
real  estate  broker  for  them.  The  sisters  made  occasional 
trips  to  CleA^'land  during  the  period  and  conferred 
with  Mr.  O'Neill. 

4.  In  1951,  Mrs.  Ashcraft  and  Mrs.  Powell  inherited 
from  their  widowed  mother  the  family 's  country  estate 
knowai  as  Nutwood  Farm.  The  estate,  which  consisted 
of  238  acres,  was  still  actively  farmed.  .  . .  Neither  Mrs. 
Ashcraft  nor  Mi-s.  Powell  has  had  any  experience  or 
interest  in  the  real  estate  field  or  in  the  shopping  center 
industry.  ...  In  1955  the  sisters  sold  54  acres  of  Nut- 
wood, including  the  residence  and  farm  buildings,  to 
the  College  of  Telsche,  for  $230,000.00.  This  was  done 
on  the  advice  of  Wilbert  J.  O'Neill,  their  family  legal 
and  business  advisor.  In  the  same  year  they  sold  1.06 
acres  for  $15,000.00. 

5.  The  portion  of  Nutwood  Farms  remaining  afte: 
the  foregoing  sales  consisted  of  175.189  acres.  On  April 
29,  1960,  the  sisters  sold  Nutwood  to  the  Kidge  Hills 
Development  Company  for  $613,161.00.  They  now  have 
no  interest  in  the  property.  In  January,  1961,  the  State 
of  Ohio  acquired  from  Ridge  Hills  Development  Com- 
pany, for  highwaj'  purposes,  approximately  26  acres 
for  about  $190,000,  for  construction  of  the  Euclid  Spur 
which  has  now  been  constructed  to  coimect  Ohio  State 
Route  1  (North-South  Freeway)  with  the  Lakeland 
Freeway.  Neither  the  Euclid  Spur  nor  either  of  these 
two  freeways  had  been  constructed  at  the  time  of  the 
sale  to  Ridge  Hills  Development  Company  on  April  29, 
1960,  though  the  Ohio  State  Highway  Department  esti- 
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mated  that  the  Euclid  Spur  would  be  open  to  traflSc  by 
the  end  of  1962. 

6(a).  Nutwood  was  located  partly  in  AVickliffe.  "Wil- 
louglil)y  Hills  and  Kuclid  until  about  Jamiary,  1061. 
when  the  portion  in  the  City  of  Euclid  was  taken  by  the 
State  of  Ohio  for  highway  purposes.  Nutwood  was  lo- 
cated in  the  eastern  suburbs  of  Cleveland,  Ohio,  at  the 
noi'thwest  corner  of  the  intersection  of  Chardon  Road 
( U.S.  Highway  6)  and  Bishop  Koad  (Ohio  State  High- 
way 84)  in  western  Lake  County,  about  fourteen 
straight  line  miles  northeast  of  downtown  Cleveland. 
A  portion  of  the  property  extended  north  as  far  as  Eu- 
clid Avenue  (U.S.  Highway  20).  It  now  adjoins  the 
Euclid  Spur,  Interstate  90,  and  its  Bishop  Road  in- 
terchange. 

(b)  During  the  entii-e  period  froui  1955  to  1959,  both 
Severance  and  Nutwood  Farms  continued  to  be  luiiin- 
proved  acreages,  except  for  a  family  residence  and  re- 
lated buildings  on  each. .  .  . 

7.  At  all  times  material  liereto  defendant  Larry 
Smith  &  Company,  herein  termed  "Smith,"  was  a  real 
estate  considtant  with  its  home  office  in  Seattle,  Wash- 
ington, and  branch  offices  in  Washington,  B.C.,  New 
York,  Chicago  and  elsew^here. 

*     *     * 

9.  Defendant  Larry  Smith  &  Company  is  a  pai"tner- 
ship  now  consisting  of  eight  defendant  partners,  namely, 
Larry  Smith,  Frank  A.  Orrico  and  Ian  McConnachie, 
Washington  residents;  Harold  R.  Imus,  a  Maryland 
resident;  P.  Keith  Kelly  and  James  O.  York,  Califor- 
nia residents;  C.  Everett  Steichen  and  C.  Ake  Orndahl. 
residents  of  New  York.  Robert  J.  Crabb  withdrew  as  a 
member  of  the  partnership  some  time  pi'ior  to  1959. 
Frederick  C.  Arpke,  a  Washington  resident,  withdrew 
from  the  partnership  as  of  April  1,  1962,  and  Dee  R. 
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Eberhart,  a  California  resident,  withdrew  as  of  June  1, 
1965.  McCoiniaehie,  Orndalil,  Imiis  and  York  became 
partners  as  of  August  1,  19G0.  Kelly,  Eberhart  and 
Steichen  became  partners  as  of  August  1,  1962.  As  of 
the  date  of  the  filing  of  the  original  Complaint  herein 
the  residence  of  the  partners  was  the  same  as  it  is  now 
except  that  York  and  Eberhart  were  then  residents  of 
Washington.  In  or  about  October,  1963,  Eberhart  had 
been  transferred  by  Smith  to  California  and  resided 
there  until  he  withdrew  as  a  partner  on  June  1, 1965. 

10.  Ray  L.  Treiger  is  now  an  employee  of  and  As- 
sistant  Vice-President   of  Wimnar   Realty   Develop- 
ment Companj-,  having  been  elected  to  that  position  on 
October  17.  1960.  He  is  now  and  has  been  at  all  times 
since  September  30,  1960,  a  resident  of  the  State  of 
New  York.  He  commenced  work  for  Smith  in  1951  in 
Seattle,  Washington.  In  1954,  he  went  to  New  York  as 
an  analyst  and  assistant  to  Larry  Smith.  In  August, 
1957,  he  was  transferred  to  the  Washington,  D.C.,  office 
of  Smith.  In  that  year  he  was  made  Assistant  Manager 
of  the  Eastern  Division  of  Smith  with  offices  in  Wash- 
ington, D.C.,  and  held  that  position,  which  involved 
direct  client  contact  and  the  use  of  discretion  in  an 
executive  position,  until  September  30,  1960,  when  he 
became  Assistant  to  the  New  York  Area  Manager  of 
[  Winmar  Realty  Development  Company,  Inc.,  in  New 
'  York  Cit.y.  He  was  served  in  New  York  State  with  a 
copy  of  the  original  Comi^laint  in  Jamiary,  1963,  and 
\  with  a  copy  of  the  First  Amended  Complaint  in  New 
I  York  State  on  July  31,  1964.  Mr.  Treiger  worked  on 
'  studies  of  the  Severance  Shopping  Center  Development 
I  until  September,  1960,  as  aforesaid.  Treiger 's  first  con- 
nection with  the  work  done  on  the  Severance  Center 
was  in  about  May  of  1955.  He  was  in  charge  of  work 
!  for  plaintiff  Hilltop  on  the  Nutwood  property  Shop- 
!  ping  Center  Analysis. . . . 
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14.  The  Austin  Company,  hereinafter  called  "Aus- 
tin," is  now  and  was  at  all  times  material  hereto  a  cor- 
poration organized  and  existing  under  the  laws  of  ()lii<>, 
with  its  principal  place  of  business  in  Cleveland,  Ohin. 
It  has  offices  in  Cleveland,  Detroit,  Houston,  Los  An- 
geles, Seattle  and  elsewhere  in  the  United  States  and 
has  affiliates  in  several  foreign  countries. 

15.  Wilbert  J.  O'Neill  is  and  was  at  all  times  material 
hereto  an  attorney  at  law  practicing  in  Cleveland, 
Ohio.  He  acted  as  legal  and  business  advisor  since  the 
early  1930s  to  Mrs.  Ashcraft  and  Mrs.  Powell,  and  ad- 
vised them  in  connection  with  the  sale  of  Nutwood 
Farms. . .  . 

16.  About  the  year  1954,  Severance  Millikin  was  the 
o^\'ner  of  a  residential  estate  known  as  Longwood  in 
Cleveland  Heights,  Ohio,  consisting  of  about  151  acres. 
...  In  1954,  he  employed  The  Austin  Company  to  try 
to  have  the  property  rezoned.  On  December  20,  1954, 
the  City  of  Cleveland  Heights  enacted  Ordinance  No. 
73-1953,  whereby  the  Se\-erance  site  was  zoned  for  de- 
velopment as  a  shopping  center,  commercial  and  pro- 
fessional office  pai'k  and  nmltiple  family  ])roject.  A 
taxpayer's  action  against  the  City  of  Cleveland  Heights 
resulted  from  the  enactment  of  Ordinance  No.  73- 
1953.  The  rezoning  was  finally  upheld  on  June  28, 

1957,  by  the  Court  of  Appeals  for  Cuyahoga  Count \. 
Ohio,  in  its  decision  of  Sam  D.  Macjid  v.  City  of  Cleve- 
land Heifjhts,  ct  uL,  143  N.E.2d  718.  The  taxpayer's 
subsequent  appeal  to  the  Supreme  Court  of  Ohio  was 
dismissed  on  Decemlter  18,  1957,  in  Ma/jid  v.  City  of 
Cleveland  IIciglitH,  et  al.,  146  N.E.2d  597.  On  April  7, 

1958,  Ordinance  No.  13-1958  was  enacted  by  the  City  of 
Cleveland  Heights.  This  ordinance  amended  Ordinance 
No.  73-1953  to  permit  supermarkets  in  the  Severance 
Center. . . . 
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17.  After  the  1954  rezoiiiiig,  Millikiii  indicated  that 
he  desired  The  Austin  Company  to  carry  out  the  de- 
velopment of  the  property.  Millikiu  and  Austin  agreed 
to  the  formation  of  a  new  corporation,  Lougwood  Prop- 
erties, Incorporated,  in  which  each  wouki  have  an  in- 
terest. Title  to  Longwood  was  transferred  to  this  cor- 
poration, and  thereafter  to  a  successor  corporation. 
Severance  Estate,  Incorporated. 

*  *     * 

20.  On  September  3,  1954,  Larry  Smith  wrote  The 
Austin  Company  concerning  services  to  be  performed 
in  connection  with  the  development  of  Severance.  This 
was  apparently  the  initial  contact  between  Smith  and 

Austin. 

*  *     * 

32.  In  May,  1955,  Austin  employed  Smith  as  its  con- 
sultant in  connection  with  the  development  of  the  Sev- 
erance site,  at  a  monthly  retainer  of  $2,500.00,  Pursuant 
to  this  responsibility.  Smith  prepared  a  number  of  bro- 
chures containing  economic  analyses  which  expressed 
its  opinion  that  the  Severance  site  was  well  adapted  to 
the  development  of  a  large  regional  shopping  center. 
Also,  pursuant  to  this  employment  Smith  prepared  ma- 
terials for  presentation  to  prospective  tenants  of  Sever- 
ance Center.  After  the  monthly  retainer  was  reduced  to 
$500  in  May,  1956,  Smith  prepared  other  brochures  on 
the  subject  of  Severance.  After  the  monthly  retainer 
terminated  in  July,  1959,  Smith  produced  further  bro- 
chures. After  February,  1960,  it  produced  further  bro- 
chures. .  .  . 

*  *     * 

42.  In  July,  1955,  Austin  paid  to  Millikin  and  to 
Longwood  Properties,  Incorporated,  a  total  of  $750,000 
for  stock  representing  the  three-quarter  ownership  of 
Longwood  Properties,  Incorporated,  a  company  whose 
chief  asset  was  the  150-acre  Severance  property,  which 
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includes  both  the  Severance  Center  and  the  adjacent 
hnid  owned  by  C.II.A.  Corporation.  .  .  . 

»  4f         * 

62.  On  November  2,  1955,  llie  Cleveland  Presn  an- 
nounced : 

"Ninety  acres  of  park  and  office  ])uilding  sur- 
I'ounding  a  60-acre  island  of  quality  stores  are  in- 
cluded in  a  unique  pi-eliniinary  plan  for  the  Sev- 
ei'ance  Millikin  estate,  Longwood.  in  Cleveland 
Heights,  it  was  revealed  today. 


"The  land-use  plan  was  developed  after  10 
months  of  stud.y.  Tlie  proposal  will  be  referred  to 
Cleveland  Heights  (•(unicilinen  as  a  conmiittee  of 
the  whole  at  next  ^Monday's  meeting." 

*     *     * 

65.  On  or  about  November  29,  1955,  Eden  and  Asso- 
(dates,  public  relations  counsel  for  Severance,  prepared 
a  news  release  which  stated  in  part: 

"The  character  and  scope  of  office  buildings, 
campus-type  research  laboratories  and  commcridal 
establislmients  being  planned  for  the  151-acre 
wooded  Severance  Millikin  Estate  at  Mayfield  and 
Taylor  Roads,  were  disclosed  today  as  executives 
of  Long^vood  Properties  Incorporated  pi'epared  to 
discuss  their  preliminary  land-use  plans  with  mem- 
bers of  the  Cleveland  Heights  City  Council. 


"In  sulnnitting  the  preliminaiy  land-use  map  in 
compliance  with  the  city  ordinance  adopted  last 
December,  which  released  the  land  for  other  than 
residential  development,  Beatty  disclosed  that  the 
Austin  organization, . . .  has  been  woi'kiug  for  many 
months  with  several  of  the  country's  leading  au- 
thorities on  traffic,  economics,  consumer  attitudes 
and  merchandising.  These  consultants  have  in- 
cluded : 
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"Larry  Sniitli  &  Co.  of  New  York,  Washington, 
D.C.  and  Seattle,  real  estate  economists.  Consul- 
tants to  Hudson's,  Macy's,  Eaton's  of  Canada  and 
for  important  commercial  developments  coast-to- 
coast." 

*     *     * 

147.  On  May  29, 1958,  the  Directors  of  Austin  adopted 
the  following  resolution : 

"Resolved,  That  considering  our  lack  of  special- 
ized jiersonnel  for  leasing  and  continiied  promotion 
and  management  of  a  Shopping  Center  Develop- 
ment at  Long'wood,  as  well  as  the  possible  invest- 
ment rc(iuired  and  estimated  profit  residts,  it  is  not 
considered  a  desirable  project  for  The  Austin  Com- 
pany, and  Severance  A.  Millikin  shall  be  so  notified 
in  accordance  with  Agreement  of  April  13,  1955." 

Accordingly,  Austin  decided  to  sell  and  asked  Smith  to 
help  in  obtaining  a  buyer  for  Austin's  interest. 


152.  In  the  smmner  of  1958  Smith  prepared  materials 
for  Austin  to  present  to  prospective  purchasers  of  the 
property  and  talked  to  several  investors  on  behalf  of 
Austin. 

*     *     * 

156.  On  July  25,  1958,  Mr.  O'Neill,  on  behalf  of  the 
Wiuslow  sisters,  wrote  a  letter  to  Hilltop  Realty  outlin- 
ing a  proposal  as  follows : 

"Referring  to  your  letter  of  May  24,  1958,  and 
our  several  previous  discussions,  and  subject  to  the 
approval  of  my  clients,  herein  provided  for,  I  am 
outlining  herein  the  terms  and  conditions  on  which 
I  think  they  would  be  willing  to  arrange  for  your 
proposed  attempt  to  find  a  purchaser  for  the  de- 
velopment of  the  south  part  of  the  so-called  Nut- 
wood property  as  a  regional  retail  center,  similar 
to  the  Northland  Center  or  Eastland  Center  in 
Detroit. 
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"The  owners  would  not  be  willing  to  gi-ant  to  you 

any  authority  to  liiiid  thoni  ])v  any  contracts  for  sale 
or  development  of  the  property  or  to  fix  the  price  or 
terms  of  sale  or  lease,  and  would  be  unwilling  to  be 
committed  to  any  ])iece-m('al  sale  of  ])arts  of  the 
property,  being  interested  only  in  an  overall  devel- 
opment and  sale. 

"There  would  of  course  have  to  be  excluded  from 
the  i)ro]ierty  subject  to  the  pro])osed  ari-angement 
any  property  sold  to  the  State  of  Ohio,  or  other  au- 
thority, for  freeway  purposes  or  appropriated 
therefore  and  any  compensation  allowed  for  dam- 
age to  the  residue  involved  in  any  such  f  reewa,y  de- 
velopment. The  terms  of  compensation  outlined  in 
your  letter  of  May  24, 1958  seem  to  be  fair  and  rea- 
sonable but  no  option  or  interest  in  the  property 
itself  is  to  be  acquired  by  your  company  and  the 
owners  will  have  to  determine  whether  any  pro- 
posed sale  is  acceptable.  In  other  words,  we  would 
wish  to  have  it  clear  that  you  did  not  have  author- 
ity, for  example  to  commit  the  owners  to  a  sale  at 
$.350,000.00  (on  which  your  compensation  would  be 
$10,000.00)  leaving  the  purchaser  at  such  sale  to 
realize  any  value  in  excess  of  $350,000.00  even 
though  such  higher  price  appeared  at  the  time  to  be 
reasonable  for  the  property.  If  such  sale  were  avail- 
able to  the  owners  with  a  i-eady,  able  and  willing 
buyer,  you  would,  of  course,  he  entitled  to  the  pre- 
scribed compensation  on  the  price  offered  and  the 
owners  would  be  entitled  to  the  data  you  had  accu- 
nmlated  and  would  be  free  to  terminate  the  agency, 
unless  they  wished  to  renew  your  authorization  on 
new  terms. 

"In  summary,  the  owners  are  not  willing  to  turn 
over  to  you  the  control  of  the  sale  or  development 
of  the  property  or  any  proprietary  interest  in  the 
property,  but  I  am  proposing  that  they  give  to  yon 
an  exclusive  authorization  for  a  period  of  six  (6) 
months  from  the  date  their  written  approval  of 
this  proposal  to  undertake  at  your  owni  expense 
to  find  a  buyer  foi-  the  property  for  a  regional  re- 
tail center,  you  to  devote  your  efforts  and  funds  to 
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the  undertakings  as  outlined  in  paragraph  (1)  of 
the  terms  and  conditions  in  your  letter  of  May  24, 
1958  to  me,  suljject  to  the  condition  that  no  appli- 
cation for  zoning  changes  may  he  made  without  the 
express  approval  of  the  owners  and  you  are  to  be 
entitled  to  compensation  as  outlined  in  paragraph 
(3)  of  the  terms  and  conditions  of  your  letter  of 
May  24,  1958.  Said  paragraphs  (1)  and  (3)  read 
as  follows : 

"  '(1)  Hilltop  Realty,  Inc.,  together  with  any 
assistance  offered  it  by  the  owaiers  or  their  repre- 
sentatives, will  expend  its  time,  energy  and  fi- 
nances, through  its  officers,  employees  and  such 
hired  experts  as  may  be  necessary,  (a)  to  further 
exiDlore  the  potential  use  of  the  property,  (b)  to 
seek  interested  persons,  firms  or  corporations  who 
will  develop  and  improve  the  premises  or  finance 
same,  whereby  commercial  or  industrial  buildings 
ma3'  be  erected  and  occupants  obtained,  and  (c)  to 
seek  such  zoning  changes  as  may  be  required  and 
thus  accrue  to  the  owners  the  best  return  on  their 
interests. 

"  '(3)  Should  Hilltop  Realty,  Inc.  be  successful 
in  its  efforts  to  develop  and  improve  the  property 
and/or  procure  a  purchaser  or  lessee,  it  is  our  pro- 
posal that  we  share  in  the  resulting  increased  valu- 
ation according  to  the  following  schedule : 

Selling  Price  Hilltop's  Share 

(Land  exclusive  of  freeway) 

S250,000  or  less  None 

$250,000  to  $350,000  lO^r  of  excess  over  $250,000 

$350,000  to  $450,000  $10,000  plus  I5[i  of  excess 

Over  $450,000  over  $350,000 

$25,000  plus  25%  of  excess 
over  $450,000 

(Iniund  Lca.^c — 5'/c  of  the  value  of  the  net  anmial 
rental  capitalized  at  5% 

Bidldiitfj  Lease — The  then  current  rate  of  commis- 
sion as  recommended  by  the 
Cleveland  Real  Estate  Board.'  " 

"You  mention  that  the  Nutwood  property  con- 
sists of  approximately  170  acres.  I  think  this  is 
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about  right  but  that  acreage  inchides  all  of  the  Nut- 
wood Farm  not  sold  to  the  College  of  Telshe.  A  very 
substantial  part  of  that  170  acres  is  likely  to  be 
involved  in  purchase  or  appropriation  for  the  so- 
called  Euclid  spur  or  freeway  development  and 
some  area  not  to  be  taken  for  the  freeway  develop- 
ment would  lie  north  and  east  of  the  proposed 
Euclid  spur.  T  think  that  the  area  south  of  the 
proposed  Euclid  spur  would  be  ai)proxi]nately  130 
acres  of  which  about  99  acres  are  in  Willoughby 
Hills  and  the  balance  in  Wickliffe. 

"You  shoidd  have  in  mind  that  we  have  not  been 
willing  to  consider  a  price  of  less  than  $2500  per 
acre  for  the  whole  area  south  of  the  proposed  Eu- 
clid spur. 

"In  working  out  any  program,  3'ou  would  be 
authorized  to  consult  with  me  as  the  representative 
of  the  o^\^lers,  unless  and  until  they  made  other 
arrangements.  This  should  avoid  the  delay  of  com- 
munication with  them  except  in  any  situation  in 
which  it  appeai-ed  to  me  to  be  necessary  to  get 
special  authorization  from  them. 

"I  miderstand  that  you  have  reason  to  believe 
that  either  Sears,  Roebuck  &  Company  or  the  Wm. 
Taylor  Son  &  Company  might  be  interested  in  a 
proposed  development,  such  as  you  have  in  mind, 
and,  assuming  the  approval  by  the  o^^^lers  of  the 
program  outlined  in  this  letter,  I  think  you  woidd 
be  reasonably  safe  in  sounding  them  out  in  a  pre- 
liminaiy  way  pending  receipt  of  formal  approval 
from  the  o\\aiers,  provision  for  which  you  ^^^ll  note 
I  have  appended  to  copies  of  this  letter. 

"Except  as  modified  herein,  the  terms  of  your 
proposal  of  May  24, 1958,  to  me  are  adopted.  If  the 
foregoing  is  agreeable  to  you,  will  you  kindly  note 
your  approval  on  both  accompanying  copies  of  this 
letter  and  retui'n  them  to  me." 

The  proposal  was  approved  and  agreed  to  by  ITillto]) 
Realty  and  by  the  Winslow  sisters,  additional  plaintiffs 
herein,  on  July  29,  1958. 
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171.  On  Dcceniber  15,  1958,  Treiger  wrote  Prank 
Orrico  [a  Smith  partner] : 

*     *     * 

"The  Austin  Company  woi;ld  also  be  willing  to 
sell  the  entire  project,  inchiding  the  fringe  area 
identified  on  the  map  opposite  page  3. 

"At  one  time  yon  spoke  about  the  iJossibility  of 
being  interested  in  it.  Larry  has  too.  I  have  not 
discussed  this  for  a  long  time  with  Larry.  I  am 
sending  this  material  to  you  for  your  review,  and 
perhaps  you  might  want  to  talk  about  it  on  your 
next  trip  east." 


177.  Commencing  in  January  1959,  Smith  carried  on 
discussions  with  Lambert  &  Company,  now  a  Connecti- 
cut investment  firm,  which  then  had  its  offices  at  2  Wall 
Street,  New  York,  New  York,  concerning  the  possibility 
of  particii^ating  in  the  purchase  of  or  assisting  in  fijian- 
cing  Smith's  purchase  of  Severance. 


179.  On  February  10, 1959,  Austin  paid  to  Severance 
A.  Millikin  $750,000  for  stock  in  Longwood  Properties, 
Inc.,  representing  the  final  one-quarter  ownershijj  of 
the  company  whose  chief  asset  was  the  150-acre  Sever- 
ance property. 

*     *     * 

182.  On  Sunday,  February  22,  1959,  the  Cleveland 
Plain  Dealer  carried  a  news  story  which  read  in  part 
as  follows : 

•'The  Higbee  Co.  yesterday  announced  plans  for 
its  first  branch  store. 

"It  will  be  located  on  the  151-acre  Severance 
estate  on  the  southeast  corner  of  Mayfield  and  Tay- 
lor Roads,  Cleveland  Heights. 
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"Higbee's  will  be  the  second  major  department 
store  with  a  branch  at  this  location.  The  Halle  Bros. 
Co.  has  been  planning  a  branch  there  since  1957. 

"John  P.  Mnrphy,  Higbee  president,  made  the 
announcement.  He  said  he  hoped  this  store  would 
be  ready  for  business  by  the  fall  of  1960. 

*'  'Our  company  has  been  giving  thought  to  the 
establishment  of  a  branch  store  in  Cleveland  for 
some  time,'  Murphy  said,  'and  we  have  come  to 
the  conclusion  that  the  outstanding  location  and 
opportunity  for  us  would  be  to  join  with  the  Halle 
Bros.  Co.  and  other  stores  in  establishing  a  subur- 
ban store  on  the  Severance  estate.' 

"Toward  this  end,  Higbee's  is  negotiating  a  con- 
tract with  the  Austin  Co.,  builders. 

"L.  Paul  Gilmore,  vice  president-treasurer  of  the 
Austin  Co.,  said  the  decisions  of  Halle's  and  Hig- 
bee's had  paved  the  way  for  full  i^lanning  and 
leasing  of  the  area.  .  .  . 

"Walter  M.  Halle,  president  of  Halle's,  wel- 
comed the  Higbee  branch,  saying  the  shopping 
center  could  duplicate  downtown  shopping  facili- 
ties." 

183.  On  Monday,  February  23,  1959,  Crunie  of  Hill- 
top wrote  Charles  S.  Knight,  site  i)lanning  consultant 
retained  by  Hilltop  for  Nutwood : 

"This  will  confirm  our  authorization  for  vou  to 
contact  Ml'.  Prank  Thomas.  AVickliffe  City^^ngi- 
neer  concerning  available  utilities  for  the  develop- 
ment of  the  Nutwood  property. 

"Attached  is  the  material  from  our  files  that  Mr. 
Petti  thought  might  be  of  interest  to  you.  In  view 
of  developments  over  the  week-end,  it  is  probable 
that  we  might  have  to  give  more  consideration  to 
the  niultii)le  use  of  this  property  with  less  area  of 
retail  development. 

"We  hope  to  be  able  to  ari-ange  a  meeting  with 
Mr.  Wilbert  O'Neill,  attorney  for  the  owners  of 
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Nutwood,  on  Tiu'sday  aftenioon  or  Wednesday  of 
next  week.  AVe  will  let  you  know  later  of  the  definite 
time,  and  if  it  will  be  convenient  for  you  we  would 
like  very  nmch  to  have  you  present." 

184.  On  Februai-y  24, 1959,  Treiger  prepared  a  mem- 
orandum stating : 

"Paul  Gillmore  called  to  tell  me  that  the  aii- 
uoiuicement  had  been  made  in  the  newspaper  on 
Sunday  that  both  stores  were  going  into  Longwood 
so  that  the  deal  is  "official"  (although  leases  have 
not  been  signed  with  either  store). 

"Paul  said  that  they  were  working  their  heads 
off  developing  the  new  architectural  concepts,  but 
in  the  meantime,  the  Austin  Company  is  jDroddiug 
him  to  get  busy  on  undertaking  the  negotiations  for 
the  sale  of  the  property.  He  therefore  said  that  he 
would  appreciate  an  expression  of  our  attitude  and 
opinion  as  to  whether  we  were  going  to  be  inter- 
ested in  negotiating  for  it,  within  the  next  couple 
of  weeks  so  that  we  could  get  started  on  conducting 
a  negotiation  with  somebody  else  if  we  were  not 
going  to  be  interested  ourselves  and  he  felt  that  it 
was  important  to  advise  his  board  of  directors 
accordingly  very  shortly. ' ' 


192.  On  April  30, 1959,  Treiger  wrote  a  memorandum 

!  to  Larry  Smith  stating  that  Beatty  of  Austin  had  asked 

i  him  to  emphasize  Gilmore's  request  that  Smith  be  in 

a  position  to  advise  them  on  Smith's  intent  as  soon  as 

j  possible — "purchase  or  work  for  a  sale  in  their  inter- 

'  ests." 

*     *     * 

I  203.  In  Jmie  1959,  Mr.  O'Neill  Avrote  a  memorandum 
of  a  conversation  with  Mr.  John  P.  Murphy,  Higbee's 
president,  as  follows : 

"Talked  today  with  Mr.  Murphy  of  the  Higbee 
Company.  He  told  me  that  they  were  set  to  go  to 
the  Severance  Millikin  location  and  that  their  store 
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was  to  be  the  primary  store  and  Halle's  the  secon- 
dary store — this  being  at  the  insistence  not  only  of 
the  Higbee  Company  bnt  of  the  people  who  are 
jDromoting  the  development, 

"While  Mr.  Mnrphy  avoided  comment  on  Halle 
management,  he  did  not  challenge  my  statement 
that  lialle's  was  spread  too  thin  with  the  sample 
order  store  at  Shaker  Square,  another  one  at  Cedar- 
Warrensville  Center  and  now  one  proposed  on  the 
Millikin  property.  He  also  recognized  that  an  aw- 
ful lot  of  market  in  the  Mayfield-Taylor  Road  lo- 
cation is  being  su])plied  by  stores  at  other  corners 
all  along  Mayheld  Koad  from  the  Chagrin  River  in. 

"He  also  indicated  some  doubt  as  to  whether  the 
Taylor  Road  location  was  far  enough  out  from 
Cleveland  or  Shaker  Square  and  agreed  that  our 
location  16  miles  from  the  Square  is  a  good  one.  He 
indicated  that  great  reliance  was  placed  on  the 
Larry  Smith  rej^ort  and  that  the  report  by  another 
survey  organization  (MeyerC?))  did  not  favor  the 
Millikin  location  so  much  but  that  both  recognized 
that  the  bulk  of  the  plush  trade  on  which  such 
stores  rely  was  from  the  Kirtland  Hills,  Pepper 
Pike,  Chagrin  Falls  residential  areas.  I  did  not 
argue  with  him  that  no  store  could  live  on  the  plush 
trade  in  these  days  when  the  buying  power  is  from 
widely  distributed  areas  and  that  other  stores  along 
Mayfield  and  elsewhere  in  the  vicinity  of  Taylor 
and  Mayfield  are  already  taking  up  a  lot  of  this 
trade. 

"I  told  Petti  today  that  if  he  is  planning  to  make 
a  market  survey  he  ought  to  have  Knight  check 
with  Smith  and  Meyers,  i)articulai-ly  the  latter,  be- 
cause their  report  undoubtedly  makes  an  argmnent 
favorable  to  our  location  as  against  the  Millikin 
location. 

"Petti  indicated  that  he  also  had  learned  that 
the  promoters  of  the  Millikin  location  required  that 
the  Higbee  and  not  Halle's  be  the  first  store  and 
that  Strawbridge  had  so  stated.  I  suggested  that 
Sterling-Lindner-Davis  might  fit  in  better  with 
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Higbee  at  the  Millikiii  location  but  Murphy  said 
that  had  been  considered  and  rejected,  as  it  was 
thought  that  area  required  two  of  the  highest  grade 
stores.  Murphy  tokl  me  that  it  was  the  Austin  Com- 
jjany  which  insisted  on  Higbee,  not  Halle's  being 
the  fii'st  store. 

"Murphy  stressed  the  fact  that  the  Smith  report 
indicated  that  the  area  inmiediately  surrounding 
the  Millikin  location  was  densely  built  up  high- 
grade  residential  area  from  which  they  might  ex- 
pect great  support. 


205.  On  July  2,  1959,  a  further  agreement  was  en- 
tered into  between  plaintitfs  Mrs.  Ashcraft  and  Mrs. 
Powell  and  Hilltop,  which  provided  in  part  as  follows: 

"B.  In  addition  to  its  efforts  to  promote,  develop 
and  find  a  buyer  for  Nutwood  Farms,  Hilltop 
Eealty,  Inc.  will  seek  to  accomplish,  at  its  own 
expense,  certain  specific  objectives  as  follows. 

1.  i?rtJ»j>.s-  east  of  Bishop  Road  connecting  with 
the  Euclid  Spur  at  Bishop  Road  and  leading 
to  and  from  the  east.  One  of  the  following: 

a.  Commitments  from  the  State  Highway 
Department  for  the  construction  of  the 
ramps. 

b.  Appropriation  by  the  State  of  Ohio  or 
other  political  subdivision  of  specific  land 
sufficient  to  accommodate  the  future  con- 
struction of  the  ramps. 

('.  Private  control  of  specific  land  sufficient 
to  acconunodate  the  future  construction  of 
the  ramps. 

2.  A  market  analysis  of  the  Nutwood  Trading 
Area  by  a  nationally  recognized  market 
analyst. 

3.  A  detailed  engineering  study  covering  water, 
sanitary  sewer,  and  storm  drainage  relative 
to  the  Nutwood  develoijment  and  inch;ding 
consultation  with  such  of  the  following  as 
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iiiav  be  necessary:  City  of  Cleveland  Water 
I)('i)artnicnt,  City  of  Euclid,  Citv  of  Wick- 
lifEe,  Village  of  AVilloughby  Hills,  Lake 
County,  Cuyahoga  County  and  Ohio  State 
Highway  Department. 

^.Commitments  from  the  City  of  "Wickliffe 
and  the  Village  of  Willoughby  Hills  to  lend 
their  cooperative  efforts  in  any  way  which 
may  be  required  for,  or  which  may  facilitate, 
the  development  of  the  Nutwood  property. 

5.  Letter (s)  of  interest  from  a  major  tenant 
for  the  jDroposed  retail  development,  or  a 
major  occupant  of  the  property,  or  three 
secondary  tenants  (such  as  variety  store, 
supermarket  or  junior  department  store) 
for  a  retail  development. 

"C.  If  prior  to  December  31, 1959  two  of  the  objec- 
tives outlined  in  pai-agrai)h  B  above  shall  have 
been  accomplished,  then,  this  agreement  shall 
be  extended  until  December  31,  1960, 

"D.  Price:  $3500.00  per  acre  ($595,000.00)  or  any 
price  or  exchange  to  which  the  seller  may  con- 
sent. It  is  recognized  that  as  work  proceeds  a 
modification  in  the  list  price  may  be  justified 
and  advisable. ' ' 

Under  this  agreement  the  commission  was  stipulated 
to  be: 

"Fifty  percent  (50%)  of  the  gross  sales  price  in 
excess  of  $500,000.00." 

206.  In  Jul}',  1959  Smith  re-evaluated  the  shopping 
center  potential  of  the  Severance  property.  This  analy- 
sis substantiated  the  conclusions  of  earlier  studies  made 
by  Smith.  Field  work  for  this  re-analysis  was  done  in 

July,  1959 

*     *     * 

218.  As  of  July  31,  1959,  the  retainer  relationshij) 
between  Smith  and  Austin  was  terminated.  Austin  and 
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Smith  were  then  engaged  in  active  negotiations  for  the 
sale  of  Severance  to  Smith.  Austin  advised  Smith  that 
if  Smith  did  not  become  the  purchaser  of  Severance  it 
would  be  compensated  for  its  services  after  July  31, 
1959.  Austin  made  its  final  joayment  to  Smith  in  July 

1959. 

*     #     * 

221.  Mr.  Petti  wrote  to  Mr.  O'Neill  on  August  3, 
1959,  that  he  understood  that  The  Higbee  Company 
"has  already  or  is  very  close  to  signing  a  lease  at  Long- 
wood  [Severance].  Hilltop  read  in  the  press  during  the 
summer  of  1959  that  the  Halle  Bros.  Company  and  The 
Higbee  Company  were  committed  to  go  into  Severance 

Center. 

*     *     * 

229.  On  September  14,  1959,  Hilltop  wrote  Larry 
Smith  &  Co.  and  two  other  market  analysts  asking  for 
quotations  on  market  studies  of  Nutwood  for  regional 
retail  and  commercial  purposes.  These  letters  read  as 
follows : 

"We  are  the  representatives  of  the  owners  of  a 
130  acre  parcel  of  relatively  level,  vacant  land  lying 
contiguous  to  the  proposed  Euclid  Spur  which  con- 
nects Ohio  State  Route  #1  with  the  Lakeland  Free- 
way. Both  of  these  highwa,vs  are  part  of  the  new 
Freeway  program  of  Greater  Cleveland.  The  site 
adjoins  the  Cuyahoga-Lake  County  line  in  the  heart 
of  North-eastern  Gfreater  Cleveland  and  is  about 
15  miles  from  do\^^-town  Cleveland. 

"It  is  our  belief  that  this  location  has  an  excel- 
lent potential  for  the  development  for  a  regional 
retail  and  conmiercial  complex.  We  would  be  inter- 
ested in  your  recommendations  as  to  the  type  of 
market  analysis  which  would  best  serve  our  pur- 
pose aiid  would  be  pleased  to  receive  a  quotation 
on  your  fee  for  such  a  study." 

230.  Minutes  of  Austin's  Board  of  Directors  of  a 
meeting  on  September  23,  1959,  read  in  part : 
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a- 


'He  (Gilmore)  stated  that  continued  efforts 
have  been  made  since  December  and  it  now  a])- 
peared  that  Larry  Smith,  acting  on  behalf  of  him- 
self and  other  investors  was  prepared  to  enter  into 
an  agreement  with  Austin  for  acquisition  of  Sev- 
erance Estate  Incorporated." 

231.  On  September  24,  1959,  Kay  Treiger  wrote  an 
inter-office  memorandum  to  defendant  Ake  Orndahl, 
who  was  then  manager  of  Smith's  New'  York  office,  con- 
cerning Treiger 's  receipt  of  Hilltop's  letter  of  Septem- 
ber 14, 1959  and  reporting  his  subsequent  telephone  call 
to  Petti  of  Hilltop : 

"I've  had  a  long  ttilk  with  Mr.  Petti.  The  prop- 
erty is  in  what  we  consider  the  secondary  area  of 
Longwood's  trade  area.  (You'll  note  in  the  letter 
that  the  property  is  one  the  boundary  of  Lake  and 
Cuyahoga  Counties.) 

"I  do  not  think  that  we  will  fuid  potential  for 
regional  center  development  at  this  property,  in 
spite  of  what  appears  to  be  regional  access — or  at 
least  future  regional  access  after  the  freeways  are 
completed.  I  also  think  that  whatever  center  is  de- 
veloped there  would  have  ver}'  little  impact  toward 
the  west  because  of  the  May  Company  development 
and  because  of  Longwood.  On  the  other  hand,  the 
May  Company  branch  stores  license  plate  distribu- 
tion indicated  little  penetration  out  this  far  (I 
don't  know  whether  that's  because  of  insufficient 
drawing  power  or  insufficient  population  existing 
there). 

"I  told  Petti  that  we  are  working  on  the  Long- 
wood  property  and  felt  that  there  might  be  some 
conflict  in  oiu'  o-^ni  ])osition.  He  said  that  he  did 
not  think  that  there  would  be  because  he  did  not 
thiidv  that  his  property  would  })ull  very  far  from 
the  west.  He  said  that  he  might  pull  20  miles  from 
the  east,  but  if  it  went  two  miles  to  the  west,  he'd 
be  lucky. 
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"The  guy  seems  very  intelligent  and  accepted 
the  fact  that  the  property  may  not  be  any  good  at 
all  for  a  shopping  center  and  possibly  was  better 
for  industrial.  There  is  a  very  heavy  industrial 
concentration  in  this  general  area,  I  understand 
although  I'm  not  sure  about  this.  He  is  not  aware, 
of  course,  of  our  possible  ownership  position  there, 
but  accepted  our  reputation  and  the  fact  that  he 
could  expect  an  objective  study  from  us,  almost 
regardless  of  the  fact  that  we  were  working  for  the 
Severance  estate. 

' '  I  am  not  sure  I  know  how^  to  handle  this,  in  view 
of  our  possible  investment  jDosition,  and  since  this 
is  yom-  realm,  I'd  like  to  get  your  opinion  on  it." 

232.  On  September  30, 1959,  Treiger  wrote  Hilltop  a 
letter  proposal  to  make  a  "Shopping  Center  Analysis" 
of  Nutwood  for  $4,500.  In  this  letter,  Treiger  stated : 

"Our  study  will  involve  an  analysis  of  the  fol- 
lowing factors : 

"a.  A  delineation  of  the  trade  area  which  would  be 
served  by  the  shopping  center  at  the  subject 
site  and  a  determination  of  its  various  zones 
of  influence. 

"b.  Population  of  the  trade  area  with  an  indica- 
tion as  to  growth  possibilities. 

"c.  Consideration  of  the  traffic  situation  existing 
by  reason  of  the  proposed  uses,  transportation 
situation,  including  possibilities  of  pedestrian 
traffic,  public  transportation  and  the  arterial 
pattern  which  wall  serve  the  site  and  the  trade 
area  residents. 

"d.  Income  and  purchasing  power  of  the  trade 
area  popidation  and  the  cletermination  of  tlie 
relationship  of  that  purchasing  power  to  the 
proposed  development. 

e.  An  estimate  of  existing  sales  potential  and 
probable  future  competition,  considering  pres- 
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ent  retail  facilities  and  the  future  conununity 
needs  for  such  facilities. 

*'f.   An  estimate  of  sales  potential  available  to  the 
new  retail  facilities  within  the  trade  area." 

Treiger  also  stated : 

"Our  report  is  basically  an  owner's  report,  to 
guide  the  o^^^ler  in  his  planning  of  the  development 
of  his  property. 

*     »     * 

"Our  fee  for  undertaking  the  site  analysis  under 
the  altei-native  discussed  above  w^ould  amount  to 
$4,500  and  would  i-equire  90  days  for  ermipletinn. 
It  is  possible  that  the  time  period  might  be  short- 
ened and  we  would  attempt  to  complete  our  work 
within  a  shorter  period." 

233.  On  September  30,  1959,  Treiger  wrote  a  memor- 
andum as  follows : 

"After  speaking  to  Ake  [Orndalil]  on  the  29th. 
I  agi-eed  that  we  ought  to  try  and  liandle  this  in- 
quiry. I  spoke  to  Mr.  Petti  and  told  him  that  as 
long  as  he  recognized  the  fact  that  we  have  been 
acting  on  the  Severance  Estate  for  some  three 
3'cars,  we  believed  that  we  could  act  for  him.  He 
said  that  that  would  be  fine  and  that  he  was  pl<>asod 
that  we  had  taken  the  four  days  to  think  about  the 
ethical  conflicts  of  interest  problem  (I  first  talked 
to  him  and  related  the  fact  that  w^e  were  working 
on  the  Severance  Estate,  Monday,  the  28th)  and  he 
was  satisfied  with  our  position  and  asked  that  we 
submit  a  specific  ])roposal.  This  is  being  done  in  a 
separate  letter  under  today's  date." 

At  the  time  of  the  taking  of  his  deposition,  Orndahl  did 
nnt  remember  participating  in  any  such  conversation. 

234.  On  October  5,  1959,  Treiger  wrote  a  memorau- 
d^im,  re :  Hilltop  Realty,  as  follows : 

"I  called  Mr.  Petti  to  find  out  the  status  of  our 
proposal  letter,  toward  the  end  of  the  previous 
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week.  He  asked  if  it  would  be  possible  for  me  to 
come  out  there  for  a  personal  meeting  before  going 
any  further  with  the  transaction.  We  therefore 
agreed  that  I  would  be  out  there  for  a  meeting  in 
Cleveland  on  the  8th  of  October." 

235.  On  October  8,  1959,  Treiger  went  to  Cleveland 
for  a  conference  with  Hilltop.  He  prepared  a  memor- 
andum concerning  this  conference  as  follows : 

"I  spent  three  or  four  hours  with  Mr.  Petti,  an 
associate  of  his,  and  a  Mr.  O'Neil,  who  is  an  attor- 
ney representing  the  family  who  owns  the  prop- 
erty. Petti 's  real  estate  company  is  a  relatively 
small  one,  primarily  involved  in  residential  jjrop- 
erty,  I  understand,  but  their  office  is  in  a  very  small 
shopping  center  which  includes  two  or  three  stores, 
on  ]\Iayfield  Boidevard  about  four  miles  due  east 
of  the  Longwood  property.  The  property  that  they 
are  considering,  called  "Nutwood  Farm,"  is  on  the 
county  line,  in  a  pretty  strategic  location,  I  would 
say,  after  the  development  of  the  highway  program 
which  is  now  contemplated.  We  spent  two  or  three 
hoTU's  driving  around  the  property,  the  trade  area, 
and  discussing  the  report  ancl  the  type  of  analysis 
that  we  would  undertake.  The  area  is  experiencing 
rapid  residential  and  industrial  development. 

"What  we  already  know  about  the  area,  there's 
not  too  much  new  to  add  to  this  file  memorandmn, 
except  to  say  that  I  think  that  the  chances  of  us 
landing  this  job  are  probably  60-40." 

*     *     * 

237.  On  October  9, 1959,  Mr.  O'Neill  wrote  a  memor- 
andum of  the  meeting  of  October  8  with  Petti,  Crume 
and  Treiger  as  follows: 

"I  met  yesterday  with  Messrs.  Petti,  Crume  and 
Ray  L.  Treiger,  who  represents  Larry  Smith  & 
Co.,  real  estate  consultants  of  Washington,  D.C. 
The  meeting  had  been  arranged  by  Mr.  Petti  with 
Mr.  Treiger  to  discuss  a  proposal  by  Larry  Smith 
&  Co.  for  a  survey  to  determine  the  availability  of 
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Nutwood  as  a  site  for  a  regional  shopping  center 
developments. 

"Petti  showed  me  proposals  he  had  received 
from  two  other  such  consultants  but  the  Smith 
proposal  seemed  most  interesting,  notwithstanding 
the  fact  that  Smith  &  Co.  had  acted  as  consxdtants 
on  whose  advice  at  least  partly  the  decision  had 
been  made  by  Higbee's  and  Halle's  to  go  into  the 
Longwood  development  at  Maytii'ld  and  Taylor 
Roads.  Treiger  told  us  that  his  company  had  be- 
come advisers  on  this  Longwood  project  for  the 
Austin  Company  and  Severance  Millikin,  after  the 
Longwood  area  had  been  zoned  for  retail  develop- 
ment but  with  an  exclusion  of  any  super-market. 
The  area  of  course  has  since  been  re-zoned  to  permit 
a  supermarket  development,  and  after  extensive 
litigation  it  was  considei'cd  tliat  it  was  legally  pos- 
sible now  to  go  ahead  with  the  Long^vood  develop- 
ment project.  Treiger  emphasized  the  possible  con- 
flict of  interest  between  his  firm's  loyalty  to  Austin 
and  Severance  and  any  reconmiedations  he  might 
make  to  the  promoters  of  the  Nutwood  project.  I 
called  Petti's  attention  to  the  fact  that  this  loyalty 
to  Austin  and  Severance  might  reasonably  be  ex- 
pected to  prevent  Smith  &  Co.  from  making  any 
recommendations  or  using  other  influence  to  induce 
Higbee,  Halle  or  an}'  other  prospective  tenant  to 
go  into  a  Nutwood  development  if  that  would  inter- 
fere with  their  connnitments  to  the  Longwood  pro- 
ject, but  it  was  considered  worth  while  to  get 
Smith's  survey  and  reconmiendations,  having  in 
mind  that  his  work  on  the  Long\v()0(l  ])roject  had 
given  him  a  gi'eat  deal  of  background  information, 
w^hich  would  be  useful  on  other  phases  of  the  pro- 
ject besides  the  matter  of  department  store  tenan- 
cies. 


"Mr.  Petti  told  me  that  he  had  an  appointment 
at  Youngstown  on  Monday  with  the  site  engineer 
for  the  Bardolo  organization  to  discuss  the  possi- 
bility of  a  Nutwood  development.  He  indicated 
that  Bardolo  told  him  he  would  rather  have  his  own 
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site  engineers  report  on  the  possibilities  than  any 
of  the  location  experts  with  whom  we  had  had  com- 
nuuiieations.  Petti  told  mo  that  he  would  not  decide 
whether  to  employ  Smith  until  after  he  had  had  his 
meeting  with  Bardolo  representatives.  He  showed 
me  a  U.S.  Shopping  Center  Directory  which  indi- 
cated that  Bardolo  had  enormous  activities  in  the 
Youngstown- Akron  and  other  areas  throughout 
Ohio  and  it  appeared  from  the  directory  that  Bar- 
dolo is  the  principal  in  all  of  these  activities.  Petti 
said  that  Bardolo  indicated  to  him  that  he  was  ne- 
gotiating sales  of  some  of  the  developments  which 
would  provide  him  with  ample  funds  to  go  ahead 
with  the  Nutwood  development  if  it  seemed  advis- 
able. 


240.  On  the  same  date,  October  19,  1959,  Treiger 
wrote  a  memorandum  concerning  Petti : 

"Mr.  Petti  told  me  that  his  associates  and  the 
attorney,  Mr.  O  'Neill,  decided  to  go  ahead  with  our 
survey.  However,  following  that  decision,  'one  of 
the  biggest  national  developers'  (unidentified)  ap- 
proached the  owoiers  of  the  property  with  the  idea 
of  taking  it  over  and  developing  it.  On  that  basis, 
the  owners  did  not  want  to  go  ahead  with  the  ex- 
penditure for  the  market  analysis  which  would  only 
be  of  value  to  them  if  they  themselves  developed 
the  property.  This  'national  developer'  has  been 
given  mitil  November  10th  for  a  firm  proiaosal.  I 
told  Mr.  Petti  that  I  felt  that  that  made  sense  from 
their  standpoint,  and  that  we  would  be  waiting,  in 
the  meantime,  to  hear  from  them  if  they  decide  to 
go  ahead  with  our  work.  Consequently,  there's 
nothing  for  us  to  do,  except  check  this  out  on  about 
the  15th  of  November,  1959." 
*     *     * 

246.  On  November  16,  1959,  Treiger  wrote  to  Petti 
as  follows: 

"I  have  a  note  on  my  calendar  to  write  to  you 
about  now  to  find  out  if  the  discussions  were  still 
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progressing  l)etweeii  the  o^viiers  of  the  farm  and 
tlu'  ]irospective  devoloper,  who  you  told  mo  about 
when  we  last  chatted  on  the  teleiahoue." 

*     *     # 

250.  On  November  20,  1959,  Larry  Smith  wi-ote 
Frank  Orrico  a  memorandum  in  [partial]  text  as 
follows : 

"I  assimie  that  your  iiles  on  this  should  be  rea- 
sonably complete,  but  I  am  asking  the  girls  to  check 
up  today  with  Doi-is  by  phone  to  find  out  whether 
copies  of  the  significant  letters  and  memoranda 
are  available.  The  situation,  as  I  understand  it  his- 
torically and  at  the  minute,  is  covered  in  this  let- 
ter. I  think  that  we  have  to  keep  the  whole  story 
in  mind  in  our  relations  with  Austin's,  or  we  may 
find  ourselves  in  difficulty  as  far  as  further  negoti- 
ations are  concerned. 

1.  The  negotiations  for  this  property  have  been  run- 
ning along  since  January  or  February  in  fairly 
active  terms.  The  price  question  was  pretty  well 
established  in  March  or  April,  at  which  time  we 
had  the  original  serious  discussions  with  Lam- 
bert. The  price  range  between  $3,750,000  and 
$4,250,000  was  established  in  conversation  with 
Paul  Gilmore  before  he  went  to  Europe  on  the 
1st  of  June,  and  was  fuially  confirmed  at  the  $4 
million  figure  with  their  witlidrawing  the  10 
acres  for  their  ovm  use  about  the  end  of  July.  I 
don't  have  the  file  in  fj-ont  of  me,  so  the  question 
of  dates  may  be  out  a  few  days.  However,  the 
sequence  of  events  is  quite  clear. 

2.  So  far  as  I  know,  we  did  not  have  any  draft  of 
the  lease  for  examination  from  our  purchase 
standpoint  mitil  about  April  or  May.  I  believe 
that  Ray  had  a  copy  of  the  lease  in  its  original 
draft  form  some  three  or  foui-  months  earlier.  At 
that  time  I  was  looking  at  it  primarily  from  the 
standpoint  of  The  Austin  Company,  who  had 
some  prett}'  definite  ideas  about  some  things, 
particularly  utilities  and  other  matters  of  that 
kind. 
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3.  In  Mar  when  it  became  apparent  that  we  were 
going  to  have  a  serions  interest  in  the  negotia- 
tion for  the  property,  Paul  Gihnore  suggested 
that  we  should  undertake  three  things : 

a.  The  conclusion  of  the  lease  negotiations  with 
the  department  stores ; 

b.  An  examination  of  the  economics  of  the  utility 
system,  the  basis  of  negotiation  with  the  other 
tenants ; 

c.  The  contact  with  any  prospective  tenants,  such 
as  the  medical  and  dental  people. 

"His  argument  was  that  these  matters  would  be 
of  greater  significance  to  us  than  they  would  be  to 
The  Austin  Company  and  that  we  should  probably, 
for  our  own  protection,  handle  these  matters. 

"He  offered  to  make  a  deal  with  us  that  in  the 
event  of  oiu*  not  acquiring  the  property,  the  Austin 
Company  would  pay  us  whatever  fee  we  required 
to  cover  oiu"  costs  and  pay  us  a  profit  for  anything 
that  might  be  done  in  these  respects.  In  other 
words,  he  was  not  trying  to  get  something  done  for 
nothing,  but  was  essentially  trying  to  protect  us. 
His  point  of  view  was  that  we  were  not  (to  use  his 
own  words)  being  'diligent'  in  protecting  our  own 
interests  when  we  were  completely  familiar  with 
these  matters  by  leaving  the  responsibility  for  ne- 
gotiations in  their  hands  since  the  price  was  already 
settled  and  we  could  only  be  injured  by  their  in- 
ability to  handle  these  matters  efficiently. 

"I  have  no  intention  of  referring  to  the  respon- 
sibility for  our  failing  to  do  this  except  to  point  out 
that  it  will  come  with  extremely  bad  gi'ace  from  us 
now  to  raise  any  question  of  either  timing  or  any- 
thing with  reference  to  the  plan  or  the  form  of  lease 
or  the  treatment  of  utilities  when  we  had  the  oppor- 
tunity of  doing  so  six  months  ago.  I  am  sure  also 
that  The  Austin  Company  are  frustrated  as  far  as 
time  is  concerned  in  getting  these  leases  signed.  The 
responsibility  in  that  particular  respect  might  be 
very  largely  their  own,  but,  if  so,  we  are  not  in  a 
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position  to  criticize  l)ccaupe  they  apked  u?  to  do  it 
and  offered  to  ])ay  us  if  the  benefits  did  not  run  to 
us  in  our  own  ])urchase.  Consequently,  if  anything 
that  we  suggest  now  results  in  fui-ther  delay  on  the 
contract  signature,  including  both  the  leases  and 
our  own  contract,  The  Austin  Company  will  take  a 
very  dim  view  of  it. 

''I  feel  that  this  is  so  much  the  case  that  they 
might  even  propose  oiu"  offering  the  property  to 
someone  else  at  even  the  same  or  a  lower  price  than 
we  might  he  ])reijai'ed  to  pay  oui-selves  if  we  at- 
t(>mpt  to  either  re-trade  the  price  on  to  be  unreason- 
able in  setting  up  a  time  schedule  on  the  basis  of 
the  difficult.y  in  getting  department  store  leases 
signed. 

"I  have  had  to  face  this  situation  ever  since  last 
May  or  June,  and  I  think  that  the  relationship  is 
such  that  we  will  not  have  any  question  initiated 
by  The  Austin  Company.  The.y  have  simi)ly  ac- 
cepted the  situation  and  are  trying  to  work  toward 
a  conclusion.  If,  however,  we  broach  the  subject  in 
such  a  way  that  it  indicated  that  we  felt  that  they 
had  any  share  of  the  responsibility  for  the  present 
difficulty,  I  am  sure  that  they  would  resent  it  seri- 
ously and  that  is  what  I  am  trying  to  avoid. 


"I  agree  with  you  that  we  ought  to  sit  down  and 
try  to  set  up  om'  program  on  this  right  away.  There 
are  obviously  at  least  four-  points  involved: 

1.  The  negotiation  with  Austin's; 

2.  The  negotiation  of  any  major  leases,  such  as  the 
department  stores,  or  any  other  transactions, 
such  as  the  medical  and  dental  building,  Avhich 
for  any  reason  must  be  handled  in  the  meantime. 

3.  The  management  actiAdty  such  as  would  ordi- 
narily be  cai'i'ied  on  by  any  prospective  buyer,  in- 
cluding architectural  concepts,  utility  studies, 
rent  schedules,  merchandise  plans,  renting  bro- 
chures, renting  procedure,  etc. 
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4.  Financing  negotiation. 
*     *     * 

253.  On  December  5,  1959,  Petti  wi-ote  a  letter  to 
Treiger,  with  a  copy  to  O'Neill,  as  follows: 

''Enclosed  is  yonr  letter  of  September  30,  1959 
outlining  a  proposal  for  an  economic  analysis  relat- 
ing to  the  land  use  of  property  known  as  Nutwood 
Farm  located  in  Lake  County,  Ohio.  Our  authority 
to  proceed  with  the  study  as  set  forth  in  the  letter 
is  affixed  with  the  understanding  that  payment  of 
your  fee  shall  be  made  in  accordance  with  terms 
agreed  upon  in  our  telephone  conversation  of  De- 
cember 4,  1959;  that  is,  $1500.00  upon  delivery  of 
the  completed  report  and  $1000.00  every  thirty  (30) 
days  until  the  balance  is  paid  in  full." 

254.  On  December  7,  1959,  Treiger  wrote  Petti,  as 
follows : 

"This  is  to  acknowledge  your  letter  of  December 
5th  and  to  indicate  our  agreement  with  the  pro- 
posed terms  suggested  in  your  letter. 

"I  have  already,  as  a  matter  of  fact,  outlined  our 
field  work  instructions,  and  the  field  work  will  be 
imdertaken  within  the  next  ten  days  to  two  weeks, 
just  as  soon  as  it  can  be  scheduled. 

"We  will  be  in  touch  with  you  as  the  work  goes 
ahead,  and  we  look  forward  to  working  with  you 
on  this  project." 

*     *     * 

256,  On  December  11,  1959,  Head,  Production  Man- 
ager of  Smith's  Washington,  D.C.  office,  wrote  Petti, 
as  follows : 

"This  is  simply  a  note  to  inform  you  that  our 
field  man,  Tom  Darmstadter,  will  be  in  yom-  area 
on  Monday,  December  14,  and  will  contact  you 
sometime  during  the  morning  hours." 
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257.  On  the  same  date,  December  11, 1959,  John  Mar- 
shall, a  report  writer  and  ec-ondniic  analyst  in  Smith's 
Washington,  D.C.  office,  wrote  an  interoffice  memor- 
andum entitled  "Field  Instructions — Hilltop  Realty 
(Nutwood  Farms)  "  to  Tom  Darmstadter,  as  follows: 

"As  we  discussed,  this  a  three-stage  prune  farm 
study.  As  a  result  of  John  T's  work  on  Longwood, 
we  are  in  excellent  shape  from  the  standpoint  of 
most  competition  and  population  information. 
However,  we  will  require  all  competition  to  be 
checked  within  a  three-mile  radius  of  the  site,  which 
is  located  at  the  northwest  corner  of  Chardon  and 
Bishop  Roads  in  Ljmdhurst. 

"I  have  delineated  this  primary  zone  to  be 
roughly  bounded  as  follows : 

North :  Lake  Erie  and  Euclid  Avenue  (east  from 

Rush  Road) 

East:  Chagrin  River  Road 

South:  Wilson  Mills  Road 

West :  Nottingham  Road 

"Secondarv  zone  should  check  (JAF  comp.  ap- 
prox.  20  miles  NE,  E,  SE. 

"Since  we  have  no  information  on  eithei-  the 
Sears  unit  at  Shoregate  Center  near  Lake  Shore 
Blvd.  and  East  3()r)th  Street,  or  the  unit  at  105th 
Street  and  Cedar  Road,  please  obtain  these  areas. 
(The  latter  will  be  more  applicable  to  Longwood.) 

"You  shoidd  be  especially  careful  in  checking 
the  following  locations  as  munbered  on  JT's  com- 
l)etition  map  to  see  if  any  additions  or  corrections 
have  occurred :  #20,  21,  22,  23,  24,  25,  26,  and  35. 

"Please  be  alert  for  any  new  freestanding  com- 
petition including  discounters  (e.g.  Atlantic  Mills, 

etc.) 

"Any  new  planned  shopping  developments  in- 
cluding Golden  Gate  Plaza,  and  Mayland  Shopping 
Center  (these  two  are  located  on  Mayfield  Road 
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west  of  S.O.M.  Ceuter  Road)  should,  of  course,  be 
investigated. 

"Mr.  Petti  will  be  notified  in  advance  of  your 
Sunday  night  arrival,  so  please  contact  hiin  as  soon 
as  feasible  on  Monday. 

"A  visit  to  the  Lake  County  seat  at  Painesville 
and  the  Geauga  Coiuaty  seat  at  Chardon  might 
provide  other  information  of  value  to  us.  Contact- 
ing local  newspapers  or  utilities  in  the  two  eastern 
counties  could  prove  fruitful  from  a  research  stand- 
point. Any  county  maps  would,  of  course,  be  help- 
ful. 

"Estimated  completion  dates  of  freeway  im- 
provements should  be  obtainable  from  the  Metro- 
politan Planning  Commission  by  phone. 

"Good  luck." 


259.  On  December  22,  1959,  Darmstadter  wrote  a 
memorandum  to  John  Marshall  entitled  "Field  Notes" : 
as  follows : 

"Site 

"The  proposed  site  is  located  on  the  northwest 
corner  of  Bishop  Eoad  (Rte.  84)  and  Chardon 
Road  (Rte.  6).  Part  of  the  property  borders  the 
Lake  County  and  Cuyahoga  Coimty  line.  The  prop- 
erty originally  contained  170  acres,  however,  40 
have  been  sold  to  the  State  Highway  Department 
for  the  planned  Expressway  spiu'.  The  property  is 
relatively  clear  with  a  few  slopes.  I  wouldn't  antici- 
pate any  development  problems  except  for  some 
grading.  Mr.  Petti  indicated  to  me  that  engineering 
tests  have  been  made  of  the  property  and  proved 
positive,  in  fact,  he  indicated  that  the  soil  condi- 
tions were  excellent. 

"The  area  directly  around  the  site  (1  block  ra- 
dius) presently  has  a  few  scattered  houses.  Di- 
rectly across  the  highway  on  Route  6,  at  the  coimty 
line,  is  a  site  where  a  50-bed  hospital  will  be  con- 
structed. 
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"Access 

"Access  to  the  site  may  be  considered  excellent. 
The  property  will  have  frontage  on  four  highways. 
Kiiclid  Avenue  (Kte.  20)  is  a  majoi-  six-binc  art(>ry 
which  runs  east  to  west.  Route  84  and  Route  6  are 
two-lane  arteries  which  may  have  to  l)e  widened  if 
the  proposed  center  is  developed  due  to  the  addi- 
tional traffic.  The  Expressway  will  touch  the  prop- 
erty as  indicated  on  the  preliminary  site  i^lans  ob- 
tained from  ]\Ii'.  I'ctti.  According  to  Mr.  Spillberg 
of  the  Ohio  State  Highway  Department,  a  clover- 
leaf  is  planned  at  Highway  84.  The  site  plans  only 
indicate  two  ramps  (on  the  west  side  of  Highway 
84) ;  howevei-,  recent  pressure  a])])lied  upon  the 
Highway  De])artment  by  the  residents  of  Will- 
ough})y  Hills  has  brought  about  a  change  to  a  four- 
ramp  cloverleaf.  Mr.  Spillberg  informed  me  that 
this  revised  cloverleaf  has  not  been  approved  by 
the  Federal  Government;  however,  they  are  pro- 
ceeding in  their  i^lans  under  the  assumjition  that 
this  addition  will  be  made.  He  indicated  to  me  also 
that  if  the  necessary  funds  are  raised  he  would  esti- 
mate that  the  Exjiressway  spur  would  be  open  to 
traffic  by  the  end  of  1962. 

"The  Industrial  Belt,  which  is  tremendous  and 
contains  some  of  the  leading  industries  in  the  na- 
tion, lies  in  the  lowlands  between  Euclid  Avenue 
and  Lakeland  Boulevard.  North  to  south  access  is 
difficult  from  Route  20,  therefore,  it  is  my  opinion 
that  the  primary  zone  should  be  confined  to  Euclid 
Avenue  for  this  Industrial  Belt  forms  a  definite 
barrier.  Also  there  is  a  relatively  low  density  resi- 
dential area  between  these  two  arteries. 

"Population  and  Income 

"Population  data  was  ol)tained  from  the  Lake 
and  Geauga  Comity  I'lanning  Connnissions  and 
seems  to  be  fairly  complete.  The  information  from 
Lake  County  was  based  on  school  enrollment  while 
the  Geauga  County  population  data  is  based  upon 
the  1950  census  and  estuuates  by  outside  consul- 
tants who  are  connected  with  the  Cleveland  Plan- 
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iiiiig  Coniinission.  I  would  be  a  little  skeptical  about 
using  the  population  projections  of  Geauga  County 
for  tliev  seem  to  be  quite  optimistic.  Comparisons 
should  be  made  with  the  population  data  obtaiued 
from  the  Cleveland  Illmniuating  Company.  At  this 
point  I  would  like  to  call  your  attention  to  the  ex- 
cellent land  use  map  in  the  comprehensive  plans 
that  I  obtained  from  the  Lake  County  Planning 
Conmiission. 

"As  mentioned  previously,  population  directly 
around  the  site  is  not  particularly  dense,  however, 
it  becomes  extremely  dense  to  the  south  (1  mile) 
particularly  in  the  area  around  Lyndhurst.  Homes 
in  this  area  range  from  24,000  to  $34,000  and  some 
go  as  high  as  $50,000.  To  the  east,  Wickliffe  and 
Willoughljy  are  older  residential  areas  and  it  is  my 
opinion  that  incomes  would  not  be  as  high  as  com- 
pared to  the  southern  jjortion  of  the  trade  area. 
There  are  some  new  homes  being  constructed  in 
this  area  which  sell  for  approximately  $20,000.  The 
high  income  areas  are  below  Mayfield  Avenue  aud 
homes  range  anywhere  from  $45^000  to  $100,000. 

"The  population  is  not  as  dense  in  this  area  since 
the  homes  are  on  three-quarter  and  one  acre  tracts 
of  land. 

"Competition 

"I  obtained  all  competition  from  200th  Street  to 
Highway  306  (west-east)  and  from  the  Lake  to 
Mayfield  Avenue  (north-south).  GrAF  competition 
was  obtained  from  other  areas  throughout  the  esti- 
mated trade  area.  Competition  is  not  particularly 
significant  in  the  primary  zone.  There  are  few 
convenience  centers  in  this  zone  located  along  Eu- 
clid Avenue.  Department  stores  are  located  in  the 
Center  Shore,  Southgate,  and  Eastgate  shopping 
centers.  The  business  district  of  Painesville  has 
two  junior  department  stores  and  a  Sears'  unit 
which  primarily  carries  hard  lines.  Despite  the 
lack  of  off-street  parking  facilities,  this  business 
area  was  quite  busy.  This  possibly  may  be  attrib- 
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uted  to  the  fact  that  Paiiiesville  is  the  Lake  County 
seat. 

"Locations  indicated  in  the  field  notes  were 
checked.  The  only  additions  were  in  the  Sonthgate 
Shopping  Center.  I  also  visited  the  Golden  Gate 
sho])])ing  plaza,  an  intei-mediate  center,  which  has 
i-ecentl}'  been  developed.  I  visited  this  center  on  two 
occasions  and  each  time  there  was  very  little  traffic. 
This  center  has  additional  land  foi-  exi)ansion,  how- 
ever, it  is  doubtful  if  a  department  store  would 
locate  here  since  the  Eastgate  shopping  center  is 
located  appi'oximately  one-half  mile  east  and  is 
presently  constructing  a  new  Bailey  unit.  The  May- 
land  shopping  center  is  a  very  old  center  and  has 
a  munber  of  vacant  stores.  It  primarily  contains 
convenience  type  facilities. 

"I  think  I  covered  the  high  spots  of  my  licld  trip 
in  this  memo.  If  there  should  be  any  questions,  I 
would  be  glad  to  get  together  anytime  that  it  is 
convenient  to  you  and  that  I  am  in  the  office,  we 
can  get  it  thrashed  out.  If  necessary,  I  will  dictate 
another  memo  with  the  infoi-mation  on  it  so  that 
you  can  have  it  in  your  hand  whenever  you  feel  that 
you  need  it." 

260.  On  December  22, 1959,  the  Higbee  Company  en- 
tered into  a  25-year  lease  Avith  Severance  Estate,  Inc., 
for  a  branch  store  at  Severance.  On  December  23, 1959, 
Halle  Bros.  Company  entered  into  a  25-year  lease  with 
Severance  Estate,  Inc.,  for  a  branch  store  at  Severance. 
The  terms  of  these  leases  were  agi-eed  to  a  "considerable 
time"  before  the  signing. 


263.  The  Cleveland  newspajjers  carried  extensive  ar- 
ticles on  December  29th,  30th  and  31st,  1959,  announcing 
that  The  Halle  Bros.  Company  and  The  Higbee  Com- 
pany had  signed  leases  for  the  occupation  of  branch 
stores  at  Severance  Shopping  Center.  .  .  . 
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264.  Oh  Jaimary  -1,  1960,  Treiger  wrote  a  inemorau- 
diiin  as  follows: 

"I  spoke  to  Mr.  Petti  about  the  sitiiatiou,  specifi- 
cally, the  nature  of  our  findiugs  being  negative 
with  respect  to  both  a  regional  and  intermediate 
center,  and  suggested  that  we  send  him  a  memor- 
andum explaining  our  conclusions  and  leaving  it  up 
to  him  whether  he  wanted  us  to  finish  the  report  or 
not.  He  said  that  that  w'oidd  be  fine,  although  he 
was  somewhat  disappointed." 

265.  On  January  8,  1960,  Smith  mailed  to  Hilltop  a 
wi'itten  memorandum  entitled  "Shopping  Center  Op- 
portunities at  Nutwood  Farms." 

266.  On  January  13,  1960,  Harrj'  Ratner  offered, 
through  Hilltop,  to  pay  the  owners  $3,500.00  an  acre 
for  Nutwood. 

267.  On  January  18, 1960,  Mr.  Treiger  came  to  Cleve- 
land and  met  with  Mr.  Petti  and  Mr.  O'Neill.  He  wrote 
a  memorandum  on  the  meeting,  which  read  as  follows : 

"I  spent  the  afternoon  with  Hank  Petti  and  a 
group  of  his  associates,  in  connection  with  the  Nut- 
wood Farm  analysis  in  Lyndhurst.  They  accepted 
our  conclusions  wdth  respect  to  a  negative  poten- 
tial for  regional  intermediate  or  neighborhood 
shopping  centers. 

"They  are  now  contemplating  a  plan  develop- 
ment of  the  total  program  on  a  recreational  semi- 
institutional  basis.  He  had  a  very  rough  schematic 
for  ground  use  laid  out  showing  the  motel  near  the 
interchange,  a  couple  of  restaurants,  a  bowding  al- 
ley (Brunswick  jjeople  have  indicated  to  him  their 
interest  in  a  40  alley  setui)),  a  nine  hole  golf  course 
(he  found  that  the  investment  of  10,000  per  hole 
quite  possibly  could  be  paid  in  three  to  four  years, 
so  that  in  time  you  could  afford  to  tear  out  the  golf 
course  and  put  in  more  intensive  use),  swimming 
club,  with  cabanas,  ice  skating  rink,  etc.  We  drove 
around  for  quite  a  while  looking  at  other  develop- 
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merits  iii  other  parts  of  the  Cleveland  Metropolitan 
area.  I  told  tbcni  that  I  tliought  that  the  idea  made 
a  lot  of  sense,  for  the  property,  but  that  he  had  to 
be  prepared  for  the  fact  that  the  patience  that 
would  be  required  could  possibly  be  even  more 
than  that  recpiired  for  a  shopping  center,  and  that 
the  whole  thing  hinged  on  promotional  aspect  and 
the  luck  of  getting  started  witli  the  right  couple  of 
major  deals,  and  that  these  would  be  keyed  to  pro- 
motion, rather  than  analyzed  potential  such  as 
would  be  the  case  with  a  department  store  or  super- 
market. 

"The  meeting  went  very  well,  and  I  think  that 
there  may  be  some  further  work  for  us  in  con- 
nection with  these  other  developments  at  another 
time." 

268.  A  memorandmn  entitled  "Investment  Activi- 
ties" dated  January  20,  1960,  of  the  Winmar  Office, 
Seattle,  indicated  that  those  present  were  Messrs.  Or- 
I'ico,  Arpke  and  McConnachie,  and  that: 

"The  meeting  was  for  the  i)urpose  of  discussing 
various  points  raised  by  Larry  in  phone  conversa- 
tions with  Mac  the  last  two  days,  specifically  to 
arrive  at  an  agreement  on  om-  attitude  on  the  Bay 
Shore  transaction  and  what  we  should  do  in  the 
next  meeting  with  Gilmore  on  the  Cleveland  deal. 
The  following  is  a  smnmaiy  of  the  points  in  Mac's 
conversations  with  Larry  which  he  re\dewed  for 
the  benefit  of  the  partners. 


Cleveland — Larry  feels  we  are  morally  com- 
mitted and  that  it  would  be  injurious  to  our 
reputation  if  we  either  withdrew  or  failed 
to  perform.  He  believes  we  can  withdraw, 
but  in  that  case  he  would  have  to  change  his 
approach.  He  believes  personally  that  we 
should  do  the  deal  and  that  we  can  perform 
if  we  decide  that  we  want  to  do  so.  In  the 
Board  meeting  with  Austin's  last  July  we 
agreed  to  provide  management  when  the  deal 
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was  resolved.  We  are  already  comniitted  to 
that,  and  they  think  the  deal  is  resolved. 

"Larry  understood  from  Ake  [Orndahl]  that 
Prank  [Orrico]  thinks  we  should  revert  the  deal 
to  Austin's  for  the  next  90  days  and  take  an  option 
position 

*     *     * 

"Fred  [Arpke]  stated  that  he  doesn't  want  to  l)e 
in  the  deal  whether  w^e  take  it  or  not  hecause 

1.  It  apparently  is  an  impossible  schedule. 

2.  He  thinks  it  involves  a  financing  responsibility 
which  no  one  would  even  try  to  accomplish. 

3.  He  thinks  Austin  are  being  completely  unreason- 
able on  the  architectural  problem  and  he  doesn't 
want  to  be  obligated  to  put  out  that  kind  of 
money.  The  logical  arrangement  would  be  for 
them  to  contribute  at  least  that  much  which 
would  represent  the  major  out-of-pocket  cost  to 
us. 

4.  We  could  provide  the  management  if  it  was  a 
good  deal  otherwise.  He  doesn't  think  we  could 
handle  the  architectural  costs  involved. 

5.  The  docimient  is  so  tightly  worded  that  he  would 
be  afraid  of  it  and  all  the  protection  runs  in 
Austin's  favor." 

269.  A  memorandum  from  the  Smith  file  dated  Jaini- 
ary  20,  1960,  entitled  "NOTES  OF  DISCUSSION 
Re:  SEVERANCE  CENTER,  CLEVELAND"  reads: 

"This  is  a  memorandum  which  represents  the 
attitude  expressed  by  Frank  and  Fred  in  a  meeting 
with  Mac  and  Hilde  this  morning  concerning  what 
the  company  should  do  in  pursuing  the  situation 
in  Cleveland. 

"Against  the  background  of  a  memorandum 
which  Frank  prepared  concerning  the  four  basic 
problems  that  appear  to  exist  in  Cleveland  and 
the  program  for  specific  action  over  the  next  90 
days,  it  is  felt  that  the  specific  program  for  action 
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should  be  adopted  and  followed  through,  but  witli 
particular  enii)hasis  on  attcni]iting  to  minimize  the 
cash  exposure  for  expenses  diu-injif  tlie  next  90  days, 
but  that  the  maximum  effort  should  be  exerted 
towards  attempting:  to  locate  a  linancial  pai-tner. 
If  at  the  end  of  60  days  it  is  apparent  that  no  such 
partner  is  available,  a  statement  should  be  made 
to  the  Austin  Com})any  for  whatever  reasons  ap- 
pear approi)riate,  and  these  reasons  could  be  the 
four  set  out  in  Frank's  memorandimi,  that  to  date 
wo  have  not  been  able  to  find  such  a  partner  and 
that  we  will  do  one  of  two  things.  One  would  be  to 
notify  them  that  we  intend  to  turn  the  property 
back  to  them  due  to  the  inability  to  finance  or,  sec- 
ond, to  continue  with  our  development  effort,  but 
at  their  expense,  and  continue  on  their  behalf  to 
attemi)t  to  find  a  developer. 

"The  assumption  of  having  to  step  down  because 
of  lack  of  financing,  or  alternately  to  continue  to 
operate  at  Austin's  expense,  assumes  that  it  would 
be  impossible  to  renegotiate  the  terms  of  the  agree- 
ment which  currently  exist  with  Austin  Company. 
It  may  be  possible,  with  a  modification  of  the  time 
schedule  and  the  architectural  considerations,  that 
there  might  be  more  justification  for  our  proceed- 
ing at  our  own  expense." 

270.  On   January  20,   1960,   Mr.   Petti   wrote   Mr. 
O  'Neill  as  follows : 

"We  have  given  considerable  thought  to  alter- 
native uses  for  Nutwood  and  the  possibility  of  be- 
coming participants  in  some  sort  of  a  land  use  plan. 

"Since  oiu'  meeting  of  Monday  at  the  airport  i 
^vith  Mr.  Treiger  of  Larry  Smith  &  Company,  I  I 
have  made  several  inquiries  on  the  possibility  of  I 
some  land  users  joining  with  us  in  forming  a  syndi- 
cate. It  seems  that  their  interest  in  participation  is 
advanced  with  reservations  when  faced  with  the 
necessity  of  making  definite  conmiitments. 

"They  express  misgivings  about  the  rezoning; 
the  political  complexities  regarding  utilities ;  as  to 
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if  and  when  the  spiw  becomes  a  reality ;  how  long 
will  they  have  to  hold  the  property ;  how  much  of 
it  can  actually  be  put  to  use  now;  who  puts  up  the 
working  capital. 

"It  must  be  recognized  that  their  concerns  are 
basic  and  real,  although  these  problems  could  prob- 
ably be  resolved  over  an  extended  period.  However, 
in  view  of  the  above,  we  believe  that  we  actually 
have  no  definite  alternative  that  we  can  talk  about 
at  this  time. 

"We  recommend  that  the  offer  to  purchase,  as 
submitted  by  Harry  Ratner,  be  given  strong  con- 
sideration. 

"However,  we  do  believe  that  the  deal  can  be 
strengthened,  and  are  submitting  some  changes  for 
a  counter  offer  which  we  feel  we  might  be  able  to 
persuade  the  purchasers  to  accept, 

"Sugfjcstcd  Changes 

(1)  Ernest  money  increased  from  $45,U0U.  to 
$75,000. 

(2)  Additional  down  deposit  increased  from 
$100,000.  to  $120,000. 

(3)  Time  limit  reduced  from  18  months  to  12 
months. 

"For  the  initial  down  deposit  of  $195,000,  as  in 
1  and  2  above,  only  land  that  is  purchased  by  the 
state  of  Ohio  shall  be  released. 

(4)  Release  amounts  increased  from  $4,500.  to 
$7,000.  per  acre,  pertaining  to  Chardon  Road 
frontage  and  inside  land  only. 

(5)  Bishop  Road  frontage  to  a  depth  of  400  feet 
to  be  released  on  the  basis  of  $150.00  per 
front  foot. 

(6)  The  balance  of  $400,000.  to  be  paid  hi  annual 
installments  of  not  less  than  $100,000.  each 
with  6%  interest  per  annum. 
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"For  each  principal  paj'ineiit  made,  land  shall 
be  released  as  per  items  4  and  5  above. 

"We  still  are  of  the  firm  belief  that  time  will 
increase  the  value  of  this  property,  but  whether  the 
time,  effort,  and  capital  expended,  not  to  mention 
risk  involved,  is  conuuensurate  to  the  return,  leaves 
us  with  the  feeling  that  we  ai-e  playing  with  a 
highly  speculative  venture,  particularly  as  far  as 
the  present  owners  are  concerned. 

"It  seems  to  us  that  the  Ratners,  whether  we  like 
to  admit  it  or  not,  are  probabl.y  one  of  the  few  who 
not  only  can  resolve  the  political  complexities,  but 
also  can  work  in  gi-eater  harmony  with  the  Telshe 
Yeshiva  College  jDcople  in  dispelling  damage  claims 
regarding  loss  of  road  right-of-way  from  Euclid 
Avenue.  This,  as  you  no  doubt  know,  could  become 
a  pretty  thorny  issue. 

"Time  and  timing  in  a  real  estate  deal  are  always 
important.  At  present,  the  Katners'  interests  in  this 
transaction  seems  to  be  high.  We  therefore  suggest 
that  it  is  to  our  nnitual  advantage  to  move  toward 
the  consummation  of  this  deal  with  the  least  pos- 
sible delay." 

271.  On  January  20, 1960,  Messrs.  Orrico  and  Arpke 
met  with  Ian  McConnachie  in  Seattle.  Orrico  and  Arpke 
expressed  reservations  as  to  whether  the  Smith  Com- 
pany should  proceed  with  the  Smith- Austin  agreement 
on  the  terms  proposed  by  Austin. . . . 

*     *     * 

273.  On  January  22,  1960  Mr.  O'Neill  wrote  to  Mrs. 
Ashcraft  and  Mrs.  Powell.  Part  of  the  letter  was  as 
follows : 

"You  already  have  received  the  planning  map  | 
made  by  Knight  for  Hilltop  Realty  Company.  The 
Hilltop  Realty  Company  has  obtained  from  Frank  1 
A.  Thomas  &  Associates,  civil  engineers,  the  report 
as  to  the  availability  of  sewer  and  water  services 
which  was  one  of  the  things  to  be  provided  by  Hill- 
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top  as  a  part  of  the  considoratioii  for  their  authori- 
zation to  represent  you.  They  have  also  obtained 
from  Larry  Smith  &  Company  of  Washington, 
D.C.  a  preliminary  report  as  to  the  suitability  of 
the  Nutwood  site  for  a  regional  shopping  center 
development, 

"Smith's  conclusion  is  that,  because  of  competi- 
tive conditions,  the  site  is  not  suitable  for  such  de- 
velopment as  a  regional  shopping  center,  or  for  an 
intermediate  shopping  center.  The  report  is  not 
complete  but  it  indicates  that  a  completion  of  the 
report  would  merely  include  a  lot  of  statistical  data 
in  support  of  the  negative  conclusions  reached  in 
the  tentative  report. 

"Mr.  Treiger  of  the  Larry  Smith  organiaztion 
was  here  on  Monday  of  this  week  and,  witli  the  Hill- 
top representatives,  I  rode  around  with  them  on  a 
survey  of  other  areas  which  might  be  thought  to  be 
comparable  in  some  ways  with  Nutwood.  One  of  the 
IDurposes  of  this  survey  was  to  consider  whether,  as 
an  alternative  to  a  regional  or  intermediate  shop- 
ping center,  the  site  might  profitably  be  developed 
for  a  different  type  of  use,  namely 

(1)  For  a  motel,  restaurant  and  filling  station  to 
serve  the  traffic  which  in  considerable  part 
might  be  expected  to  be  developed  by  the  Eu- 
clid Spur  exchanges  at  Euclid  Avenue  and 
Bishop  Roads ; 

(2)  Approximately  20  acres  for  garden  type  apart- 
ments which  might  be  expected  to  serve  at  least 
in  large  measure  junior  executives  connected 
with  the  various  industrial  plants  in  the  area ; 

(3)  A  health  and  hobby  type  of  institution  for  el- 
derly people  who  were  ambulatory  and  might 
wish  to  live  in  an  area  in  which  they  could  get 
physiotherapy  treatments,  plat  on  a  pitch  and 
putt  type  of  golf  course  and  enjoy  the  outdoor 
siu'roundings ; 

(4)  A  bowling  alley  development.  At  this  point 
Mr.  Petti  said  that  the  Brunswick  Balke  Col- 
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lander  people  think  they  could  profitably  op- 
erate 45  lanes. 

(5)  A  skating  rink  and  swimming  pool  area  . 

(6)  An  open  air  theatre. 

"This  scheme  conteni])lated  that  about  60  acres 
of  the  land  at  the  corner  of  Chardon  Road  and 
Bishop  Road  would  be  reserved  for  the  develop- 
ment of  a  shop])ing  center  when  there  was  a  de- 
mand for  it,  with  the  idea  that  in  the  meantime  this 
reserved  area  might  be  devoted  on  a  temporary 
basis  to  some  kind  of  entertainment.  Ti'eiger  seemed 
to  think  that  there  was  enough  merit  in  the  idea 
that  it  warranted  f mother  study  and  it  was  under- 
stood that  the  Hilltoj)  ])eople  would  outline  a  pro- 
gram which  they  would  submit  to  Treiger  for  his 
consideration  and  later  submit  to  us. 

"You  should  know  that  after  four  years  of  leg- 
islating, litigating  and  talking  the  Higbee  and 
Halle  people  have  definitely  announced  their  com- 
mitment to  lease  portions  of  the  Severance  Milliken 
Long^vood  property  at  Taylor  Road  for  a  major 
shopping  center  development.  There  are  also  under 
consideration  now  at  least  three  other  large  shop- 
ping center  developments — two  by  the  Ratner  and 
Visconsi  interests  at  Cedar  &  Richmond  Roads  and 
at  Shaker  Blvd.  &  Green  Road,  and  one  by  DeBar- 
tolo  at  Mentor,  Ohio. 

"It  became  evident  in  the  course  of  our  discus- 
sion that  if  the  May  Company  had  not  gotten  the 
jmnp  on  the  Halle  and  Higbee  Companies  with  its 
325,000  sq.  ft.  development  in  the  shopi)ing  center 
at  Cedar  and  Warrensville  Center  Roads,  the  Hig- 
bee and  Halle  people  might  have  gone  further  out 
than  the  Longwood  site.  But  the  opinion  seems  to 
be  now  that  with  so  man}'  competitive  developments 
pending,  no  responsible  developer  could  be  gotten 
to  go  forward  'u^th  a  large  shopping  center  devel- 
opment at  Nutwood. 

"In  the  face  of  all  this,  Mr.  Petti  has  come  up 
with  a  proposal  from  Albert  Ratner  to  purchase 
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Nutwood  for  $595,000.  The  terms  proposed  are  en- 
tirely unsatisfactory  but  Petti  seems  to  think  that 
the  Eatners  woukl  meet  our  terms.  They  proposed 
$45,000.  when  the  agreement  was  signed,  another 
$100,000.  when  the  papers  are  put  in  escrow,  either 
after  the  State  of  Oliio  acquired  the  land  for  the 
Spur  or  at  least  within  18  months — the  balance  of 
$450,000.  in  aimual  installments  over  a  period  of  6 
years  with  interest  at  6% — no  interest  to  be  paid 
until  the  expiration  of  18  months  or  the  settlement 
with  the  State  of  Ohio  for  the  Euclid  Spur,  which- 
ever came  first.  There  was  also  a  'sucker'  proposal 
for  a  release  scheme  which  would  enable  them  to 
impair  the  security.  I  think  that  the  Ratners  are 
induced  to  make  the  offer  in  order  to  take  the  prop- 
erty out  of  the  market  for  sale  to  any  other  develop- 
ers, with  the  idea  that  the  ownership  of  it  will  help 
them  to  develop  their  large  residential  holdings  in 
the  area  and  also  help  in  their  trading  on  the  pro- 
posed ventures  at  Cedar  &  Richmond  and  Shaker 
&  Green  Roads,  not  to  mention  others  in  which  they 
may  be  interested.  The  Ratners  are  probably  the 
largest  property  developers  and  owners  in  the 
whole  area. 

"Under  their  proposal  the  Ratners  would  take 
the  property  subject  to  the  easements  which  the 
College  of  Telshe  has,  and  with  the  benefit  of  what- 
ever obligations  the  College  of  Telshe  has  to  help 
work  out  a  drainage  and  street  improvement  sys- 
tem to  get  out  to  Euclid  Avenue.  Of  course  all  of 
these  plans  for  easements  and  roads  out  to  Euclid 
Avenue  were  made  before  the  Euclid  Spur  project 
was  developed.  The  Spur  will  eliminate  all  the  ease- 
ments and  the  Ratners  would  have  to  work  out  with 
the  College  of  Telshe  and  the  College,  as  well  as 
the  Ratners,  would  have  to  work  out  with  the  State 
of  Ohio  the  question  of  what  compensation  and 
damages  the  State  would  pay  for  the  land  it  takes 
for  the  Spur  project.  Of  course  the  State  will  claim 
that  the  project  doesn't  damage  the  rest  of  the 
property  but  benefits  it. 
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"Petti  seems  to  think  tliat  a  plan  for  develop- 
ment might  be  worked  out  not  involving  inunedi- 
ately  a  shopping  center  and  that  a  syndicate  might 
be  formed  in  which  yon  would  be  willing  to  have  a 
pai-ticipation,  which  would  take  the  property  over 
subject  to  giving  you,  if  not  a  prior  claim  for  the 
price  of  the  land,  at  least  a  large  share  of  the  part- 
nership ownei'ship  of  the  site — the  other  partners 
to  i)ay  for  their  shares  by  putting  u])  the  capital 
needed  to  get  the  project  to  the  point  where  sales  or 
long  time  leases  could  be  made  to  idtimate  users. 
My  own  oi)inion  is  that  it  woidd  be  a  hazardous 
thing  for  you  to  take  a  minority  interest  in  any  syn- 
dicate. There  are  too  many  chances  for  your  part- 
ners to  develop  conflicting  interests  on  which  they 
would  pyramid  profits  that  would  be  cliai-ged 
against  the  costs  of  the  partnership  in  which  you 
would  be  sharing. 

"I  don't  think  you  want  to  go  into  the  real  estate 
development  business  and  I  doubt  that  anybody 
can  watch  all  the  inside  deals  that  could  be  involved 
to  see  that  .vou  would  not  get  trimmed  on  any  such 
deal.  1  would  much  rather  see  you  sell  the  property 
and  employ  the  proceeds  in  a  manner  which  you 
could  control.  I  say  this  notwithstanding  the  fact 
that  a  sale  at  $595,000.  would  involve  you  in  a  capi- 1 
tal  gains  tax  of  $110,000.  to  $120,000.  Your  cost 
on  the  property  is  less  than  $70,000.  But  even  after 
this  tax  you  would  come  out  with  a  net  profit  of 
about  $350,000.  plus  the  recovery  of  your  $70,000. 
cost  basis.  This  looks  pretty  good  as  compared  with 
the  ijrices  at  which  the  liatners  and  their  variou.> 
fronts  tried  to  get  us  to  sell  the  property.  The  high- 
est offer  was  $250,000.  and  the  highest  suggested 
was  less  than  $350,000.  gross.  The  Ratners  will 
probably  want  an  answer  pretty  soon  on  their  pro- 
posal but  they  must  expect  that  you  will  take  time 
to  consider  it  as  against  alternative  methods  of 
dealing  with  the  property.  I  am  writing  you  now 
merely  to  bring  you  uj)  to  date  and  in  the  hope  that 
you  will  indicate  to  me  for  my  guidance  in  nego- 
tiations whether  you  want  to  consider  at  all  taking 
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auy  kind  of  a  partuership  interest  in  a  develop- 
ment scheme  as  against  an  outright  sale  of  the  prop- 
ert,Y.  I  have  already  indicated  that  my  judgment 
is  against  your  going  into  a  real  estate  speculation, 
even  though  the  profits  available  might  seem  very 
large.  There  are  too  many  hidden  factors  includ- 
ing the  possibility  that  this  spendthrift  economy  of 
ours  may  get  an  awful  jolt  in  the  next  few  years. 
My  own  feeling  is  that  the  time  to  sell  is  when  the 
gamblers  are  buying. 

"You  will  remember  the  complicated  scheme 
which  the  Richard  Hawley  Cutting-Lehman  inter- 
est submitted  for  developing  the  property  which 
would  leave  you  in  the  position  of  trying  to  find 
your  equity  in  the  midst  of  their  very  elusive  pro- 
gi-am.  You  may  expect  a  similar  problem  on  any 
deal  for  a  partnership  or  equity  interest  with  a  de- 
veloper. Before  anything  is  sold,  or  leased  to  any- 
body, the  developer  has  to  w^ork  out  and  pay  for 
water,  sewer  and  roadway  schemes  and  he  has  to 
be  sure  that  the  way  he  allocates  si^ace  to  each  par- 
ticipant in  the  development  avoids  damaging  the 
rest  of  the  property.  This  may  not  be  easy  if  the 
development  is  done  piecemeal. 

"Since  dictating  the  foregoing,  I  have  received 
from  Hilltop  Realty  a  letter  dated  Jamiary  20, 
1960,  copies  of  which  are  enclosed  for  each  of  you. 
This  letter  seems  pretty  strongly  to  confirm  the 
views  previously  expressed  herein. 

"I  would  reduce  the  initial  down  payment  to 
slightly  mider  30%  of  the  sale  price  and  have  the 
balance  payable  in  installments  over  four  years  so 
as  to  spread  your  profits  over  the  5-year  period. 
While  this  would  not  reduce  your  tax,  it  would  en- 
able to  you  to  offset  these  profits  against  losses  on 
other  investments,  if  you  should  happen  to  have 
bad  years. 

"I  think  each  of  you  should  let  me  have  your 
views  at  the  earliest  possible  date. ' ' 
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277.  On  January  26,  1960,  Larry  Smith  wrote  Gil- 
more  of  Auistin  a  lettoi'  wliicli  roads: 

"Before  proceeding  any  further  with  the  nego- 
tiation for  the  Severance  Estate,  we  w(juld  like  to 
be  certain  that  the  basic  concept  on  which  we  have 
been  woi-king  is  in  accordance  with  yoiu'  ideas. 
There  have  been  certain  developments  in  our  con- 
versations wdth  you  during  the  last  60  days  whicli 
have  raised  a  (juestion  in  our  mind,  such  as: 

(a)  The  fact  that  ])lans  and  specifications  are  not 
settled  for  the  department  stores. 

(b)  Your  suggestion  that  the  architect  should  op- 
erate under  your  direction. 

(c)  Your  suggestion  that  tliere  should  be  a  penalty 
payment  of  $250,000. 

"When  we  started  to  discuss  this  situation  in 
May  or  June,  I  pointed  out  that  the  price  which  you 
were  discussing  could  only  be  contemplated  by  a 
developer  who  had  ample  opportunity  to  eliminate 
the  various  contingencies  at  his  own  expense. 

"The  fundamental  contingencies  were  these: 

(a)  The  ability  to  finance  in  view  of  the  liigh  price 
of  the  land,  the  changing  financing  market  and 
the  inherent  difficulties  in  shopping  center  fi- 
nancing. 

(b)  The  very  real  difficulties  of  operating  on  a  cost- 
plus  designated  contractor  basis,  which  to  our 
knowledge  has  not  been  midertaken  in  shoji- 
ping  center  construction. 

(c)  The  necessities  of  operating  within  youi-  ap- 
proval until  completion  of  payment  was  as- 
sured. 

(d)  The  relatively  tight  timing  schedule  which  we 
were  proposing  in  order  to  avoid  the  unsatis- 
factory nature  of  a  wide-open  timing  schedule 
from  your  standpoint. 
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(e)  The  problems  of  the  depai'tment  store  leases, 
especially  the  negotiation  of  plans  and  speci- 
fications which,  in  our  opinion,  are  not  yet  sat- 
isfactorily solved  in  the  light  of  present  expe- 
rience in  shopping  centers. 

"We  understood  that  your  basic  interest  was  in 
a  maximum  price  for  the  land  and  the  retention  of 
the  building  contracts. 

"We  therefore  agi*eed  to  use  our  best  efforts  to 
work  a  transaction  out  on  that  basis  and  we  have 
great  confidence  in  our  ability  to  do  so.  We  have 
been  disai^pointed  in  the  reaction  of  some  of  our 
ordinary  financial  associates  to  the  cost-plus  deal 
for  construction  and  we  have  also  had  criticism  of 
the  short  timing  and  the  form  of  the  department 
store  leases.  We  do  believe,  however,  in  the  value 
of  the  property  and  are  prepared  to  undertake  it, 
recognizing  that  our  reputation  is  at  risk,  plus 
whatever  investment  we  would  make,  which  is  al- 
ready reaching  substantial  figures. 

"However,  the  $250,000  penalty  in  itself  is  ex- 
tremely disturbing  to  us  because  it  suggests  an  in- 
tent on  your  part  to  treat  this  as  a  firm  contract 
rather  than  a  good  faith  attempt,  using  our  own 
resources  and  those  of  our  associates  to  work  out 
a  very  difficult  development  problem  for  the  joint 
benefit  of  Austin  and  ourselves. 

"Quite  frankly,  we  do  not  know  of  any  developer 
who  would  undertake  this  project  on  a  contract 
basis  on  the  terms  suggested  in  our  arrangement 
with  you.  The  stipulations  of  the  zoning;  the  con- 
ditions of  the  department  store  leases ;  the  timing 
problem,  having  in  mind  the  fact  that  the  plans  and 
specifications  nuist  still  be  worked  out  with  the  de- 
partment store ;  the  tremendous  finaneing  problems 
involved  in  the  Austin  building  contract ;  the  limi- 
tations imposed  by  meeting  your  approval  as  the 
job  goes  through,  plus  the  condition  that  the  archi- 
tect should  be  responsible  to  you — all  of  those  con- 
ditions are  onerous  and  in  our  opinion  would  pre- 
vent any  experienced  developer  undertaking  the 
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job  without  substantial  uiodifioatiou  of  the  contract 
terms — however,  on  the  assumption  that  the  deal 
in  effect  is  an  option,  kept  alive  by  performance 
and  investment,  by  intelligent  and  competent  de- 
vclo])ers,  the  deal  is  practical  and  we  believe  calla- 
ble of  accomplishment. 

"If,  however,  your  present  suggestions  indicate 
that  you  regai-d  this  as  a  contract  with  penalties  for 
non})ei't*ormancc  i-atlicr  than  a  working  option  for 
development  purposes,  we  would  prefer  to  step  out 
of  the  deal." 
278.  On  January  28,  19G0,  J\'tti  wrote  to  Edward  J. 
DeBartolo  as  follows : 

"Needless  to  say,  that  I  am  disappointed  in  not 
having  received  any  proposal  from  you  relative  to 
the  pui'chase  of  Nutwood  Farm,  however,  that  is 
not  the  prime  jiurpose  of  this  letter. 

"Sometime  in  late  November,  Clem  Rmeal  au- 
thorized me  to  proceed  with  a  sewer  design  study 
for  the  area  in  and  around  the  Nutwood  site.  The  ■ 
results  of  this  stud.v  plus  a  utilities  plot  map  are 
now  in  my  possession.  Are  }"ou  still  interested  in  i 
availing  yourself  of  this  information?  The  cost  to  n 
vou  as  pel-  signature  of  W.  C.  Smeal,  is  two  hun- 
dred dollars  ($200.00). 

"I  also  have  at  this  time  a  very  interesting  study 
analysis  by  Larry  Smith  and  Company  on  the  sub- 
ject property  and  the  trading  area  surroiniding  it.  . 
It  recites  the  Highway  Department's  plans  for  a  i 
foiu'-ramp  cloverleaf  at  the  ])oint  where  the  Euclid  I 
spur  crosses  Bishop  Road  (Route  84),  and  the  fact  i 
that  the  Highway  Department  estimates  that  the 
spur  comu'cting  the  North-South  Freeway  with  the 
Lakeland  Fx])i'essway,  will  be  open  to  traffic  by  the 
end  of  1962.  This  pertinent  information  is  only 
part  of  a  very  enlightening  study,  if  you  are  inter- 
ested, this  too,  can  be  made  available  to  you. 

"Ed,  I  am  of  the  firm  belief  that  all  the  data  that  I 
we  have  on  Nutwood,  strongly  suggests  that  the 
time  is  here  for  someone  to  act,  in  order  to  capital- 
ize on  an  opportunity,  while  it  is  still  available."      ' 
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280.  Ou  February  10, 1960  Lam-ence  P.  Smith,  Fred- 
erick C.  Arpke  and  Frank  A.  Orrieo,  who  were  the 
sole  co-partners  doing  business  as  Larry  Smith  &  Com- 
pany, executed  an  agreement  whereby  Austin  agreed  to 
sell  all  of  the  stock  of  Severance  Estate,  Inc.,  an  Ohio 
corijoration,  to  Smith  on  stated  terms  and  conditions. 
Severance  Estate,  Inc.  was  the  owner  of  the  150-acre 
site  which  later  became  the  Severance  Center  and  the 
adjacent  land.  The  agreement  was  terminable  by  Smith 
in  the  event  it  considered  itself  unable  to  proceed.  The 
agreement  provided  that  the  capital  stock  of  Severance 
Estate,  Inc.  be  transferred  to  Smith  but  that  it  be  en- 
dorsed in  blank  and  returned  to  be  held  by  The  Austin 
Company  as  security  until  it  was  determined  whether 
Smith  was  able  to  arrange  financing  and  other  pre- 
liminaries necessary  to  development.  The  price  was 
$4,000,000,  and  Smith  also  agi-eed  to  deed  twenty  acres 
of  the  adjacent  property  back  to  Austin  and  to  give 
Austin  the  exclusive  right  to  be  the  engineer,  architect 
and  construction  contractor  for  Severance  Center  and 
in  the  adjacent  laud.  These  terms  which  were  finally 
settled  were  substantially  the  same  as  those  agreed  to 

between  Smith  and  Austin  by  September  1,  1959. 

*     *     * 

286.  On  February  16,  1960,  Treiger  wrote  a  niemo- 
randiuu  in  part  as  follows : 

"With  the  Austin  Company,  we  spoke  of  the  de- 
sirability, at  this  point,  of  announcing  at  least  to 
the  Higbee  and  Halle  Companies,  Larry  Smith  & 
Company's  participation  in  the  ownership.  At  that 
point,  it  would  be  obvious  to  the  stores  that  we  had 
not  rested  during  the  past  two  months  but  had  been 
extremely  active  both  by  way  of  the  purchase  agree- 
ment and  the  work  that  we  authorized  on  our  own 
with  Gruen,  for  example.  We  tried  to  get  ahold  of 
Larry  to  clear  this,  but  could  not  during  the  course 
of  the  day  so  we  consequently  let  the  matter  pass. 
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288.  On  February  20,  1960,  Larry  Smith  wrote  Gil- 
more  of  Austin  a  letter  which  reads  in  part : 

"I  had  intended  to  speak  to  you  about  the  ques- 
tion of  an  announcenuMit.  althonsjh  it  had  been  my 
expectation  that  it  niiglit  lie  postponed  until  a  later 
date  because  we  had  discussed  with  you  the  concept 
of  our  representing  that  they  were  acting  for  the 
Severance  Company  still  under  the  ownership  of 
Austin's — and,  as  a  matter  of  fact,  it  is  expressed 
in  that  fashion  in  the  docmnents. 

"However,  as  you  possibly  know,  the  transaction 
is  cu]'i-entl\'  known  'in  the  streets.'  This  is  a  thing 
that  always  disturbs  us  because  I  do  honestly  be- 
lieve that  we  are  very  strict  in  our  maintenance  of 
a  matter  that  is  expressed  as  being  confidential  even 
under  circumstances  where  we  think  that  there  may 
be  difficulty  in  keeping  it  so.  However,  it  is  diffi- 
cult for  us  to  deny  sometimes  when  we  are  faced 
with  a  direct  statement  by  somebody  on  the  outside 
that  they  know  that  a  certain  condition  exists — if, 
in  fact,  the,y  know  the  statement  to  be  correct. 

"Coming  from  the  general  to  the  specific — Bruce 
Hayden  of  the  Connecticut  General  Life  Insurance 
Company  of  Hartford,  Connecticut,  spoke  to  me 
in  Pittsburgh  the  afternoon  of  the  Eiseidiower  din- 
ner when  I  had  just  left  you  in  Cleveland.  I  ran 
into  him  miexpectedly  at  the  meeting  I  proposed 
attending,  and  he  asked  me,  out  of  a  clear  sky, 
whether  we  intended  to  talk  to  them  al)out  financ- 
ing of  the  Severance  propert}-.  There  were  three 
or  four  other  people  in  the  group  and  the  way  that 
his  questioning  was  framed  indicated  that  he  knew 
that  some  negotiations  were  afoot.  1  therefore  said 
that  that  question  would  be  up  to  the  Austin  Com- 
pany and  that  if  they  wished  us  to  put  the  material 
in  the  Connecticut  General's  hands  when  they  were 
ready  for  financing  we  would  do  so.  Bruce  then 
said  that  his  ])eople  had  been  in  touch  with  it  for 
five  yeai's  and  thought  it  was  a  very  interesting 
piece  of  financing  and  made  the  statement  that  the 
Austin  Company  had  told  them  they  were  disjjosing 
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of  their  interest  to  us  and  that  he  was  interested  in 
whether  we  would  be  looking  for  financing  beyond 
just  the  mortgage  financing.  Under  the  circiun- 
stances,  I  could  not  say  that  this  was  a  total  lua- 
truth.  Subsequently,  when  the  others  had  left,  I 
told  Bruce  that  you  had  discussed  this  with  us  but 
that  there  was  nothing  complete  and  we  didn't 
know  right  at  the  minute  what  might  result.  I 
asked  him  in  general  what  their  interest  was  in  such 
things,  and  said  that  even  for  yoiu*  account  you 
might  be  interested  in  a  fuiancial  partner,  and  he 
suggested  that  we  discuss  it  with  them  whenever 
we  were  free  to  do  so. 


'  \  .  .  I  am  not  in  favor  of  any  newspaper  public- 
ity to  a  matter  of  this  kind,  but  I  do  think  that  a 
statement  to  Halle's  and  Higbee's  that  we  have  en- 
tered into  a  development  contract  ^\dth  you  by 
which  it  is  contemplated  that  a  group  in  which  we 
have  a  substantial  interest  will  acquire  the  prop- 
erty when  you  are  satisfied  that  your  intentions  in 
coimection  with  this  development  have  been  ful- 
filled, would  be  the  best  thing  to  do.  This  would  be 
all  that  would  be  required  for  the  time  being.  Any 
further  discussion  of  this  transaction  could  take 
place  at  a  later  date.  It  represents  the  actual  fact 
at  the  minute  and  I  think  is  as  far  as  we  should  go. ' ' 
*     *     * 

290.  On  February  24, 1960,  Mr.  O'Neill  wrote  to  Mrs. 
Powell  [sic.  Miss  Winslow]  as  follows: 


"I   cabled  you  yesterday  morning    (February 
23rd)  as  follows: 

'Mildred  Winslow 

Hermosilla  13, 

Madrid,  Spain 

Delay  dangerous.  Tele^jhone  inmiediately. 

O'Neill' 
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"A  week  ago  Wednesday,  after  I  had  been  trying 
for  two  days  to  i-cach  yon.  tlio  Cleveland  Pi'css  ]nil)- 
lished  a  report  that  the  Federal  Bnreau  of  Koads, 
which  is  expected  to  finance  90V()  of  the  freeway 
cost,  including  the  l^]nclid  spnr,  had  issued  an  order 
that  on  federally  linanced  roads  tliei-e  were  to  be 
no  more  traffic  interchanges  less  than  2  miles  apart. 
There  are  two  traffic  interchanges  proposed  to  serve 
Nutwood — one  at  the  Euclid  Avenue  end  and  one 
at  Bishop  Road.  At  the  very  beginning  the  State 
Highway  jjeople  told  us  of  the  opposition  of  the 
federal  government  to  a  diamond  traffic  inter- 
change at  Bishop  Road  but,  as  the  result  of  our  ef- 
forts including  a  very  effectiA^e  plan  of  getting  Wil- 
longhl)y  Hills  and  Wicklifle.  in  theii-  own  intei'ests, 
to  take  the  initiative  in  seeking  to  persuade  the  fed- 
eral and  state  authorities  to  install  the  4-way  in- 
terchange at  Bishop  Road,  we  had  gotten  a  commit- 
ment from  the  State  Highway  Department  to  locate 
the  interchange  there  and  the  enclosed  clipping 
from  the  Cleveland  Press  shows  this  proposed  in- 
terchange. 

"The  newspaper  reports  have  indicated  that 
while  the  new  Bureau  of  Roads  interchange  rule  is 
operative  from  January  1st  of  this  year,  it  may  not 
be  enforced  against  intei-changes  already  planned 
and  where  the  property  involved  has  been  aecpiired 
and  the  contracts  let  before  June  30th  of  this  year. 
Four  months  is  a  short  time  in  which  to  work  out 
all  the  ]3roblems  involved  in  ac(|uiring  the  land  for 
the  Euclid  spur,  agreeing  on  compensation  and 
damages  and  getting  bids  submitted  and  contracts 
let,  and  this  whole  operation  will  involve  a  great 
deal  of  hard  and  costly  work. 

"It  seemed  most  urgent  that  we  try  to  get  a  con- 
tract for  the  sale  of  the  property-  with  a  substantial 
down  pajTiient  comi:)leted  before  time  runs  against 
us  on  this  new  order.  If  the  Bishop  Road  inter- 
change were  dropped,  I  would  not  be  surprised  to 
see  a  loss  of  $175,000  to  $200,000  in  the  value  of 
your  property.  There  are  all  kinds  of  negotiations 
and  manipulations  involved  in  this  situation  of  the 
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kind  ill  which  promoters  like  the  Ratners  are  ex- 
pert and  some  are  of  the  kind  in  which  neither  you 
nor  I  would  want  to  be  engaged. 

"I  was  astonished  that  your  letter  of  February 
19th  indicated  that  you  had  not  read  my  letter  of 
January  22nd  carefully  and  did  not  have  it  with 
you  when  you  were  writing  to  me.  I  have  heard 
nothing  from  Petsey  and  I  suppose  your  letter  to 
to  her  will  give  rise  to  further  delay. 

"I  think  that  you  and  Petsey  should  each  write 
me,  telling  me  that  I  am  authorized  to  negotiate  a 
firm  contract  for  the  sale  of  the  property  on  terms 
which  I  consider  proper  for  your  security.  In  view 
of  what  has  happened,  I  must  have  this  kind  of  an 
authorization  to  reassure  Mr.  Petti  and  to  make 
any  progress  in  negotiations  with  the  Ratners  or 
anybody  else. 

"Furthermore  and  especially  in  view  of  the  risk 
of  losing  the  Bishop  Road  exchange,  I  should  have 
yoiu*  long  distance  telephone  numbers  and  cable 
addresses,  and  you  should  be  available  for  any  nec- 
essary signatures,  including  deeds,  without  any 
more  delays  than  is  involved  in  mail  transport. 

•'Please  let  us  have  no  more  delay. 

"Kindest  regards." 

*     *     * 

,  295.  On  March  4,  1960,  Lambert  &  Company  in- 
1  formed  Smith  that  it  v\-as  not  interested  in  participat- 
i  ing  in  the  Severance  project. 


296.  On  March  7,  1960,  Newman  of  Winmar,  New 
York,  wrote  a  memorandum  which  reads : 

"Arrived  in  Cleveland  mid-morning  and  went 
inmiediately  to  the  hotel  for  a  meeting  and  lunch 
with  Paul  Grilmore  and  Ham  Beatty. 

"We  discussed,  generally,  how  we  would  tell  Hig- 
bee's  and  Halle's  of  our  new  role  in  the  develop- 
ment of  Severance. 
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"At  1:30  I  went  to  a  meeting  at  Higbees.  This 
meeting  was  attended  by  Herb  Strawbridge,  ]^oli 
Wi-igbt,  Panl  (Jilmore  and  Ham  Beatty.  At  this 
meeting  J*aul  (Jilmore  disclosed  tlie  fact  that  Lai-ry 
Smith  &  Co.  was  taking  over  the  development  of 
Severance  Center.  Strawbridge  and  Wright  seemed 
to  have  had  an  iidvling  of  this,  so  the  disclostire  did 
not  eome  as  a  complete  stn-prise  to  them.  Gilmore 
explained  that  the  Austin  Company  would  remain 
in  the  picture  as  engineers  and  contractors.  .  .  ." 


298.  On  March  11,  1960,  Larry  Smith  wrote  a  iiiciiio- 
randum  as  follows : 

"I  called  Paul  Gilmore  on  the  phone  at  the  sug- 
gestion of  Hani  Beatty  and  talked  about  publicity 
in  connection  with  om-  contract  with  The  Austin 
Company.  I  said  that  as  far  as  we  were  concerned 
that  we  believed  in  having  as  little  as  i)ossil)le  and 
that  I  thought  it  would  be  30  or  60  days  before  we 
would  have  our  tinancial  relationships  sufficiently 
straightened  otit  in  England  to  justify  any  com- 
ment on  that,  so  1  said  that  having  in  mind  the  fact 
that  it  might  be  necessary  for  The  Austin  Company 
to  release  something  in  oi-der  to  preserve  their  pub- 
lic relations  in  Cleveland  that  we  woidd  leave  it  to 
them  to  make  the  amiouucement  in  any  form  that 
they  wished  liecause  we  were  satisfied  to  have  the 
minimum  announcement  and  to  have  it  phrased  in 
a  way  that  would  put  The  Austin  Company  in  the 
best  local  relationship." 


301.  On  April  29.  1960  Mrs.  Ashcraft  and  Mi's.  Pow- 
ell accepted  Harry  Eatner's  offer  to  piu'chase  Nutwood 
for  $3,500.00  an  acre  on  the  reconmiendation  of  Petti 
and  O'Neill.  The  total  acreage  was  175.189  and  the  con- 
sid(M'ation  was  $613,161.00.  ^Ir.  Ratner  nominated 
Ridge  Hills  Development  Company,  an  Ohio  corpora- 
tion, to  take  title  to  the  premises  on  his  behalf.  Ridge 
Hills,  a  corporation  ow^ied  by  Mr.  Ratnei-  and  two  asso- 
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oiates,  Fred  Stark  (siuce  deceased)  and  Leonard  Fuchs, 
took  title  to  Nutwood  and  is  now  the  owner  of  the  prop- 
erty, except  for  a  portion  which  is  now  owned  by  Mr. 
Fnchs  individually. 

302.  On  Api-il  29,  1960,  Nutwood  was  zcnied  for  resi- 
dential use  only,  except  for  ten  acres,  fronting  on  Eu- 
clid Avenue,  which  were  zoned  for  aiJartment  use.  These 
ten  acres  were  a  part  of  the  property  taken  in  Jaiuiary, 
1961,  by  the  State  of  Ohio  for  the  location  of  the  Euclid 
Spur  and  for  approaches  to  and  from  said  spur.  The 
April  29,  1960  agreement  for  the  sale  to  Ridge  Hills 
Development  Company  contained  no  representations 
as  to  the  zoning  or  conditions  relating  to  rezoning  of 
the  property.  Between  September,  1963  and  July,  1964 
some  portions  of  the  Nutwood  property  not  taken  by 
the  State  of  Ohio  were  rezoned  as  "Business,"  and 
"Multi-family." 

303.  Plaintiff  Hilltop  did  not  show  the  Smith  analy- 
sis to  the  purchasers  of  Nutwood. 

4f         *         * 

311.  On  July  21,  1960  a  front-page  article  in  the 
Cleveland  Plain  Dealer  announced  the  start  of  the  Sev- 
erance Shopping  Center  and  mentioned  that  Smith  was 
owner  and  developer  of  the  Center.  The  Cleveland 
Press  of  the  same  daj'  stated  that  Smith  would  de- 
velop the  Centei-  which  it  "is  purchasing"  from  Austin 
and  that  AVimnar  Realty  Development  Co.  of  New 
York  and  Seattle  will  be  exclusive  leasing  agent  and 
property  manager.  Another  article  in  the  Cleveland 
Press  of  July  22, 1960,  stated : 

"Winmar  will  work  for  Larry  Smith  &  Co.  of 
Seattle." 

*     *     * 

313.  On  July  27,  1960  Wilbert  J.  O'Neill  prepared 
a  draft  letter  to  be  sent  by  plaintiff  Hilltop  to  Smith, 
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inquiring  about  Smith's  interest  in  Severance.  This 
letter  was  sent  to  Smith  by  Petti  on  August  2,  1960.  It 
read  as  follows: 

"Mr.  O'Neill  told  me  some  time  ago  that  the  Aus- 
tin Company  had  disposed  of  its  pnii)i'ietai'y  in- 
terest in  the  Severance  ^Iillikin-Long\vood  devel- 
opment retaiidng  only  the  design,  engineering,  and 
eonstruction  woi-k.  Now  the  Cleveland  papers  have 
announced  that  you  have  acquired  control  of  the 
l)i'oject.  This  is  causing  me  real  embarrassment 
with  my  clients.  I  iniderstood,  of  course,  at  the  be- 
ginning that  you  had  made  a  survey  of  the  Long- 
wood  site  for  the  Higl)ee-Halle  interests  and  that, 
if  you  found  any  conflict  in  giving  me  j'our  ap- 
praisal and  recommendations  concerning  the  Nut- 
wood site,  you  would  so  advise  me,  but  I  did  not 
have  in  mind  the  acquisition  of  a  propi'ietary  inter- 
est by  your  company,  which,  of  course,  woiild  pro- 
duce a  very  serious  conflict  of  interest  in  acting  as 
adviser  on  the  Nutwood  project. 

"Not  knowing  of  this  change  in  your  position  and 
in  reliance  on  your  January  7, 1960,  report  and  our 
subseciuent  discussions  here  in  Cleveland  with  Mr. 
Treiger,  I  advised  my  clients  on  a  sale  of  the  prop- 
erty, which  they  have  made  in  accordance  with  tliis 
advice.  jNly  difhculty  is  fui'ther  increased  by  the  fact 
that  our  Regional  Planning  Conmiission  has  re- 
cently ])ublislied  a  rei)ort  indicating  a  substantial 
need  for  athlitional  shopping  center  development 
in  the  vicinity  of  the  Nutwood  proj)erty. 

"I  shall  appreciate  a  full  explanation  of  your 

position." 

*     *     * 

315.  On  August  9,  1960,  Treiger  prepared  a  memo- 
randum captioned :  Re :  Letter  of  August  2  from  Henry 
Petti — Lyndhurst,  Ohio  Nutwood  Farms,  stating: 

"This  memorandum  is  intended  to  serve  as  the 
basis  for  a  discussion  with  Mr.  Petti  in  Cleveland 
on  August  10,  1960,  predicated  upon  his  letter  of 
August  2ud. 
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1.  At  the  tinio  of  our  undertaking  the  assiginneut 
late  in  1959,  I  notified  Mr.  Petti  of  the  fact 
that  we  were  employed  on  a  consulting  rela- 
tionship on  a  retainer  basis  with  the  Austin 
Company  from  the  inception  of  the  project's 
planning  and  that  we  were  still  actively  work- 
ing on  the  project.  Mr.  Petti  authorized  us  to 
proceed  against  knowledge  of  that  position. 

At  the  time  of  our  undertaking  the  analysis 
of  Niitwood  Farms,  our  only  relationship  to 
Severance  Center  was  as  a  consultant. 

Our  responsihility  to  a  client,  particularly 
under  a  long-term  consultant  relationship, 
cannot  he  less  than  it  would  he  to  ourselves  un- 
der a  propriety  interest.  Consequently,  the 
extent  of  a  possible  conflict  of  interest  between 
alternate  positions  of  consultant  and/or  owner 
would  have  absolutely  no  effect  on  our  ob- 
jectivity. 

II.  Mr.  Petti 's  letter  refers  to  the  Regional  Plan- 
ning Connnission's  report  which  indicated  'a 
substantial  need  for  additional  shopping  cen- 
ter development  in  the  vicinity  of  the  Nut- 
wood propertv'— about  450,000  square  feet  in 
areas  NE-1  and  NE-2  through  1970.  These 
recommendations  must  be  interpreted  in  light 
of  the  concepts  and  qualifications  within 
which  they  were  developed.  The  Commission's 
analysis  is  based  solely  on  a  ratio  of  retail 
space  to  population  (30  square  feet  of  shop- 
ping and  convenience  goods  store  area  in  busi- 
ness centers  for  each  family).  The  report 
states  that  this  yardstick  rejiresents  'overall 
planning  and  must  be  critically  employed  for 
individual  .  .  .  trade  areas  and  shopping  loca- 
tions .  .  .  and  we  caiition  against  permitting 
the  ratio  to  be  employed  for  a  single  shopping 
center. ' 

Our  report  does  not  suggest  that  there  is  no 
further  need  in  the  northeast  Cleveland  sub- 
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iirbs  for  additional  retail  space.  Rather,  our 
report  concludes  that  because  of  coiupetitive 
factors,  there  is  a  uc<j(itivc  potoitial  for  re- 
gional shopping  center  development. 

This  conclusion  is  entirely  consistent  with 
the  finding  and  i-cconiniondation  of  the  Re- 
gional Planning  Coniniission.  Our  study  was 
based  upon  the  jDotential  for  department  store 
and  ai)i)arel  categories  within  a  i-egional  shop- 
ping center  complex,  thus,  representing  a  dif- 
ferent circiunstance  from  scattered  retail  de- 
velopment or  luunerous  smaller  retail  centers 
and  business  districts.  Smaller  centers  are  es- 
sentially oriented  for  convenience,  a  feature 
which  caimot  be  completely  matched  by  the 
large  one-stop  regional  center,  and  hence 
smaller  projects  can  be  justified  and  can  op- 
erate successfully  within  the  overall  regional 
trading  area  served  by  the  regional  shopping 
center.  (As  a  matter  of  fact,  we  noted  that  a 
sufficient  potential  did  exist  for  a  smaller  cen- 
ter at  Nutwood  Farms.) 

III.  In  a  recent  telephone  conversation,  Mr.  Petti 
referred  to  knowledge  that  a  leading  depart- 
ment store  and  leading  chains  are  interested  in 
shopping  center  developments  within  the  Nut- 
wood Farm  area.  This  comment  suggests  that 
oiu"  finding  on  absence  of  i^otential  would  be 
in  error.  There  are  inherent  distinctions  be- 
tween retailers'  and  owners'  objectives.  Often, 
the  department  store  finds  it  necessary  or  de- 
sirable to  establish  a  branch  location  for  stra- 
tegic reasons  in  spite  of  competition  (i.e.,  to 
be  represented  in  a  market  and  to  battle  for  a 
share  of  that  market  rather  than  foregoing  it 
to  competitors).  The  institutional  objectives 
of  the  department  store  is  not  necessarily  con- 
sistent with  investment  objectives  of  a  land- 
owner. 

We  know  ourselves  of  at  least  one  Cleveland 
department  store  interested  in  a  new  branch 
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substantially  east  of  the  Severance  estate.  We 
do  not  believe  that  there  is  a  need  for  addi- 
tional department  store  space  in  this  particu- 
lar suburliau  market  and  we  further  believe 
that  the  development  contemplated  would  be 
relatively  marginal  in  view  of  the  competitive 
situation.  However,  in  spite  of  oiu*  reasoning 
and  conclusions,  we  are  aware  of  the  proba- 
bility that  this  particular  project  will  go  ahead 
because  of  the  store's  conviction  that  such  a 
move  would  benefit  them. 

A  department  store  generally  assumes  that 
a  volume  of  $50  per  square  foot  is  fairly  sat- 
isfactory in  the  early  years  of  a  branch  store's 
operation.  A  typical  department  store  rent 
represents  3%  of  sales,  or  about  $1.50  per  foot 
on  a  $50  sales  volume.  A  rent  of  even  15%  in 
excess  of  this,  for  example,  would  be  $1.72.  In 
view  of  the  fact  that  an  8%  amortization  on 
construction  costs  of  say  $16.00  per  foot  w^ould 
represent  $1.28  and  taxes,  insurance,  mainte- 
nance, management  and  other  overhead  would 
represent  another  $.40  to  $.50  per  square  foot 
of  floor  area,  it  can  be  seen  that  the  'costs' 
might  run  to  at  least  $1.70  or  more.  Investment 
results  are  thus  not  overally  optimistic  from 
the  owaier's  standpoint,  even  at  levels  regarded 
as  satisfactory  from  the  department  store's 
standpoint. 

Finally,  it  must  be  pointed  out  that  differ- 
ences of  opinion  can  exist  in  connection  with 
the  same  set  of  facts  and  our  advice  to  you  was 
developed  on  the  basis  of  best  efforts  on  our 
part  on  your  behalf. 

IV.  Our  Nutwood  Farm  analysis,  in  our  opinion, 
was  predicated  upon  very  liberal  allowances 
in  all  respects,  since  we  wanted  to  be  abso- 
lutely certain  of  our  negative  conclusions.  The 
eastside  of  Cleveland  is  characterized  by  sev- 
eral extremely  strong  retail  concentrations, 
particularly  if  we  consider  the  soon  to  be  de- 
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veloped  Severance  Center.  Review  of  our  re- 
port and  of  our  summary  letter  today  suggests 
a  comparable  conclusion  to  that  expressed  in 
the  report. ' ' 

316.  On  August  10,  1960,  Treiger  went  to  Cleveland 
and  conferred  with  Messrs.  Petti  and  O'Neill  and  stated 
Smith's  position  and  left  with  them  his  written  sum- 
mary of  August  9,  1960.  lie  prepared  a  momnrnnduin 
of  the  meeting  as  follows : 

"I  had  dinner  witli  Mr.  Petti  and  Mi-.  O'Neal 
the  attorney  for  the  family  that  originally  owned 
the  property  at  the  time  tliat  we  made  the  analysis. 
I  had  a  memorandmn  which  I  had  prepared  and 
which  had  been  typed  by  John  Tierney's  secretai-y 
in  Cleveland,  as  the  basis  for  the  discussion.  'The 
substance  of  this  memorandmn,  a  copy  of  which  I 
believe  is  in  the  files  also,  was  as  follows: 

1.  The  responsibility  to  a  client  was  no  greater  or 
less  than  to  oiu'selves. 

2.  Our  sole  position  at  the  time  of  our  undertaking 
the  work  for  ]\Ir.  Petti  on  the  Severance  Center 
was  as  a  consultant. 

3.  Reflecting  on  the  conclusions  reached  in  our  Nut- 
wood Farm  analysis  at  the  ijresent  time,  abso- 
lutely and  lOO^c  is  confirmed  at  present. 

"The  situation  from  their  standpoint  is  as  fol- 
lows: On  the  basis  of  our  report  they  in  turn  rec- 
ommended to  the  OMaiers  of  the  property  to  sell  the 
estate.  Subsequently,  the  new  o\\niers  of  the  prop- 
erty are  undertaking  to  get  the  property  developed 
for  regional  shopping  center  purposes.  Apparently 
there  is  very  substantial  interest  on  the  part  of 
some  of  the  national  tenants  and,  for  that  matter, 
one  of  the  local  department  stores  —  I  believe  the 
May  Company,  knowing  the  way  the  May  Co.  is  op- 
erated thei'e  in  Cleveland  I  would  say  that  the  in- 
tent or  possibility  of  interest  nnght  very  well  be 
well  founded.  Mr.  O'Neal  took  the  position  that  he 
was  well  informed  of  the  fact  that  we  had  a  consult- 
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iug  responsibility  to  the  Austin  Company  at  the 
time  that  we  undertook  the  work  for  them.  How- 
ever, inider  a  condition  of  proprietary  interest,  the 
extent  of  the  conflict  of  interest,  and  this  is  the  im- 
portant point,  was  greatly  expanded,  and  we  owed 
them  an  obligation  to  inform  them  of  the  fact  that 
we  were  submitting  our  report  under  different  cir- 
cumstances than  existed  at  the  time  that  we  under- 
took the  work.  It  would  then  have  Ijeen  up  to  them 
to  decide  whether  to  accept  our  conclusions  and  our 
findings,  or  to  seek  other  guidance  in  the  matter, 
although  the_y  do  not  cpiestion  the  fact  that  they 
owed  us  the  money  and  would  have  paid  us  in  any 
event. 

"I  do  not  believe  that  the.y  were  satisfied  as  a  re- 
sult of  the  meeting,  and  it  was  left  on  the  basis  that 
we  woidd  get  in  touch  again." 

317.  Smith  did  not,  at  any  time  before  August  10  or 
12, 1960,  disclose  to  plaintiffs  or  Mr.  O'Neill  that  Smith 
was  negotiating  to  buy  Severance  from  Austin  or  that 
it  had  bought  Severance  from  Austin. 


319.  On  Septemljer  17,  1960,  plaintiff  Hilltop  wrote 
a  letter  to  Treiger  as  follows : 

"As  you  know,  our  clients  have  been  disturbed 
as  a  result  of  the  disclosiu-es  by  our  local  news- 
papers of  your  company's  acquisition  of  the  Long- 
wood  properties.  Unfortunately,  our  recent  con- 
ference did  not  tend  to  alleviate  this  problem  in 
any  way. 

''In  order  that  we  may  properly  explain  the 
exact  situation  to  our  clients,  it  is  recpiested  that 
you  furnish  us  with  certain  background  informa- 
tion relating  to  the  accpiisition  of  the  Lougwood 
properties.  We  should  appreciate  your  informing 
us  generally  as  to  the  transactions  concerning  your 
company's  acquisition  of  the  Longwood  properties 
and  also  advising  us  of  the  following:  The  dates 
when  The  Austin  Company  was  first  ready  to  dis- 
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pose  of  its  iuterest  iu  the  Lougwood  site ;  the  dates 
during  wliich  negotiations  were  carried  on  by  yoiu- 
company  and  Tlie  Austin  Company  for  tlie  acqui- 
sition of  the  Longwood  property;  and  the  actual 
date  on  which  your  company  ac(iuired  the  proprie- 
t;ii-y  interest  in  tlie  Longwood  property. 

"Furthennore,  the  cpiestion  has  been  posed  to  us 
as  to  whether  under  your  retainer  with  The  Austin 
Company  regarding  the  Longwood  site  your  com- 
IJany  had  any  responsibility  foi'  the  pi-diiKition  of 
the  project  in  connection  with  the  conducting  of 
leasing  negotiations  and  obtaining  tenants  for  the 
proposed  development. 

"Ray,  I  believe  that  since  our  firm  has  been  your 
client  in  this  matter,  we  are  entitled  to  a  more  com- 
plete i)icture  of  the  background  ti-ansaction  than 
has  been  given  us  to  date  in  order  that  we  may  more 
adequately  explain  the  situation  to  our  clients.  Cer- 
tainly, it  would  seem  that  your  company  and  om* 
company  share  a  common  ground  concerning  om- 
obligations  to  a  client  in  the  operation  of  our  busi- 
nesses, particularly,  since  it  is  necessary  for  1)oth 
of  us  to  preserve  and  enhance  our  reputations  as 
competent  and  responsible  business  oi'ganizations. 

"We  trust  that  you  will  do  all  you  can  to  clarify 
this  situation,  and  shall  ajjpreciate  your  earliest 
reply. ' ' 

There  was  no  written  reply  to  this  letter ;  but  there  was 
a  subsequent  meeting  on  February  15,  1961,  at  which 
time  the  Review  Memorandum  (Ex.  10)  was  delivered 
to  plaintiffs. 


323.  On  October  20,  1960,  General  Counsel  for  plain- 
tiff Hilltop  wrote  a  letter  to  Smith  as  follows: 

"Our  office  is  General  Comisel  for  Hilltop  Realty. 
Inc.,  which  has  consulted  us  in  connection  with 
your  market  study  of  the  Nutwood  Farms  Site.  We 
have  been  advised  that  a  possible  conflict  of  interest 
existed  in  your  dealings  with  Hilltop  Realty,  Inc. 
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and  its  clients  as  a  result  of  your  interest  iu  the 
Loiig^\'ood  properties. 

"I  understand  that  recently  Mr.  Hemy  Petti, 
President  of  Hilltop  Realty,  Inc.,  has  written  to 
you  recpiesting  certain  information  in  order  that 
Hilltop  Realty,  Inc.  and  its  clients  may  be  aware 
of  the  exact  situation  concerning  your  activities 
and  interest  in  the  Long^vood  properties.  Without 
further  reiterating  the  remarks  made  in  Mr.  Petti 's 
letter  to  you,  it  is  requested  that  you  send  either  Mr. 
Petti  or  our  office  the  information  requested  in  Mr. 
Petti 's  letter  so  that  all  parties  will  be  apprised  of 
the  situation  and  can  take  whatever  action  is  ap- 
propriate. A  sufficient  period  of  time  has  elapsed 
since  Mr.  Petti 's  letter  to  you  and  he  has  been  un- 
der certain  pressure  from  his  clients,  so  that  your 
earliest  reply  will  be  appreciated." 

There  was  no  written  repl,y  to  this  letter ;  but  there  was 
a  subsequent  meeting  on  February  15,  1961,  at  which 
time  the  Review  Memorandum  (Ex.  10)  was  deliA^ered 

to  plaintiff. 

*     *     * 

333.  On  February  15,  1961,  defendants'  attorneys  in 
Cleveland  called  a  meeting  with  Mr.  O'Neill  and  Mr. 
Petti,  and  Mr.  Zelman  of  the  Cleveland  firm  that  were 
and  are  Hilltop's  General  Counsel,  at  which  time  the 
"Review  Memorandum"  (Ex.  10)  was  given  to  plain- 
tiff, without  charge.  The  "Review  Memorandum"  was 
prepared  by  Smith  and  dated  December  15,  1960.  .  .  . 

334.  On  April  27,  1961,  Hilltop  executed  an  agi-ee- 
ment  with  The  Ridge  Hills  Development  Company  giv- 
ing Hilltop  a  one-year  exclusive  agency  to  find  lessees 
or  purchasers  of  the  Nutwood  i)roperty. 


337.  On  J  une  14, 1961,  Petti  sent  a  Nutwood  In'ochui-e 
to  Mr.  David  Ma.y  of  The  May  Department  Stores  Com- 
pany of  Los  Angeles  advocating  Nutwood  as  "an  ex- 
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celleiit  location  for  a  May  Company  store."  Mr.  Petti 
expressed  his  "firm  belief  that  our  location  is  a  'blue 
collar,'  and  a  middle  income  area  as  c()mi)ared  to  your 
Cedar-Center  location  which  caters  to  jx'ople  in  a  nnicli 
higher  income  bracket.  I  see  little  conflict  as  each  of  the 
trading  areas  is  distinct  in  itself."  Petti  enclosed  a 
map  which  shows  the  trading  area  of  Nutwood  as  com- 
petitive with  neither  the  May  Company's  store  at 
Cedar-Center  nor  Severance  Center. 

III.  EXCERPTS  FROM  TRANSCRIPT  OF  TESTIMONY 

A.   Excerpts  from  Testimony  Bearing  on  Issue  of  Intent 
to  Deceive  (Specification  of  Error  No.  1) 

John  W.  Marshall,  Direct  Examination 
By  Mr.  White  : 

Q  Would  you  state  your  name,  please  ? 

A  John  W.  Marshall. 

Q  Where  do  you  live  ? 

A  9408  Columbia  Boulevard,  Silver  Springs,  Maryland. 

Q  By  whom  are  you  employed  ? 

A  The  United  States  Department  of  Laboi-. 

Q  In  what  capacity^ 

A  I'm  an  economist. 

Q  How  long  have  you  been  employed  by  the  federal  gov- 
ernment in  that  capacity  ? 

A  Approximately  three  years,  sir. 

Q  Were  you  the  economic-  analyst  for  the  Larry  Smitli 
Comjjany  on  the  Nutwood  Farms  memoraudimi  in 
1959-1960? 

A  I  was. 
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Mr.  ■\Vkite  :  May  the  witness  be  shown  Exhibit  176, 
jjlease. 

(The  exhibit  was  placed  before  the  witness.) 

The  Couet  :  Let 's  all  keep  our  voices  up. 

Q   (By  Mr.  White)  Do  3'ou  recognize  that  file? 

A  I  do. 

Q  What  is  it? 

A  This  is  a  listing  of  the  effective  competition  to  the 
Nutwood  Farms  trade  area. 

Q  In  whose  handwriting  are  the  sheets  which  show  the 
percentages  applied  to  determine  effective  compe- 
tition ? 

A  My  own. 

Q  "What  factors  did  you  take  into  consideration  in  de- 
termining the  percentages  of  effective  comj)etition 
to  be  applied  to  Nutwood  ? 

A  The  distance  from  the  Nutwood  Farms  site,  the  size 
of  the  competing  facility  and  the  strength  of  the 
competing  facility — 

The  Court:  You  say  size  of  the  competing  facilities'? 

A  Facility,  sir.  I'm  speaking  in  the  singidar  in  each 
case. 

The  Court  :  I  see,  as  to  each  one. 

A  Yes,  sir.  An.d  the  strength  based  on  whether  it  was  a 
nationally  known  chain  or  a  regional  chain. 

(^  (By  Mr.  White)  What  techniques  or  proeedui-es 
did  you  use  in  determining  the  i)erceutages  to  be 
applied  ? 

A  In  most  cases  where  there  was  strength  of  any  kind, 
again   with   a   sizable   department   store,   I   would 
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sketch  trade  areas  in  the  rough  on  a  piece  of  plastic 
with  a  grease  pencil  and  see  how  far  the  arcs  of  these 
trade  areas  as  estimated  for  a  conii^eting  facility  cut 
into  the  Nutwood  trade  area. 

Q  Was  the  methodology  you  used  in  working  up  the 
effective  competition  for  Nutwood  the  same  or  dif- 
ferent from  other  studies  you  worked  on  ? 

A  Itwas  the  same. 

Q  Did  you  encounter  any  unusual  problems  in  working 
up  the  effective  compelilion  for  Nutwood  ! 

A  No,  sir. 

Q  Did  the  effective  competition  percentages  shown  in 
p]xhibit  17G  represent  your  professional  judgment 
as  to  the  proper  percentages  to  be  applied  ? 

A  They  did. 

Q  Did  anyone  in  the  Smith  organization  attem2)t  to  in- 
terfere with  your  exercise  of  that  judgment? 

A  No,  sir.  Some  modiiication  of  them  came  about  as  a 
result  of  review  conferences,  but  these  were  very 
minor  in  all  cases.  This  is  a  very  usual  technique. 

The  Court  :  Did  anyone  outside  the  Smith  organiza- 
tion attempt  to  influence  you  I 

A  No,  youi"  Honor. 

Q  (By  Mr.  White)  Did  any  of  your  superiors  attempt 
to  interfere  with  any  of  the  judgments  you  made  in 
writing  Exhibit  29? 

A  I'll  have  to  answer  that  in  this  way:  When  an  eco- 
nomic analyst  presents  a  report  of  this  kind  to  their 
superior,  which  would  be  an  account  man,  it  is  al- 
ways subject  to  review  by  the  report  writer  and 
the  account  man.  This  usually  is  perhaps  language 


91 

or  some  particular  item  in  a  given  area  where  the 
account  man  has  familiarity  but  the  report  man 
does  not. 

Q  To  what  extent  can  you  remember  reviewing  the  ef- 
fective competition  of  Nutwood  with  Mr.  Treiger? 

A  Well,  this  was  reviewed,  as  I  have  stated,  as  a  matter 
of  course.  The  entire  report  would  be  reviewed. 

Q  What  if  any  suggestions  can  you  remember  Mr.  Trei- 
ger  making  in  your  review  with  him  of  the  Nutwood 
memorandum "? 

A  Two  things  come  to  my  mind.  One,  the  exi^enditure 
pattern  on  a  per  capita  basis  was  altered  in  several 
cases.  This  M'as  a  give  and  take  where  one  may  have 
been  lowered  slightly  and  another  store  category 
raised  slightly.  Total  expenditures  for  retail  goods 
remained  at  the  same  level  for  each  zone. 

Another  case,  as  I  mentioned  previously,  was  the 
slight  modifieation  in  effectiveness  of  a  given  loca- 
tion. This  might  have  been  modified  very  slightly.  I 
believe  in  the  few  cases  where  this  was  done  they 
tended  to  go  down  rather  than  up,  but  perhaps  I  was 
a  little  more  fearful  of  competition  than  Mr.  Treiger 
was. 

Q  Can  you  give  the  Court  an  illusti'ation  of  what  you 
meant  by  adjusting  the — was  it  per  capita  expendi- 
ture pattern  ? 

A  Well,  for  examjile  my  estimate  in  a  given  zone  may 
have  been  that  the  per  capita  expenditure  for  let's 
say  hardware  goods  was  $60  and  for  drugs  perhaps 
$75.  It  may  have  been  that  Mr.  Treiger  suggested 
that  these  be  modified  so  that  hardware  would  be  $55 
and  drugs  would  be  comj)ensated  higher. 

Q  To  what  extent  can  you  remember  reviewing  the  Nut- 
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wood  memorauduin  with  Mr.  Iiiius  before  it  was  sub- 
mitted to  tbe  client? 

A  Oh,  I  spent  most  of  an  afternoon  with  ]Mr.  Inms.  It 
was  customary  in  the  Tjarry  Smith  office  to  have  two 
senior  people  review  all  economic  re])orts.  It  had 
been  reviewed  by  Mr.  Trciger  and  myself,  and  this 
was  the  second  review. 

Q  Can  you  remember  any  particular  subjects  which  you 
reviewed  with  Mr.  Imus  ? 

A  Mr.  Imus'  review  dealt  mainly  with  techniques,  mag- 
nitudes  of  numbers   and   their  relationship.    (Tr. 

1667-71) 

*     #     * 

Q  When  did  you  first  learn  that  Tjarry  Smith  &  Com- 
pany was  considering  the  purchase  of  an  interest  in 
Severance  property  ? 

A  The  best  period  in  time  that  I  could  give  you  in  that 
would  be  in  the  early  summer. 

Q  Of  what  year? 

A  1960,sir.  (Tr.  1678) 

Thomas  Paul  Darmstadtkh,  Dihect  Examixatiox 
By  Mr.  White: 

Q  Woidd  you  please  state  your  name  and  si)ell  your 
last  name  ? 

A  Thomas  Paul  iJarmstadter,  spelled  D-a-r-m-s-t-a-d- 
t-e-r. 

Q  Where  do  you  reside  ? 

A  5905  Bulla rd  Drive,  Austin,  Texas. 

Q  What  is  your  occupation  ? 

A  Real  estate  developer. 
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Q  With  what  company  are  you  associated  ? 

A  The  Lumbermen's  Company. 

Q  Of  what  city? 

A  Austin,  Texas. 

Q  What  is  your  i)ositiou  with  the  Lumbermen 's  Com- 
pany? 

A  I  'm  vice  president  in  charge  of  their  Property  Man- 
agement Division. 

Q  What  are  your  duties  in  this  connection  ? 

A  Well,  I  look  after  the  operations  of  their  high  rise 
apartments  and  also  merchandise  new  jirojects. 

Q  In  w^hat  area  does  the  Lumbermen's  Company  op- 
erate ? 

A  A  national  basis. 

Q  Did  you  do  the  field  work  on  the  Nutwood  Farms 
study? 

A  I  did. 

Q  Briefly  would  you  describe  the  field  trip  you  took  to 
Cleveland  as  best  you  can  remember  it  ? 

A  I  arrived  in  Cleveland  on  a  Sunday  evening,  checked 
into  my  hotel,  which  was  on  an  outlying  portion  of 
the  Cleveland  area  close  to  Nutwood  Farms.  The 
next  morning  I  called  Mr.  Petti 's  office  and  went  by 
his  office  to  introduce  myself  and  tell  htm  exactly 
what  I  was  in  the  metropolitan  area  to  do.  We  agreed 
to  meet  for  lunch  that  afternoon. 

After  leaving  Mr.  Petti 's  office  I  proceeded  to  up- 
date the  competition  or  the  field  sheets  that  I  pre- 
viously had  from  other  studies  and  to  obtain  addi- 
tional competition  in  the  immediate  area  of  the  site. 
I  also  proceeded  to  contact  various  planning  agen- 
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cies,  local,  comity  and  federal,  as  well  as  the  High- 
way Department  and  other  private  agencies  in  con- 
nection with  ()l)taining  information  which  would  l)c 
utilized  for  writing  the  rejDort. 

The  next  day  I  proceeded  to  obtain  comj^etition  on 
the  outlying  areas,  that  is.  the  two  counties  uj)  along 
the  lake  as  well  as  upchitc  the  competition  which  I 
previousl}^  had.  and  also  contact  additional  agencies 
with  I'ogard  to  ecoiiitiiiic  data. 

Q  About  how  many  such  agencies  did  you  contact? 

A  I  would  say  in  the  neighborhood  of  fifteen  —  well, 
agencies,  when  T  say  ageufics  I  moan  pi-ivate  as  well 
as  public,  about  fifteen  sources. 

Q  Did  you  encounter  any  muisnal  problems  in  doing 
your  field  work  ? 

A  No.  (Tr.  1712-13 A) 

*  *     * 

Q  (By  Mr.  AVHrra)  Drawing  your  attention  to  Exhibit 
175,  the  toj^  sheets  on  the  riglit-hand  side,  is  that  the 
field — I'll  wait  until  yoii  have  it.  Mr.  Darmstadter. 
(Exhibit  No.  175  was  placed  before  the  witness.) 

Q  Are  those  the  field  notes  w^hich  you  submitted  to  Mr. 
Marshall  of  your  trip  to  Cleveland  you  have  just  de- 
scribed for  us  ? 

A  Yes,  sir.  (Tr.  1714-15) 

*  *     * 

Q  Well,  referring  to  your  lit'ld  notes  and  to  these  work 
sheets  in  Exhibit  82,  do  they  represent  your  best 
judgment  as  to  the  conditions  which  j-ou  found  in 
the  field? 

A  Yes,  sir. 

Q  Did  any  of  your  superiors  in  the  Smith  Company  at- 
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tempt  to  interfere  with  your  exercise  of  judgment  in 
any  phase  of  the  work  you  did  on  the  report? 

A  No. 

Q  Did  anyone  else  ? 

A  No. 

Q  When  did  you  tirst  learn  that  Larry  Smith  &  Com- 
pany was  considering  the  purchase  of  an  interest  in 
the  Severance  property  ? 

A  The  exact  timing  I  do  not  recall,  but  I  would  say  it 
was  at  least  one  year  after  we  submitted  the  report 
to  Hilltop  Realty.  (Tr.  1718) 

Tom  M.  Crume,  Direct  Examination 

*         *         4f 

Q  Mr.  Crume,  I  think  when  we  recessed  yesterday  you 
had  just  described  that  when  Mr.  Treiger  arrived  in 
October  1959  you  took  a  ride  around  the  Nutwood 
property  and  its  environs  and  returned  to  the  Hill- 
top office. 

A  That  is  correct,  sir. 

Q  Now,  during  that  ride  was  there  any  period  of  time, 
if  you  recall,  when  you  were  alone  with  Mr.  Treiger? 

A  Well,  as  I  testified  during  my  dej^osition,  when  we 
made  the  stop  at  the  Mount  St.  Joseph  Home  For  The 
Aged  Mr.  O'Neill  got  out  of  the  car  and  at  the  time 
of  the  deposition  I  wasn't  sure  whether  Mr.  Petti 
was  also  out  of  the  car,  but  I  have  determined  since 
that  time  that  he  was,  so — 

Q  Do  you  know  the  occasion  for  their  getting  out  of 
the  car  ? 

A  Well,  it  was  a  question  of  acquiring  some  fill  dirt  for 
the  property,  and  Mr.  O'Neill  was  seeking  Mr. 
Petti 's  assistance  in  obtaining  it. 
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Q  Did  the\-  walk  over  to  ibal  area  ? 

A  Yes,  sir,  that's  right. 

Q  Now,  during  this  period  of  time  did  Mr.  Trciger 
make  any  statement  to  you  concerning  the  uatui'e  of 
his  relationship  wath  Austin  and  Severance  ? 

The  Court  :  Which  time ?  Do  you  mean  after  O'Neill 
and  Petti  left  or  before  ? 

Mr.  Stephan:  When  Petti  and  O'Neill  had  left  and 
he  was  alone  with  Mr.  Crume. 

A  Well.  I  can't  say  definitely  that  the  remark  was  made 
while  Mr.  O'Neill  and  Mr.  Petti  were  out  of  the  car, 
but  since  neither  of  them  remember  hearing  it  I 
would  think  that  that's  the  time  that  he  made  his  re- 
mark to  me. 

Q  (By  Mr.  Stephan)  In  any  event,  wliat  remark  did 
he  make  as  nearly  as  you  can  recall? 

A  In  effect  he  says,  "\'ou  know  we  iiave  made  the 
studies  on  Severance,"  and  of  course  I  did  know, 
and  he  added,  "And  we  ai-e  also" — or,  "We  are  still 
consultants."  (Tr.  479-80) 

B.   Excerpts  from  Testiinony  Beariiift  on  Issue  of  Mate- 
riality (Specification  of  Error  INo.  1) 

Henry  Petti,  Cross-Examination 

*     *     * 

Q  At  the  time  you  hired  Larry  Smith  &  Company 
wasn't  it  your  thinking  that  Nutwood  was  in  an  en- 
tirely different  trading  area  from  Severance  ? 


A  I  might  answer  it  this  way:  I  don't  think  it  was  an 
entirely  dift'erent  ti'ading  area,  but  it  was  a  distinct 
trading  area.  The  trading  areas  were  quite  distinct. 
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One  was  in  a  working  class  ai'ea  and  middle  income 
class,  whereas  Nutwood  was  in  what  I  called  the  car- 
riage trade  area,  and  I  thought  they  were  distinct, 

yes. 

*     *     * 

Q  (By  Mr.  White)  Mr.  Petti,  if  I  may,  on  that  last, 
did  you  misspeak  yoiu'self  ? 

A  Yes,  I  meant  Severance.  LongAvood  was  in  the  car- 
riage trade  area.  I'm  sorry. 

Q  And  Nutwood  was  in  the  working  class  area,  is  that 
correct '? 

A  What  we  refer  to  as  the  blue  collar  or  working  class, 
middle  income  class,  yes. 

Q  Would  you  refer  to  the  Nutwood  and  Severance 
project  sites  as  being  in  entirely  different  trade 
areas? 

A  No,  I  would  not,  because  I  don't  think  any  trading 
areas  are  entirely  within  themselves.  People  come 
from  many  distances  to  go  to  different  stores  at  dif- 
ferent times.  Although  they  are  in  the  trading  area, 
they  are  in  an  entirely  different  center. 

Q  As  a  matter  of  fact,  wasn't  it  your  opinion  at  that 
time  when  you  hired  Larry  Smith  &  Company  that 
Nutwood  and  Severance  would  be  on  each  other's 
borders  but  that  they  were  not  in  the  same  trading 
area  ? 

A  As  far  as  the  delineated  physical  trade  area,  yes,  that 
was  my  thinking.  I  thought  that  they  had  just  about 
reached  each  other  and  maybe  slightly  overlapjoed. 
That  didn't  mean  that  people  from  the  Nutwood 
trading  area  would  be  precluded  from  shopping  at 
Severance  or  vice  versa. 


98 

Q  But  would  it  be  lair  to  say  that  tlu'  two  tiadiug  areas 
as  such  were  distinct,  iu  your  opiuiou? 

A  That  was  my  thinking,  yes. 

Q  And  that  there  was  no  substantial  (•(niliict  between 
the  two? 

A  That  was  what  i  believed.  {Ti:  291-94) 

*  *     # 

Q  (By  Mh.  White)  Mr.  Petti,  do  you  remeinl)er  on  the 
occasion  of  my  taking  your  deposition,  and  1  will  ask 
that  your  deposition  be  placed  before  you — (Deposi- 
tions were  banded  to  the  witness.) 

Q  Will  you  kindly  refer  to  Page  231,  line  25  of  your 
deposition. 

A  I've  got  Page  231. 

*  *     a 

Q  (By  Mr.  White)  Did  I  ask  you  then,  so  the  record 

may  be  clear,  on  that  occasion, 

"Q  It  was  your  opinion  that  Severance  was  not 
within  the  Nutwood  trade  area,  is  that  cor- 
rect?" 

And  you  answered, 

"A  I  would  say  thei-e  would  be  some  overlap. 
We  were  definitelv  thinking  only  in  terms  of 
the  City  of  Euclid.  Wickliffe,  AVilloughby, 
Eastlake,  Mentor,  the  south  of  the  Nutwood 
site  maybe  to  a  distance  of  a  couple  of  miles 
possibly.  If  we  had  the  right  tenants  we 
could  move  into  Mayfield  Road,  but  nothing 
south.  I  felt  that  they  were  on  each  other's 
borders  but  they  were  not  in  the  same  ti*ad- 
ing  area." 

Did  you  give  that  answer  to  my  (juestion  that  occa- 
sion '? 
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A  Yes,  that's  exact! j'  the  way  the  deposition  reads. 

Q  And  you  told  Mr.  O  'Neill  of  your  views,  did  you  not 't 

A  I'm  not  sure  that  I  tokl  him,  although  it's  possible 
in  our  discussion  that  I  did. 

Q  Mr.  Petti,  on  the  occasion  of  taking  your  depositior 
at  Page  232  starting  line  10,  did  I  ask  you, 

"Q  Did  you  share  all  this  with  Mr.  O'Neill?" 

And  your  answer, 

"A  I  think  I  did." 

A  That's  exactly  what  my  previous  answer  was. 

Q  To  the  best  of  your  recollection  did  you  share  these 
views  with  Mr.  O 'Neill? 

A  My  answer  is  the  same,  I  think  I  did. 

Q  Did  you  also  share  your  views  with  Mr.  C'runie? 

A  I  believe  I  would  have.  (Tr.  320-22) 

C.  Excerpts  from  Testimony  Bearing  on  Issue  of  Reli- 
ance ( Specification  of  EjTor  No.  1 ) 

Henky  Petti,  Direct  Examination 


Q  (By  Mr.  Stephan)  When  you  found  in  the  report 
the  conclusion  that  the  potentials  were  negative  as 
to  a  regional  or  intermediate  shopping  center,  did 
you  rely  upon  it  ? 

Mr.  White  :  Oh,  I  object  to  that,  your  Honor,  on  the 
grounds  that  I  previously  announced  with  respect  to 
the  testimony  of  Mrs.  Ashcraft  and  Mrs.  Powell.  This 
is  asking  him  the  direct  (juestion  that  is  one  of  the  ulti- 
mate issues  before  the  Court.  He  can  certainly  ask  him 
what  he  did,  what  conversations  he  had  with  Mr.  Trei- 
ger,  but  this  question  I'm  sure  is  objectionable. 
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TiiK  Court:  Well,  you  may  be  right.  J.  am  going  to 
let  him  answer  it,  however. 

The  Witness:  Will  you  read  the   question   back, 
please?  I'm  sorry. 

The  Court  :  The  (juetJtion  was,  did  you  rely  ou  the  re- 
port you  icceived  from  Treiger. 

A  Yes,  I  did.  (Tr.  234) 


4f-         •»         * 


Q  (By  Mr.  Stephan)  Wliat  did  you  do  after  receiving 
that  report,  or  to  whom  did  you  talk? 

A  I  talked  pretty  much  to  the  associates  in  my  own  of- 
fice, particularly  Mr.  Tom  Crume,  who  had  worked 
with  me  very  closely  on  this,  and  inunediately  we 
began  to  think  of  other  uses  for  the  property,  inas- 
much as  the  regional  shopping  center  had  been  ruled 

out.  (Tr.  235) 

*     *     * 

Q  (By  Mr.  Stephan)  As  a  result  of  the  report  did  you 
discuss  with  Mr.  O'Xeill  taking  any  other  course  of 
action  with  respect  to  the  property? 

A  Yes,  I  did. 

Q  And  what  discussion  did  you  have  with  him  the  first 
time  you  talked  with  him  after  receiving  the  tele- 
phone call  or  the  report  of  January  4  or  8, 1960,  to  the 
best  of  your  recollection  ? 


A  First  I  would  like  to  say  that  we  got  tln-ee  copies  of 
the  report  from  Larry  Smith  &  Company  and  I  im- 
mediately sent  one  to  Mr.  O'Neill  so  that  he  had  a 
copy  of  the  report.  When  I  visited  him  the  next  time 
I  apx)arently  showed  my  disappointment  and  imme- 
diately he  began  to  talk  about  other  uses  for  the 
pi-oi)erty. 
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Q  (By  Mr.  Stephan)  At  the  time  that  you  talked  to 
Mr.  O'Neill,  can  you  fix  that  date  approximately, 
bearing  in  miud  the  dates  of  January  4,  1960  and 
Januarys,  1960? 

A  No,  I  cannot  for  sure. 

Q  Was  it  before  or  after  you  received  on  January  13, 
1960  an  offer  from  Harry  Ratuer  to  buy  the  prop- 
erty? 

A  I  would  imagine  it  would  be  before,  because,  as  I 
say,  when  I  got  the  report  I  inmiediately  sent  him  a 
copy  of  the  report  and  we  were  in  contact  almost 
immediately. 

Q  Now,  can  you  state  whether  or  not  Mr.  Treiger  sub- 
sequently came  to  Cleveland  to  discuss  the  content 
of  the  report  with  you  ? 

A  Yes,  he  did. 

Q  And  what  was  the  nature  of  the  discussion  at  that 
time? 

A  Oh,  pretty  much  he  relating  to  us  his  disappointment 
in  the  negative  conclusion.  I  think  about  that  time  I 
had  worked  up  a  schematic  use  in  the  interval  of 
some  other  uses  for  the  property,  and  we  pretty  much 
spent  the  time  discussing  that  possibility. 

Q  At  that  time  then  had  you  accepted  the  conclusions 
with  respect  to  the  negative  potential  of  the  property 
for  shopping  center  purposes  ? 

A  We  had.  (Tr.  238-40) 


Q  (By  Mr.  Stephan)  When  did  you  first  consider  the 

Ratner  offer  ? 

*     *     * 

A  Well,  we  got  into  serious  consideration  after  the 
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Larry  Smith  ix'port.  When  it  came  in  we  gnvc  it 
some  consideration,  yes,  we  did. 

Q  (By  Mh.  Stei'HAx)  \Vhen  did  you  recommend  to  Mr. 
O  'Neill  that  it  be  accepted  ? 

A  1  lu'lieve  after  Mr.  Treiger  came  to  Cleveland  and 
met  with  us  on  January  18tli.  1  think  innnediately 
that  night  I  prepared  a  letter  and  somewhere  around 
JannaiT  20th  I  wrote  to  Mr.  O'Neill  and  recom- 
mended that  we  accept  the  Katner  offer.  (Tr.  244) 


Cross-Examixatiox 


Q  Did  you  try  to  sell  Nutwood  as  a  regional  shopping 
center  after  receiving  the  Smith  report  and  ])ef()i'e 
the  sale  to  Ridge  iiills  on  April  29, 1960  i 

A  Sell  it  as  a  regional  shopping  center  ? 

Q  Yes,  sir. 

A  No,  I  think  we  were  thinking  of  alternate  uses  and 
trying  to  develop  a  syndicate  amongst  ourselves  with 
the  express  purpose  that  maybe  we  could  set  aside 
sixty  acres  for  some  other  use  which  in  time  might 
develop  into  a  shopping  center. 

Q  Mr.  Petti,  would  you  kindly  turn  to  the  second  phasr 
of  your  deposition,  Page  43.  Do  vow  liave  it,  sir"? 

A  Yes,  I  have  the  page. 

Q  Starting  at  line  11, 

"Q  Just  make  it  January  15th,  Mr.  l*etti,  aftei' 
3^ou  received  the  Larry  Smith  repoi-t. 

"A  AVhen  you  say  we  were  holding  it  for  strictly 
residential  land,  I  think  the  fact  remains 
that  that's  all  we  had,  was  strictly  residen- 
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tial  land,  and  I  don't  tliink  we  had  anything 
more  to  offer  the  buying  public. 

' '  Q  And  you  didii  't  try  to  sell  it  on  any  other 
basis? 


li 


'A  We  did  not." 

Did  I  ask  you  those  questions  and  did  you  give  me 
those  answers  at  the  time  I  took  your  deposition  1 

A  Yes. 

Q  And  were  those  correct  responses  to  the  best  of  your 
ability "? 

A  I  think  there  is  a  difference  between  trying  to  sell  a 
raw  piece  of  land  that  will  become  a  regional  shop- 
l)ing  center  development  as  against  selling  a  regional 
shopping  center  piece  of  land  that  had  the  ingredi- 
ents of  the  accomplishments  that  are  necessary  to 
make  it  that. 

Mr.  White  :  May  the  question  be  read  back  to  the 
witness,  please.  (The  reporter  read  the  last  question.) 

A  They  were,  to  the  best  of  my  ability. 

Q  (By  Mk.  White)  Specifically  did  you  represent  Nut- 
wood to  anyone  rei)resenting  Eidge  Hills  as  appro- 
priate for  the  construction  of  a  regional  shopping 
center  within  the  same  dates  ? 

A  When  you  say  within  the  same  dates,  would  you 
identify  the  dates  1 

Q  Yes.  After  Mr.  Treiger  came  to  Cleveland  on  Janu- 
ary 18,  1960  and  up  to  April  29,  1960,  which  I  think 
was  the  date  of  the  sale  to  Ridge  Hills. 

A  No,  I  don't  think  there  was  any  need  to  represent 
anything.  You  remember  that  I  had  represented  this 
land  prior  to  the  Larry  Smith  rej^ort  to  the  Ratner 
people  as  a  good  regional  shopping  center  site.  It 
had  potential.  After  that  I  had  no  reason  to  continue. 
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Now,  if  you're  trying  to  cliff oreiitiate  betwooii 
before  and  after  the  rei)ort,  it  i^  po!^.•^ible  that  after 
the  report  Fred  Stark  in  particuhir  thought  that  it 
was  a  good  regional  shopping  center  site. 

Q  You  mean  after  the  sale,  don't  you,  Mr.  Petti? 

A  Yes. 

Q  Not  after  the  report  but  after  the  sale  to  Ridge  Hills "? 

A  Well,  my  memory  there  is  a  little  fuzzy.  I  couldn't 
tell  yon  I  mean  definitely  as  to  wlicii  this  took  place. 
Mr.  Stark's  relationship  with  me  was  not  very  cor- 
dial at  the  time,  mine  wasn't  with  him.  so  I  can't  say 
that  I  done  nmcli  representing  to  Mr.  Stark  at  all. 

Q  Mr.  Stark  is  deceased  now,  is  he  not? 

A  That's  right. 

Q  And  Harry  Ratnei-  is  deceased  now? 

A  That's  right. 

Q  And  to  identify  Mr.  Stark,  he  was  in  effect  a  partnci' 
with  Mr.  Harry  Ratner  in  the  Ridge  Hills  Develop- 
ment Company  as  you  miderstood  it,  isn't  that  cor- 
rect? 

A  Not  at  the  time  of  my  negotiations  with  Harry  Rat- 
ner. As  a  mattei-  of  fact,  ilai'i-y  Ratner  didn't  even 
want  me  to  indicate  to  Fred  Stai-k  wliat  the  prici- 
was. 

Q  Well,  Mr.  Petti,  now  can  you  answer  my  {|uestion  to 
the  best  of  your  knowledge  when  it  became  known 
to  you  that  Mr.  Stark  had  an  interest  in  Ridge  Hills  .' 

A  I  had  been  told  by  Harry  Ratner  that  they  intended 
to  bring  Mr.  Stark  in  as  a  partner  if  they  were  suc- 
cessful in  acquiring  the  property. 

Q  Now,  Ml".  Petti,  would  yon  kindly  tnvn  to  Page  413 
of  your  deposition. 
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Mr.  Stephan  :  Is  that  413? 

Mr.  White  :  Yes. 

A  I  have  it. 

Q  (By  Mr.  White)  Did  I  ask  tlie  (luestioii  which  ap- 
pears startiug  at  line  21, 

"Q  Did  you  represent  this  property  to  the  Rat- 
ners  as  appropriate  for  tlie  construction  of 
a  regional  shopping  center  ? 

"A  I  did  not." 

Did  you  give  that  answer  ? 

A  Are  you  talking  about  after  the  rejjort  or  before  the 
report  ? 

Q  Did  you  misunderstand  my  question  at  that  time  1 

A  Well,  I'd  like  to  read  the  beginning  of  this,  because 
I  think  somewhere  we  were  differentiating  before 
the  report  or  after  the  report. 

Q  You  may  read  as  nuich  as  you  wish. 
(Brief  pause.) 

Mr.  Stephan  :  I  don 't  want  to  suggest  any  answer, 
but,  Mr.  White,  may  I  inquire,  if  your  Honor  please, 
whether  a  number  of  pages  earlier  at  Page  409,  line 
8,  the  beginning  of  your  question,  ' '  This  is  March  1, 
1960"  relates  to  the  question  on  Page  413  to  which 
you  refer? 

Mr.  White:  That's  correct. 

Q  (By  Mr.  White)  Mr.  Petti,  I'm  sure  you  will  agree 
if  you  read  the  context  that  my  question  w^as  within 
the  context  of  between  the  time  when  you  met  with 
Treiger  on  Jaimary  18th  in  Cleveland  and  Ajaril  29th, 
the  date  of  the  sale  to  Ridge  Hills.  Did  you  under- 
stand my  question  in  that  way "? 
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A  If  you're  talking  wbctLcr  1  represented  this  prop- 
erty as  a  regional  shopping  eenter  between  January 
18,  1960  and  the  date  of  the  sale,  I  said  1  did  not. 

Q  Yes,  and  is  that  your  testimony  here  today  ? 

A  Yes. 

Q  Would  that  include  nonrepresentation  to  Karl  Kani- 
nier,  the  attorney  for  Ridge  Hills  Development  Com- 
pany? 

A  When  you  say  nonrepresentation,  I'm  not — 

Q  Did  you  represent  Nutwood  as  a  good  regional  shop- 
ping center  site  to  Karl  Kanuner  between  those 
dates? 

A  AYell,  I  think  we'd  have  to  go  ])ack  to  my  relationship 
with  Karl  Kammer  prior  to  this. 

Q  I  think  you  can  answer  the  question. 

Mr.  White:  And  I  ask  your  Ilonoi-  to  liave  him 
answer  the  question. 

The  Court:  Yes,  I  think  that  can  be  answered. 
Mr.  Petti.  You  may  explain  after  you  answer  if  you 
need  to. 

A  Well,  I  think  about  this  time  the  Katners  felt  that 
they  had  succeeded  in  getting  us  to  deliver  the  prop- 
erty, and  the  only  thing  that  they  were  interested  in 
was  in  closing  this  deal  and  getting  the  property  in 
their  na:ne.  They  needed  no  selling,  they  were  anx- 
ious to  acquire  this  property.  I  did  not  at  that  time 
need  any  selling  tools  or  any  pitch  or  any  embroider- 
ing of  this  property  to  make  a  sale.  The  deal  was  be- 
ing closed. 

Q  (By  Mr.  White)  Mr.  Petti,  my  question  is  a  very 
simple,  direct  one.  Namely,  did  you  represent  to  Mr. 
Karl  Kanmier,  a  member  of  the  Cleveland  bar,  Nut- 
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wood  as  a  regional  shopping  center  between  January 
18,  1960  and  April  29,  1960  or  not? 

A  My  negotiations  were  not  with  Karl  Kaninier.  Karl 
Kaniiner  was  an  attorney  and — 

The  Court:  Now,  just — 
A  I  did  not. 

The  Court  :  All  right. 

A  To  the  best  of  my  recollection  I  did  not. 

Mr.  White:  May  I  have  Exhibit  348,  please.  (The 
exhibit  was  handed  to  Mr.  White.) 

Q  (By  Mr.  White)  So  the  record  may  be  entirely  clear, 
Mr.  Petti,  your  testimony  is  that  you  did  not  repre- 
sent Nutwood  to  anyone  as  a  good  site  for  a  regional 
retail  center  or  shopping  center  between  the  time 
you  talked  to  Mr.  Treiger  on  January  18  and  the 
time  of  the  sale  on  April  29,  1960,  is  that  correct? 

A  At  the  time  of  the  sale,  the  closing  of  the  sale? 

Q  Well,  April  29, 1960  is  the  date  of  the  sale. 

A  I  can't  say.  It's  possible  that  Fred  Stark  coming  into 
my  office,  who  felt  that  he  was  very  knowledgeable 
in  conunercial  real  estate,  might  have  initiated  some 
participation  together  with  me.  I  had  good  knowl- 
edge of  the  Nutwood  site,  he  had  been  successful  in 
building  for  department  stores,  had  the  money,  and 
might  have  wanted  me  to  use  our  company  in  expos- 
ing this  property,  but  I  can't  rightfully  say  as  to 
whether  it  was  then  or  maybe  it  was  right  after 
April  29th.  There  was  a  little  bit  of  di\dsion  between 
the  thinking  on  Fred  Stark  and  Harry  Ratner  as  to 
this  property. 

Q  Well,  let's  say  other  than  to  Fred  Stark  who  is  de- 
ceased, did  you  represent  Nutwood  Farms  as  a  good 
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retail  regional  site  between  January  18  and  April  29, 
1960,  to  the  best  of  your  recollection? 


A  It's  very  possible  that  1  did. 

Q  (By  Mr.  White)  To  whom? 

A  I  wouldn't  renienihor  to  whom,  but  there  was  never 
any  doubt  in  my  mind  that  Nutwood  was  a  good  re- 
gional retail  site,  as  for  its  location,  as  for  its  access 
roads,  as  for  its  ownership,  and  there  were  people 
in  the  business  that  could  [)ut  these  things  together 
without  needing  a  market  studies.  So  it  is  possible, 
as  I  say,  that  I  might  have  represented  this  to  others 
as  a  good  location  for  a  good  regional  shopping  center 
site. 

Q  In  this  interval? 

A  Well,  now  you've  got  me  there.  It's  pretty  difficult 
for  me  to  pin  point  it  at  that  interval. 

*  *     * 

Q  (By  Mr.  White)  Did  you  represent  Nutwood  to  Ed- 
ward J.  DeBartolo  or  one  of  liis  representatives 
after  January  18, 19G0  as  a  good  regional  retail  site? 

A  Yes,  I  did. 

*  *     * 

Mr.  White:  May  this  letter  be  placed  before  the 
witness,  please.  (A  paper  was  placed  before  the  wit- 
ness.) 

Q  (By  Mr.  White)  Mr.  Petti,  I  show  you  what  appears 
to  be  a  letter  dated  January  29,  1960,  three  pages, 
and  I  ask  you  to  refer  to  the  third  page  and  ask  you 
whether  that  is  your  signatm-e  ? 

Mr.  Stephan:  May  I  first  of  all,  if  the  Court 
please,  inquire  if  this  letter  comes  from  any  file 
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heretofore  teudered  by  either  side  and,  if  so,  its  date 
and  page  number. 

The  Court:  It  comes  from  one,  as  I  recall,  that 
was  marked  for  impeachment  purposes. 

Mr.  White  :  That 's  correct,  j'our  Honor. 

The  Court  :  Marked  and  sealed. 

Mr.  White  :  So  your  Honor  and  Counsel  may  fol- 
low my  examination,  I  have  extra  copies.  (Papers 
were  handed  to  Mr.  Stephan  and  the  Court.) 

Q  (By  Mr.  White)  Is  this  your  signature  on  the  third 
page  of  this  docimient,  Mr.  Petti  ? 

A  It  is. 

Q  Is  this  a  letter  which  you  sent  to  Mr.  Galvin  on  or 
about  the  date  it  says,  namely  January  29,  1960? 

A  Yes,  it  is. 

Q  I  notice  that  there  is  a  copy  shown  to  W.  Savage. 
Who  is  he  ? 

A  I'm  trying  to  remember  this  Savage,  because  there 
was  an  incident  where  some  promoter  came  out  of 
the  blue,  and  Nutwood  had  been  exjiosed  to  him  by 
someone  and  he  came  to  us  and  thought  that  he  could 
put  this  thing  together  because  he  had  contacts  in 
New  York  or  some  such  thing,  but  after  borrowing 
twenty  dollars  from  me  I  think  I  never  heard  from 
him  again.  I  think  the  guy  turned  out  to  be  a  com- 
plete phony,  and  we  did  send  him — he  wanted  this 
data,  and  inasmuch  as  we  had  it  we  sent  him  a  copy 
of  it. 

Q  Do  you  recall  Mr.  Calvin  having  called  you  shortly 
before  January  29,  1960  and  telling  you  that  he  had 
a  prospect  looking  for  undeveloped  shoioping  center 
property  ? 
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A  I  think  my  cuiitact  with  Peter  Galviii  came  tlirougli 
his  dad,  Mr.  Sidney  Galvin,  who  was  also  familiar 
with  the  Nutwood  site  at  the  time  when  we  were  try- 
ing to  interest  Allied,  and  when  I  made  known  to 
Mr.  Galvin  that  we  might  consider  selling  the  Nut- 
wood site  outright,  I  think  it  was  he  tliat  asked  me 
to  get  ill  touch  with  his  son  or  asked  his  son  to  get  in 
touch  with  me,  and  that  is  how  that  contact  was  made. 

Mr.  White:  May  the  question  be  read  back,  please. 
(The  reporter  read  the  last  question.) 

Q  (By  Mii.  White)  Can  you  answer  my  question,  Mr. 
Petti? 

A  Peter  Galvin  had  a  part\-  for  shopping  center  prop- 
erty, is  that  what — 

Q  I'll  repeat  the  question  on<;e  more.  Do  you  recall  Mr. 
Peter  Galvin  having  called  you  shortly  before  Janu- 
ary 29,  1960  and  telling  you  that  he  had  a  prospect 
looking  for  luideveloped  shopping  center  property? 

A  I  don't  recall  the  call.  Itiit  it's  possible  that  it  was 
made  known  to  me  that  Peter  Galvin  had  a  prospect 
for  shopping  center  property. 

Q  Do  you  remember  telling  Mr.  Galvin  at  that  time  that 
Nutwood  in  your  opinion  had  good  potential  for  a 
major  retail  center? 

A  It's  possible  that  I  did,  yes. 

Q  And  this  was  after  January  18,  1960? 

A  It  would  have  been,  yes. 

Q  And  before  April  29,  1960? 

A  Yes. 

Q  Didn't  you  as  a  matter  of  fact  meet  with  Peter  Gal- 
vin and  Mr.  Savage  on  or  about  January  25,  1960? 
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A  Peter  Galviii  aiid  Savage  had  uo  comiectiou  what- 
soever. 

Q  Why  was  it  then  that  you  sent  a  copy  of  this  letter 
to  Mr.  Galvin  to  Mr.  Savage? 

A  To  the  best  of  my  recollection  Mr.  Savage  was 
brought  to  me  by  Bill  Lyons,  who  was  our  accountant 
at  the  time,  and  he  told  me  that  this  Savage  was  a 
very  knowledgeable  person  and  had  contacts  and 
thought  that  he  could  do  something  on  Nutwood.  I 
don't  recall  that  it  was  Peter  Galvin 's  jjrospect,  be- 
cause this  Savage  was  a  promoter  type  individual, 
and  I  think  that  was  the  reason  that  we  ujDped  the 
price  on  it  to  allow  for  conmiissions  for  either  Savage 
or  Mr.  Peter  Galvin. 

Q  Is  it  your  testimony  that  you  did  not  meet  on  or  about 
January  25,  1960  with  Mr.  Galvin  and  Mr.  Savage 
together  to  discuss  Nutwood*? 

A  I  'ni  trying  to  recollect.  I  gave  it  no  significance  for 
a  long  time.  It's  just  possible  that  we  did  meet  to- 
gether. I  don't  know  what  the  coimection  was  be- 
tween Savage  and  Galvin,  to  be  honest  with  you. 

Q  Could  I  refresh  your  recollection  bj'  saying  that  on 
that  occasion  you  told  them  that  Nutwood  had  good 
potential  for  a  regional  shopping  center? 

A  I  thought  it  had  a  great  potential. 

Q  ^Vell,  did  you  or  did  you  not  tell  Mi'.  Savage  and  Mr. 
Galvin  on  that  occasion  that  it  had  a  good  potential 
for  a  regional  shopping  center  f 

A  1  think  at  that  time  we  were  exchanging  ideas,  and 
we  agreed  that  it  had  great  potential. 

Q  Do  you  mean  Mr.  Savage  and  Mr.  Galvin  told  you 
they  thought  it  had  great  potential  ? 
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A  Well,  Mr.  (Jalvin  was  (iiiite  exiJerieuced  iu  the  real 
estate  business,  his  dad  was  a  very  learned  man,  and 
I  think,  yes,  between  the  three  of  us  we  were  trying 
to  see  what  we  could  do  with  this  for  a  regional  shop- 
ping center.  There  were  others  in  the  marketplace 
that  were  putting  these  things  together  over  and 
above  the  reconunendations  of  market  analysts.  Be- 
cause we  were  ruled  out,  it  didn't  necessai'ily  rule 
out  everybody  else. 

Q  Specifically,  Mr.  Petti,  didn't  you  tell  those  two 
gentlemen  on  the  occasion  when  you  met  with  them 
in  the  last  week  of  January  1960  that  you  thought 
this  was  a  good  retail  center  ? 

A  I  said  it  had  good  retail  potential,  the  site,  the  access 
roads,  the  expendable  income.  If  somebody  wanted 
to  hold  it  five,  six,  eight,  ten  years,  yes,  there  was  a 
lot  of  potential  there. 

Q  Was  Mr.  Savage  interested  in  liuying  this  property 
for  ten  years  hence? 

A  It's  difficult  for  me  to  explain  to  you — Mr.  Savage  to 
anyone.  He  was  a  complete  phony.  He  borrowed 
twenty  dollars  from  me  and  I  never  saw  him  again. 
He  gave  me  a  phony  address  and  a  phony  telephone 
number.  It  was  a  very  interesting  experience. 

Mr.  White:  Would  you  read  the  question  back, 
please,  Mr.  Reporter.  (The  reporter  read  the  last 
question.) 

A  As  I  tried  to  tell  }  ou,  Mr.  Savage — 

The  Court  :  Now  just  a  moment. 

A  No,  he  was  not. 

Q  (By  Mr.  AVhite)  Mr.  Petti,  referring  you  to  the  se<'- 
ond  from  the  last  paragraph  of  this  Exhibit  348-A, 
doesn't  it  appear  that  you  were  offering  the  prop- 
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erty  to  Mr.  (ialviu  uiid  Mr,  iSavagc  for  $3,750.00  an 
acre  *? 

A  It  does. 

Mk.  Stephan  :  Excuse  me.  I  understand  that  the 
envelope  is  Exhibit  348  containing  impeaching  ma- 
terial. Has  this  now  been  marked  Exhibit  348- A  ? 

Mr.  White  :  I  would  ask  that  it  be  so  marked. 

The  Court  :  It  will  be  so  marked. 

Mr.  White:  And  I  would  like  to  oti'er  it,  your 
Honor. 

The  Court  :  Any  objection  ? 

Mr.  Stephan  :  I  have  no  objection,  your  Honor. 

The  Court  :  It  will  be  admitted.  (Exhibit  No.  348- 
A  was  marked  for  identification  and  admitted  in 

evidence.) 

*     *     * 

Q  (By  Mr.  White)  Was  it  the  Smith  report  which 
caused  you  to  raise  the  asking  price  of  Nutwood  from 
$3,500.00  to  $3,750.00  an  acre'? 

A  No,  it  was  not. 

Q  You  had  previousl}'  never  offered  the  property  at 
that  price,  had  you? 

A  No,  we  had  not. 

Q  Did  either  Mr.  Ualvin  or  Mr.  Savage  ask  to  see  the 
Smith  report  1 

A  I  can't  remember.  We  were  perfectly  willing  to  make 
it  available  to  them,  and  so  the  letter  states. 

Q  Did  anything  occiu-  between  Jamiary  18,  the  date  of 
Mr.  Treiger's  conference  with  you  in  Cleveland,  and 
Jamiary  29  to  change  your  mind  that  Nutwood  was 
suitable  for  a  regional  shopping  center  ? 
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A  I  don't  think  anything  dianged  my  mind.  The  only 
thing  was  the  report  submitted  to  me  that  caused  us 
to  abandon  our  program.  It  didn't  mean  that  some- 
body else  couldn't  take  it  on. 

Q  Well,  specifically  did  anything  occiu-  between  Janu- 
ary 18  and  January  29,  1960  which  cnmplotely 
changed  your  view  of  Nutwood'^ 

Mr.  Stei'Han:  I  object  to  that  as  repetitive.  He 
just  answered  that  precise  question. 

The  Court:  He  doesn't  get  an  answer  to  his  ques- 
ious,  that's  the  trouble.  Mr.  Petti,  I  want  you  to  pay 
close  attention  and  answer  the  questions.  We  will 
make  much  better  progress.  Overruled. 

Mr.  Stephan  :  May  the  question  be  read  back  1 

The  Court:  Yes. 

Mr.  Stephan:  And  will  the  witness  kindly  listen 
carefully  a:id  answer  to  the  best  of  your  ability.  (The 
reporter  read  the  last  question.) 

The  Court:  Is  that  the  last  question"? 

The  Reporter  :  Yes,  your  Honor. 

A  Not  that  I  can  think  of  that  completely  changed  my 
view  of  Nutwood,  no. 

Q  (By  Mr.  White)  Is  it  your  testimony  then,  Mr. 
Petti,  that  you  I'elicd  on  the  Smith  report  to  the  ex- 
tent that  it  was  favorable,  namely,  such  aspects  as 
good  access,  but  did  not  rely  on  the  negative  aspect 
that  there  was  too  much  competition? 

A  I  think  that  was  precisely  my  conclusion  as  to  the 
report. 

Q  In  fact  on  Page  2  of  Exhil)it  348-A,  looking  at  the 
last  sentence  under  No.  Arabic  II  and  (juoting,  so 
we  may  all  have  it  before  us, 
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"It  is  our  considered  opinion  that  this  is  the 
only  location  in  the  northeast  area  that  is  suit- 
able for  a  regional  center.  If  true,  and  we  know 
of  no  other,  this  should  provide  insurance 
against  significant  competition  of  a  regional 
nature." 

Did  you  believe  at  that  time  that  Nutwood  had  no 
significant  competition  of  a  regional  natiu-e  ? 

A  Well,  actually  this  was  a  letter,  I  think,  that  we  had 
prepared  before  the  report,  and  I  think  we  merely 
sent  it  out  almost  verbatim  at  that  time  when  some- 
body rec[uested  some  information  relative  to  Nut- 
wood. 

Mr.  White  :  May  the  question  be  read  back,  please  1 

The  Court:  Yes.  Pay  close  attention  to  it,  Mr. 
Petti.  (The  reporter  read  the  last  question.) 

A  Yes,  I  did  believe  that  it  had  no  significant  competi- 
tion as  a  true  regional  site. 

Mr.  White  :  May  this  letter  be — 

Q  (By  Mr.  White)  First,  did  you  carry  on  any  other 
correspondence  with  anyone  at  Osterndorf-Morris 
Company? 

A  None  that  I  can  recall  sijecifically,  other  than  the  fact 
of  this  contact  from  Peter  Galvin. 

Q  Do  you  know  Donald  Cloak,  the  president  of  Osteu- 
dorf-Morris'? 

\  A  I've  met  him,  yes. 

I 

Mr.  White  :  May  this  letter  be  marked  as  Exhibit 
318-B,  please. 

The  Clerk:  B,  did  you  say? 

Mr.  White:  B.  (Exhibit  No.  348-B  was  marked 
for  identification.) 
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The  Court:  Do  you  have  a  copy  if 

Mr.  White:  Yes,  I  do,  your  Honor.  (Papers  were 
handed  to  the  Court  and  plaintiffs'  Counsel.) 

Q  (By  Mr.  White)  Does  the  document  which  has  been 
marked  as  Exhibit  348-B  bear  your  signature? 

*  *     * 

A  Yes,  it  bears  my  signature. 

Q  (By  Mr.  White)  Is  this  a  letter  which  you  sent  to 
Donald  Cloak  of  Ostendorf -Morris  on  or  about  June 
12,1959? 

A  It  is.  (Tr.  382-89,  391-402) 

*  *     » 

Q  (By  Mr.  White)  Do  you  have  Exhibit  235  in  front 
of  you "? 

A  Yes,  I  do. 

Q  Is  this  a  brochure  which  you  pi'e])ared  for  the  May 
Company  on  or  about  June  29,  1960? 

*  *     * 

A  Yes,  it  is. 

Q  (By  Mr.  White)  Now,  at  the  time  }ou  prepared  this 
brochure  did  you  believe  that  Nutwood  was  a  good 
location  for  the  development  of  a  major  retail  center  ? 

A  I  believe  for  the  right  people,  yes,  it  could  still  have 
been  developed  as  a  major  retail  center.  We  were 
unable  to  do  it.  (Tr.  414-15.) 

Karl  D.  Kammer,  Direct  Examination 

By  Mr.  White  : 

Q  Would  you  state  your  name,  please? 

A  Karl  D.  Kammer. 

*  *     * 

Q  (By  Mr.  White)  Where  do  you  live? 
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A  22888  Holniwood,  H-o-l-ui-w-u-o-d,  Drive,  Shaker 
Heights,  Ohio. 

(^  What  is  youi-  profession  1 

A  Attorney  at  law. 

Q  What  is  your  office  address  t 

A  1020  Leader  Building  and  20020  St.  Clair. 

Q  Of  what  bar  associations  are  you  a  member'? 

A  Cuyahoga  County  Bar  Association,  and  Ohio  State 
Bar  Association. 

Q  How  long  have  you  been  a  member  of  the  bar"? 

A  Since  1953. 

Q  Would  you  sketch  briefly  for  us  your  educational 
backgi'ound  ? 

A  After  leaving  high  school  I  attended  Western  Re- 
serve University  for  tkree  years  and  am  a  graduate 
of  Cleveland  Marshall  Law  School. 

Q  Are  you  a  member  of  the  board  of  directors  of  any 
financial  institutions  in  the  Cleveland  area? 

A  Yes,  the  Euclid  Savings  Association. 

Q  In  your  duties  on  that  board  of  directors  do  you  have 
any  occasion  to  deal  with  the  valuation  of  real  prop- 
erty? 

A  I  'm  a  member  of  the  executive  conmiittee  of  the  bank 
and  I  pass  on  all  loans  that  are  made  by  the  bank. 

Q  Have  j'ou  in  your  practice  tended  to  specialize  in  any 
field? 

A  I  specialize  primarily  in  real  estate  and  corporate 

law.  (Tr.  1632-33.) 

*     *     * 

I  Q  How  long  have  you  been  secretary  and  counsel  for 
Ridge  Hills? 
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A  Since  sometime  in  lUGU  when  tLii.s  eorporaliun  was 
formed. 

Q  Did  you  participate  in  the  negotiations  for  the  pur- 
chase of  Nutwood  Farms  by  Ridge  Hills? 

A  Yes,  I  did. 

Q  When  did  the  negotiations  start? 

A  1  believe  it  was  sometime  toward  the  end  of  1959,  the 
latter  part  of  1959  at  any  rate.  (Tr.  1637.) 

*  *     * 

Q  (By  iMk.  WniTE)  Showing  you  what  has  been 
marked  for  identification  as  Exhibit  198-D  and  re- 
ferring you  particularly  to  the  last  page  thereof,  is 
that  your  signature? 

A  Yes,  sir,  it  is. 

Q  What  is  Exhibit  198-D,  igncu'ing  for  the  moment  the 
penciled  notations  on  it  ? 

A  It's  an  offer  to  purchase. 

Q  What  property? 

A  Approximately  170  acres  known  as  the  Nutwood 
property. 

Q  What  is  the  date  of  the  offer? 

A  I  believe  it's  January  13, 1960. 

Q  By  whom  is  the  offer  made  ? 

A  Harry  Ratner  or  nominee.  (Tr.  1638.) 

*  *     * 

Q  (By  Mr.  White)  Do  you  know  Henry  Petti? 

A  Yes,  sir,  I  do. 

Q  How  long  have  you  known  Mr.  Petti? 
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A  I  would  say  for  at  least  eight  or  ten  years. 

Q  How  loug  before  January  13,  1960,  the  date  of  Ex- 
hibit 198-D,  how  long  before  did  you  commeuce  ne- 
gotiations for  the  purchase  of  Nutwood? 

A  For  at  least  a  period  of  several  weeks,  perhaps  a  few 
mouths. 

Q  Did  you  have  any  meetings  with  Mr.  Petti  concern- 
ing Nutwood  before  the  date  of  the  offer  of  January 
13,  1960? 

A  Yes,  sir. 

Q  Can  you  tell  us  the  dreimistauces  which  led  to  the 
offer  of  Jaiuiary  13, 1960  ? 

A  Well,  after  a  series  of  meetings  with  Mr.  Petti  in 
regard  to  price,  and  so  forth,  on  this  property,  we 
determined  to  make  an  offer  based  on  the  figure  that 
is  contained  in  the  document. 

Q  Diu'iug  the  period  of  negotiations  leading  to  the  offer 
of  Jaiuiary  13th,  did  Mr.  Petti  make  any  statement 
to  you  or  in  your  presence  relative  to  any  potential 
use  of  the  Nutwood  property  ? 

A  Yes,  sir,  he  did. 

Q  What  statements  did  he  make  f 

A  Well,  he  continually  told  us  that  this  was  one  of  the 
finest  areas  in  perhaps  the  State  of  Ohio  for  a  shop- 
ping center. 

Q  Did  he  make  this  statement  on  one  occasion  or  more 
than  one  occasion  in  your  presence  during  the  negoti- 
ations before  January  13th? 


A  I  would  say  on  nearly  every  occasion  that  we  met  on 
these  negotiations  that  the  subject  was  brought  up 
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and  Mr.  lY'tti  nuulc  the  remark  that,  "This  is  a  great 
location  for  a  shojjping  center  complex." 

Q  Did  he  mention  what  kind  of  a  .shoiiping  center'? 

A  Regional  type,  something  of  a  large  nature. 

Q  Now  refei-ring  yon  to  the  period  between  January 
loth  and  Api-il  2i)th  when  the  record  shows  that 
Ridge  Hills  purchased  tlic  property,  did  you  meet 
with  Mr.  Petti  during  that  period  ? 

A  Yes,  sir,  we  did. 

Q  AVhat  was  the  occasion  for  those  meetings'? 

The  Court:  I  didn't  get  those  dates. 

Mr.  White:  January  13th  and  Api'il  29th,  yovu- 
Honor,  the  date  of  the  original  offer  and  the  date  of 
the  purchase. 

A  The  original  offer  had  not  been  accepted  and  the  ne- 
gotiations continued  based  on  determining  the  exact 
number  of  acres.  There  had  been  soi^ie  error  in  the 
exact  number  of  acres,  and  also  it  had  been  alluded 
to  regarding  the  taking  by  the  State  Ilighwa}'  De- 
department,  and  this  taking  was  part  of  the  second 
offer,  certain  moneys  to  be  received  in  the  event  that 
the  State  Highway  Department  took  that  portion  of 
the  land  after  the  Ridge  Hills  Development  Com- 
pany acquired  it,  and  so  forth,  what  happened  to 
that  money,  and  Mi-.  O'Neill,  counsel  for  the  seller, 
was  very  insistent  upon  something  being  jmt  into  the 
agi-eement  regarding  that. 

Q  Did  you  meet  Mr.  Petti  at  any  of  these  meetings'? 

A  Yes,  Mr.  Petti  was  at  all  the  meetings. 

Q  Did  Mr.  Petti  make  any  statements  to  you  or  in  your 
presence  at  any  of  these  meetings  concerning  the 
potential  use  of  Nutwood  ? 
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A  Ves,  this  was  a  contiuuatiou  of  the  same  type  of  usage 
for  the  property.  It  would  be  used  for  a  regional 
shopping  center,  some  sort  of  a  complex. 

Q  On  how  many  occasions  do  you  think  you  met  with 
Mr.  Petti  between  January  13th  and  April  29th  inci- 
dent to  these  negotiations  for  the  purchase  of  Nut- 
Avood  ? 

A  I  would  imagine  three  or  four  times. 


Q  (By  Mr.  White)  In  your  presence  did  Mr.  Petti  dis- 
cuss at  any  of  these  meetings  any  work  that  he  would 
do  for  you '? 

A  Yes,  he  indicated  a  desire  to  be  the  leasing  agent  in 
the  event  we  acquired  the  property. 

Q  Did  he  indicate  what  types  of  leases  he  might  nego- 
tiate for  you  ? 

A  Well,  we  at  all  times  discussed  the  possibilities  of 
department  stores  and  other  leases  of  a  major  nature. 

Q  Now,  by  these  meetings  did  you  understand,  Mr. 
Kanmier,  that  I  was  speaking  of  the  period  between 
January  13th  and  April  29th? 

A  Yes,  sir,  those  were  the  ones  that  you  were  referring 

to  previously. 

*     *     * 

Q  (By  Me.  White)  Did  you  or  anyone  else  on  behalf 
of  Ridge  Hills  during  this  period  between  January 
13,  1960  and  April  29,  1960  tell  Mr.  Petti  of  the  use 
to  which  you  intended  to  put  Nutwood  1 

A  Yes. 

Q  What  did  you  say"? 

A  We  had  hoped  to  put  Nutwood  to  use  as  a  regional 
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complex  consisting  oi'  a  uuijur  .^hopping  center  of  the 
regional  type,  a  series  of  laboratories  and  a  motel 
and  perhaps  bowling  alleys  and  other  sorts  of  com- 
mercial enterprises,  and  in  diie  specific  area  some 
homes  if  possible. 

Q  At  any  time  dnring  the  negotiations  which  led  to  the 
sale  on  April  29,  19GU  did  ^Ir.  I'etti  in  ^^our  presence 
ever  express  any  doubt  with  respect  to  the  use  of  Nut- 
wood for  a  regional  shopping  center  ? 

A  Not  at  any  time. 

Q  Did  Mr.  Petti  present  to  you  and  Ridge  Hills  during 
the  negotiations  any  studies  or  other  materials  con- 
cerning Nutwood  ? 

A  We  had  a  series  of  plot  plans  that  Mv.  Petti  pre- 
sented us  that  had  been  prepared. 


Q  (By  Mk.  White)  Showing  you  Exhibit  200-3,  is  the 
plot  plan  shown  in  this  article  in  the  Cleveland  press 
of  June  29,  19G0  one  of  the  plot  plans  submitted  to 

youby  Mr.  Petti  1 

*  *     * 

A  If  it's  not  the  exact  one,  it's  a  ver}-  close  replica  of  it. 

*  *     * 

Q  (By  Mr.  White)  Can  you  tell  us  whether  Mr.  Petti 
presented  to  Ridge  Hills  in  your  presence  plot  plans 
similar  to  this  in  connection  with  the  use  of  Nutv\'ood 
before  April  29,  1960  ? 

A  Yes,  sir,  he  did. 

*  *     * 

Q  (By  Mr.  White)  Showing  you  p]xhibit  2.35,  and 
again  recognizing  that  this  bears  date  of  June  29, 
1960,  can  you  tell  us  whether  Mr.  Petti  during  the 
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negotiations  for  the  sale  of  Nutwood  to  Ridge  Hills 
presented  to  you  any  material  such  as  this? 


A  I'm  looking  at  Land  Use  Study  C  dated  February, 
1959.  This  is  an  exact  replica  of  what  was  presented 
in  the  newsj)aper  article.  This  was  presented  to  us. 

The  Court:  When? 

A  Between  the  dates  of  January  13  and  April  29,  1960. 

(Tr.  1640-50.) 

*  *     * 

Q  (By  Mr.  White)  For  what  period  of  time  was  Mr. 
Petti  active  in  promoting  Nutwood  for  Ridge  Hills 
as  a  regional  shopping  center "? 

A  I  would  say  from  the  inception — 

The  Court  :  You  mean  f oi-  his  company  i 

Mr.  White:  Yes. 

A  From  the  inception  of  our  negotiations  through  the 
jjeriod  of  time  that  he  was  given  an  exclusive,  which 
would  bring  it  into  1960  to  1962.  (Tr.  1652) 

Mildred  Winslow  Ashcraft,  Direct  Examination  : 

*  *     * 

The  Court :  Mr.  Stephan,  what  are  }ou  seeking  to 
establish  by  Mrs.  Ashcraft's  testimony*? 

Mr.  Stephan  :  Basically,  your  Honor,  her  reliance 
as  a  plaintiff  upon  the  report  of  Larry  Smith  &  Com- 
pany in  determining  to  sell  Nutwood  Farms  to  the 
Ratners  after  receipt  of  the  report.  Exhibit  29.  (Tr. 

77) 

*  *     * 

Q  If  you  had  known  in  the  spring  of  1960  that  Larry 
Smith  was  in  the  process  of  buying  Severance,  would 
you  have  determined  to  sell  Nutwood? 
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A  I— 

M\i.  WniTi::  Excuse  me.  Is  that  the  end  (if  tlic 
question "? 

Mr.  Stki'Han  :  Ves. 

The  Couht  :  lie  hasn't  let  his  voice  fall  yet,  I  don't 
know  whether  it  is  or  not. 

Mr.  AN'iilTK:  "^'oui-  llnnur,  1  have  several  objec- 
tions to  that  question.  In  the  first  place,  in  form  it  is 
leading  and  suggestive.  In  the  second  Y>\ace,  it  is  self- 
serving.  In  the  third  place,  it  is  just  calling  for  a 
pure  speculation. 

Mr.  Stephax  :  Well,  if  your  Honor  ])lease,  in  the 
first  i)lace  it  is  not  intended  to  be  leading.  In  the 
second  place,  obviously  anyone 's  evidence  in  a  f i-and 
case  with  respect  to  reliance  may  be  what  Mr.  White 
characterizes  as  self-serving.  You  rely  or  you  don't 
rely.  And  in  the  third  place,  there  is  nothing  in  it 
that  is  speculative  or  conjectural.  It  is  to  ask  this  lady 
to  reconstruct  a  fraud  situation  and  to  ask  her 
whether  oi-  not  she  would  have  sold  the  property. 
You  nuist  wait,  Mrs.  Ashci-aft.  until  Counsel  has 
been  heard. 

The  Coukt:  Is  there  soniething  more  you  want  to 
say,  M]-.  White? 

Mr.  WnrrE:  No,  vdui'  Ibmor. 
A  \Vc\],  I  assume  that  if — 

The  Court:  Just  a  moment.  1  have  not  i-uled  yet, 
Mrs.  Ashcraft. 
A  Oh,  excuse  me. 

The  Court:  I  am  going  to  permit  her  to  answer. 

A  In  the  first  place,  I  don't  think  if  Mr.  Petti  or  Mr. 
O'Neill— 
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The  Court:  Now  just  answer  the  qucstiou,  Airs. 
Ashcraft. 

(^  (By  Mr.  Stephan)  Just  answer  the  question.  If  you 
had  known  independently  that  Larry — I  think  you 
understand  the  question. 

A  Yes.  No,  I  would  have  been — I  would  not  have.  (Tr. 
85-87) 


#     *     * 


Cross  Examination 


Q  Would  it  have  made  any  difference  to  you  if  you  had 
knoW'U  that  Larry  Smith  &  Company  was  still  acting 
as  advisers  and  consultants  on  the  Severance  prop- 
erty at  that  time  ? 

*     *     # 

A  I  would  have  thought  that  if  it  was  all  right  with 
Mr.  O'Neill  and  Mr.  Petti,  then  it  was  all  right  with 
us. 

Q  (By  Mr.  White)  Would  it  have  made  any  difference 
to  you?  I  think  your  Counsel  asked  you  whether  it 
would  have  made  any  difference  to  you  if  you  had 
known  about  certain  facts.  Now  I  am  asking  you 
whether  it  would  have  made  any  difference  to  you  if 
you  had  known  that  Larry  Smith  &  Company  were 
contimiing  to  act  as  advisers  and  consultants  on  the 
Severance  property  at  the  time  they  did  the  study 
for  Hilltop. 

Mr.  Stephan  :  I  object  to  that  on  the  grounds  it  is 
repetitive.  She  has  just  answered  exactly  that  ques- 
tion. 

The  Court:  Overruled.  Do  you  know  what  the 
(piestion  is,  Mrs.  Ashcraft? 

A  I'm  a  little  vague  about  it. 
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The  Court:  Why  dou'i  you  restate  it,  Mr.  While. 

Q  (By  Mr.  White)  Did  you  know  that  Larry  Smith  & 
Company  was  acting  as  consultants  and  advisors  on 
the  Severance  property  in  December  and  January, 
1959-1960? 

A  I  don't  believe  I  did. 

Q  Would  it  have  made  any  differciicc  in  vdui-  course  ol' 
action  if  you  had  known  tliat  they  were  acting  as 
advisers  and  consultants  then"? 

A  Not  if  it  hadn't  made  any  difference  to  Mr.  O'Neill 
and  to  Mr.  Petti. 

Q  Is  it  your  testimony  then  that  \>n\  would  have  no 
independent  opinion  about  it? 

A  On  this  sort  of  matter  I  couhhi't  have.  1  wouldn't 
know  that  nuich  about  it. 

Q  So  is  it  your  testimony  that  you  just  relied  com- 
pletely upon  Mr.  O'Neill? 

The  Court  :  And  Mr.  Petti,  she  said. 

Q  (By  Mr.  White)  And  Mr.  Petti? 

A  And  Mr.  Petti.  Yes,  it  is.  In  matters  of  this  sort  I 
would  have  to.  I  was  obliged  to  because  this  was  the 
way  it  was  set  u])  and  Ihe  way  we  wanted  it  to  be.  (Tr. 

96-98) 

*  *     * 

Q  AV^here  wei"e  you  when  }"()U  recei\ed  this  letter  from 
Mr.  O'Neill?" 

A  Dated  January  22nd? 

Q  Yes. 

A  I  was  in  Madrid,  Spain.  (Tr.  99) 

*  *     * 

Q  In  any  event,  Mrs.  Ashcraft,  you  had  not  read  the 
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Larry  Smith  report  until  this  litigatiou  comineuced, 
is  that  correct  ? 

A  That  is  correct. 

Q  And  the  onh'  information  which  you  received  about 
the  Smith  conclusions  before  you  sold  the  property 
to  Ridge  Hills  was  in  Mr.  O'Neill's  letter  of  Janu- 
ary 22,  1960  to  you,  is  that  correct  ? 

A  We  had  conversations  about  it  prior  to  that  time. 

Q  Are  you  referring  to  a  telephone  call? 

A  No,  personal  conversations  before  I  went  away. 

Q  This  was  before  Mr.  Smith  was  hired.  I'm  talking 
about  the  Smith  conclusions,  Mrs.  Ashcraft. 

A  I  think — well,  I  don't  know  about  the  dates  and  all 
except  it  seemed  to  me  that  Larry  Smith  was  an  ex- 
pert who  was  being  called  in  to  do  this. 

The  Court:  His  question  to  you,  Mrs.  Ashcraft, 
was  this:  Did  you  ever  consult  verbally  with  Mr. 
O'Neill  concerning  the  conclusions  reached  in  the 
Smith  report*? 

A  No,  except  the  letter  that  he  sent  us  saying  that  it 
turned  out  badly. 

Q  (By  Mr.  White)  This  is  the  letter  of  January  22nd 
to  which  we  have  already  referred,  is  that  correct? 

A  That  it  turned  out  badly,  yes.  (Tr.  106-107) 

AlLEEN  WiNSLOW"  PoWELL,  DiRECT  EXAMINATION  : 


Q  (By  Mr.  Stephan)  Did  you  rely  upon  the  letter  of 
January  22,  1960 — upon  what  did  you  rely  in  deter- 
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mining  to  participate  as  a  co-heir  with  your  sister 
in  selling  Nutwood  Farms'? 


A  Well,  I— 


*     *     * 


A  Oh.  Yes.  Well,  1  relied  wliolly  on  my  sister  and  Mr. 
O'Neill. 

Q  (J]y  Mr.  Stephan)  Now,  did  you  leceive  a  copy  of 
the  letter  of  January  22,  I960? 

Mr.  Stephan  :  Would  you  place  before  tlie  witness 
Exhibit  198(a).  (The  exhibit  was  placed  before  the 
witness.) 

A  Yes,  I  got  this  when  I  was  in  St.  Thomas.  I  received 
it  from  my  sister.  (Tr.  122-23) 

*  *     * 

Redirect  Examination 

*  *     * 

Q  (By  Mr.  Stephan)  Did  you  yourself  see  the  Nut- 
wood report  of  Larry  Snnth  &  Company  1 

A  No. 

Q  From  what  source  did  you  get  information  as  to  the 
contents  of  the  Nutwood  report  of  Larry  Smith  & 
Company  ? 

A  To  the  best  of  my  recollection  it  was  in  this  letter 
here  that  I  got  the  copy  of  T^arry  Snnth's  letter. 

Q  Reference  to  it  ? 

A  Reference  to  it,  and  this  second  paragraph. 

Q  And  by  the  use  of  the  word  "here"  what  are  you  I'c- 
f  erring  to  ? 

A  It  was  sent  to  me  in  St.  Thomas. 
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Q  Yes,  but  by  the  use  of  the  word  "here"  are  you  re- 
ferring to  this  letter  of  January  22,  1960  that  is  be- 
fore you? 

A  Yes. 

*  *     * 

Recross  Examination 

By  Mr.  White  : 

Q  Just  for  claritication,  one  (juestion.  You  referred  to 
a  copy  of  the  Larry  Smith  letter. 

A  I  meant  Mr.  Petti 's  letter.  (Tr.  138-39) 

D.  Elxcerpts  from  Testimony  Bearing  on  Issues  of  Jus- 
tification for  tliis  Litigation  and  Measure  of  Punitive 
Damages  (Specifications  of  ELrror  Nos.  9  and  10) 

WiLBERT  J.  O  'NeILL,  DiRECT  EXAMINATION  : 

*         4f         * 

Q  Will  you  please  tell  me  whether  you  have  any  recol- 
lection of  a  meeting  held  some  time  after  learning 
that  Larry  Smith  &  Company  had  acquired  a  finan- 
cial interest  in  Severance  ? 

A  Yes.  Did  you  say,  do  I  have  a  recollection  of  a  meet- 
ing"? 

Q  Right. 

A  Yes;  Mr.  Petti,  and  Mr.  Treiger  and  I  met  at  the 
Sheraton-Cleveland,  I  think,  on  the  12th  of  August, 
1960,  and  Petti  told  me,  when  we  were  going  do\^^i  to 
the  hotel  to  meet  Mr.  Treiger,  that  he  had  complained 
bitterly  about  their  concealing  from  him  the  fact  that 
when  they  accepted  this  employment  they  were  al- 
ready negotiating  to  buy  the  Severance  Shoj^ping 
Center,  and  on  about  the  1st  of  August  it  had  been 
announced  that  they  had  acquired  it. 

*  *     * 

A  Yes ;  Mr.  Petti  and  I  and  Mr.— 
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Q  The  answer  is  "Yes"? 

A  Yes. 

Q  Now,  if  I  had  asked  you  wliat  hai)peiied  at  tliat  meet- 
ing, would  the  exi)anded  answer  just  objected  to  liave 
been  given  by  you? 

A  Well— 

Mr.  White:  I  think  lie  can  answer  that  "Yes"  or 

"No." 

A  It  was  nuieh  more  direct  Hum  that. 

Q  All  right.  Tell  us  what  hapi^'iied. 

A  Mr.  Petti  told  Mr.  Treiger  in  very  detinite  tei-nis  that 
they  were  shocked  and  .surprised  to  learn  that  his 
firm  had  accepted  employment  to  give  its  profes- 
sional oi)inion  on  the  suitability  of  Nutwood  for  a 
sho})ping  center  development  at  a  time  when  they 
were  negotiating  to  buy  the  Severance  Shopping  Cen- 
ter property. 

Q  Did  Mr.  Treiger  offer  any  explanation? 

A  Yes ;  he  offered  the  explanation — 

Q  Let's  just  answer  the  question.  Did  he  offer  an  ex- 
planation? 

A  Yes. 

Q  Did  he  have  with  him  a  piece  of  paper,  a  copy  of 
which  has  been  so  identitied  heretofore  and  marked 
as  Exhibit  No.  49? 

A  Yes;  he  did. 

Q  Will  you  tell  me,  without  taking  the  time  that  I  wish 
I  could  afford  for  you  to  read  agaiii  this  memoran- 
dum to  refresh  your  recollection,  }our  best  recollec- 
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tioii  independently  of  taking  that  time,  of  what  the 
substance  was  of  Mr.  Treiger  's  conmieuts  ? 


Q  Please  continue,  Mr.  O'Neill. 

A  Well,  I  think  I  have  already  said  that  Petti  indi- 
cated that  they  were  shocked  and  surprised  to  learn 
that  Larry  Smith  &  Compan}'  had  accepted  employ- 
ment from  them  when  they  were  already  negotiating 

Q  Yes;  you  have. 

A  — to  buy  a  neighboring  and  competing  proi)erty,  and 
Treiger  — 

Q  Just  a  moment.  Let  me  ask  you  a  question.  (Tr.  2638- 
41) 

Tom  M.  Crume,  Direct  Examination  : 

*     *     * 

Q  (By  Mr.  Stephan)  In  any  of  your  discussions  with 
Mr.  Treiger  or  any  representative  of  Larry  Smith  & 
Comi^any  were  you  furnished  or  informed  concern- 
ing any  underlying  working  papers  until  after  this 

,        lawsuit  was  started? 
[| 
"'    A  Well,  there  was  some  reference  to  working  papers. 

We  knew  that  they  existed,  but  we  were  never  fur- 
nished them. 

The  Court :  Did  you  ever  ask  for  them? 

A  No,  sir.  (Tr.  492) 

John  Marines  Rienstra,  Direct  Examination 


Q  What  were  the  general  conclusions  of  Larry  Smith 
&  Company  in  Exhibit  29  under  each  of  these  two 
methods  1 
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A  Under  each  ol  Ihesf  two  iiiethods,  the  conclusion  was 
that  although  the  site  was  excellent,  the  access  was 
perfect,  the  populal  ion  was  large  enough  and  showed 
considerable  growth,  that  in  both  cases,  because  of 
the  available  competition,  the  Nutwood  Farms  site 
was  not  expected  to  support  any  major  type  of  re- 
gional development. 

Q  Were  these  methods  acce]itable  methods,  in  your 
opinion,  in  the  profession  in  1950  and  1960? 

A  Yes,  they  were.  (Tr.  1144) 


Cross-Examination 

*     *     * 

Q  Do  }'ou  understand  the  differences  between  facts  on 
the  one  hand  and  estimates  or  opinions  on  the  other 
in  feasibility  studies? 

A  Yes,  I  do. 

Q  And  I  believe  on  your  direct  you  testified  that  you 
found  that  this  Sears  store  at  Shoregate  had  40,000 
square  feet  rathci-  than  70,000  s(|uare  feet,  do  you 
remember  that  ? 

A  Yes. 

Q  Now,  except  for  that  tinding  about  the  Sears  stoix' 
did  you  find  any  substantial  errors  of  fact  as  con- 
ti'astcd  with  judgments  or  estimates  in  the  Smith 
memorandum  ? 

A  No,  I  would  say  that  in  general  the  facts  as  stated,  I 
mean  not  including  i\uy  projections  or  anything, 
that  would  be  right.  (Tr.  1229) 
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E.  Elxcerpts  from  Testiniouy  Bearing  on  Issue  of  Au- 
thorization or  Ratification  of  the  Nondisclosure  by 
Smith  Partners,  Liuirence  P.  Smith,  Frank  Orrico 
and  Frederick  Arpke 

Laurence  Patten  S:mith,  Direct  Examination: 

*     *     * 

Q  Did  you  do  any  work  personally  on  the  Nutwood 
meuiorandmn,  Exhibit  29? 

A  No. 


Q  (By  Mr.  White)  Did  }-ou  do  any  work  personally 
on  what  has  been  called  the  review  memorandum, 

Exhibit  10? 

*     *     * 

A  No. 

Q  Were  you  aware  during  the  time  that  these  two 
memoranda  were  in  preparation  that  your  company 
was  doing  or  had  done  a  feasibility  study  of  Nut- 
wood Farms  for  Hilltop  Realty  1 


Q  (By  Mr.  White)  Mr.  Smith,  assume  that  my  last 
question  to  you  is  addressed  to  as  of  the  dates  say 
of  Jamiary  1,  1961.  Had  you  ever  heard  of  either 
Nutwood  Farms,  Hilltop  Realty  or  Henry  Petti  by 
that  date  to  the  best  of  your  recollection'? 

A  No. 

The  Court  :  What  date  ? 

Mr.  White:   I  made  it  January  1,   1961,  your 
Honor.  That's  all. 

Cross-Examination 

By  Mr.  Stephan  : 

Q  Mr.  Smith,  when  after  January  1,  1961  did  you  first 
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hear  of  llilltup  liealty  ur  iieniy  i'ctti  ur  Nutwood 
Farms? 

A  I  can't  fix  that  certainly,  but  the  first  clear  recol- 
lection that  I  have  was  when  I  was  informed  that 
litigation  w^as  in  progress,  and  my  secretary  told  me 
that  and  I  asked  her  what  it  referred  to  and  she  said 
that  there  had  been  some  discussions  over  a  year  oi' 
so  previous  to  that.  It  would  be  some  time  probably 
in  1961  or  '62. 

Q  Well,  this  lawsuit,  1  think,  if  Counsel  will  stipulate 
with  me  that  the  complaint  was  not  filed  mitil  two 
years  later,  or  January  -1,  1963.  Now,  is  it  your  tes- 
timony that  you  didn't  know  anything — 

Mr.  Stephan:  You  will  so  stipulate,  won't  you, 

Mr.  White? 

Mr.  White:  Whatever  the  lile  shows.  I'm  sure  it 
is  Jamuiry,  1963.  As  to  the  specific  date,  I  don't 
know. 

Q  (By  Mr.  Stephan)  Is  it  your  testimony,  that  you 
learned  through  your  secretary  sometime  after- 


Well,  my  first  clear  recollection  was  one  when  of 
my  secretary,  I  believe  it  was  Miss  Bitz  but  I'm  not 
clear  on  that,  told  me  that  litigation  had  conunenced 
and  she  reminded  me  that  I  had  been  informed  that 
there  had  ])een  discussions  about  some  comidaint 
about  some  work  that  we  had  done  that  I  should 
have  known  before,  but  I  have  no  recollection  as  to 
when  those  discussions  were.  (Tr.  2379-82) 


Q  (By  Mr.  Stephan)  Is  there  in  your  diary  or  time 
sheets  any  reference  anywlun-e  to  Hilltop  or  Nut- 
wood? 
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Mr.  White:  I  will  object  unless  some  time  is 
placed  oil  it. 

Q  (By  Mr.  Stephan)  Up  to  January  4, 1963. 

The  Court:  And  by  "diary"  you  uiean  his  time 
sheets "? 

Mr.  Stephan:  In  Exhibit  233,  your  Honor,  he 
makes  reference  to  "my  diary."  Now,  I  don't  know 
what — 

The  Court  :  Diary  or  time  sheets,  Mr.  Smith,  you 
may  answer  that  question. 

A  There  ma,y  be  in  the  few  months  prior  to  that  be- 
cause, as  I  say,  at  the  time  that  I  was  first  informed 
of  the  litigation  to  an  extent  that  I  presently  have 
recollection,  when  I  raised  the  question  as  to  what 
the  so  and  so  was  about  I  was  informed  that  there 
had  one  or  two  discussions  before  or  that  there 
had  been  previous  discussions  over  a  period  of 
months.  I  don't  know  what  the  period  was,  and  at 
that  time  I  may  have  made  a  note  that  there  was  a 
discussion  about  something  in  a  diary  possibly  in 
1962,  late  '61.  (Tr.  2386) 

*     *     * 

Q  (By  Mr.  Stephan)  Would  you  look  at  Exhibit  No. 
58-A,  the  cover  sheet,  being  a  letter  from  the  Cleve- 
land Counsel  for  Hilltop  Realty  dated  about  October 
20,  1960,  and  tell  me  when  that  was  brought  to  your 
attention  ? 

A  I  don't  I)elieve  there  is  any  cover  letter  here.  The  first 
thing  here  is  a  letter — 

Q  Oh,  I  beg  your  pardon. 

The  Court  :  It  is  a  letter  dated  October  20,  1960. 
There  is  only  one  part  of  that  file  that  was  admitted, 

58-A. 
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Mr.  Stei'Han  :  Yes,  1  beg  your  pardon.  (The  ex- 
hibit was  placed  before  the  witness.) 

Q  (By  Mr.  Stephan)  When  was  that  brought  to  your 
attention,  Mr.  Smith  ? 

A  This  letter? 

Q  Yes,  sir. 

A  This  particular  niiiuilc.  I've  never  seen  it  before. 

*  *     * 

Q  (By  Mr.  Stei'UAn)  Was  this  document  made  avail- 
able to  you.  whether  you  have  seen  it  or  not? 

A  I  can't  tell  from  observing  it.  1  have  no  way  of 
knowing.  I  haven't  seen  it. 

Q  All  right.  (Tr.  2449-50) 

*  *     * 

Q  Did  }ou  have  any  knowledge  at  any  time  before  the 
substantiating  rei)ort  was  prepared  that  such  a  re- 
port was  in  process  of  preparation  ? 

A  No. 

Q  Such  knowledge  was  available  to  you,  was  it  not? 

A  If  I  had  known  that  there  was  something  to  sul)- 
stantiate  I  suppose  I  coidd  have  asked  and  I  could 
have  found  out  whether  it  was.  I  didn't  know  that 
there  was  anything  to  substantiate.  (Tr.  2452) 

Frank  Orrico,  Direct  Examination 

By  Mr.  White  : 

Q  Would  you  state  your  name,  please  ? 

A  My  name  is  Frank  Orrico. 

Q  Where  do  you  live  ? 

A  1745  92nd  Northeast  in  Belle\n.ie,  Washington. 
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Q  Are  you  one  of  the  defendants "? 

A  lam. 

Q  Are  you  one  of  the  partners  of  Larry  Smith  &  Com- 
pany ? 

A  lam. 

Q  About  how  long  have  you  been  a  partner  *? 

A  I've  been  a  partner  since  the  company  was  organ- 
ized. 

Q  What  services  did  you  perform  for  the  partnership 
or  function  did  you  fulfil  in  the  fall  of  1959  and  the 
winter  of '59-60? 

A  Oh,  I  sat  primarily  in  partnership  meetings  deal- 
ing with  policy  matters.  I  was  not  engaged  in  any  ac- 
tive consulting  work  at  that  time. 

Q  Are  you  also  an  ofificer  of  Wimnar  Realty  Develop- 
ment Company  1 

A  lam. 

Q  What  office  do  you  hold  ? 

A  I'm  president  of  Winmar  Realty. 

Q  What  was  your  function  with  respect  to  Winmar 
during  this  same  period  of  the  fall  of  '59  and  the 
winter  of  '59-60? 

A  I  was  responsible  for  the  operation  of  the  company 
and  dealing  with  all  of  its  service  activities  to — 

The  Court:  AVhich  Winmar  Company  are  you 
speaking  of? 

A  Wiimiar  Realty  Development  Company. 

Q  (By  Mr.  White)  Do  you  still  have  that  function? 

A  I  do. 


138 

Q  When  did  \'ou  lirst  hear  of  Nutwood  Farms'? 

A  I'm  not  exactly  sure  of  the  (hite,  hut  it  had  to  be 
some  time  after  the  fall  of  1960. 

Q  Had  you  previously  heard  of  Hilltop  Kealty  Com- 
pany to  the  best  of  your  recollection? 

A  To  the  best  of  my  recollection  I  had  not,  or  did  not. 

Q  Had  you  heard  of  Air.  Pelli,  the  president  of  Hill- 
top? ' 

A  Ididuot. 

*     *     * 

Cross- Examination 


Q  (By  Mr,  Stj^phan)  Can  you  lix  more  accurately 
than  some  time  in  the  fall  of  1960  the  date  when  you 
first  heard  of  Nutwood  Farms  ? 

A  I  caiiuot  fix  it  exactly.  I  know  that  it  had  to  be  some 
time  in  the  fall  of  1960  because  I  do  know  who  it  was 
that  first  made  me  aware  of  the  situation,  and  it  hap- 
pens to  be  an  attorney  in  Cleveland  and  he  is  able  to 
check  as  to  when  he  foimd  out  about  it,  so  he  couldn't 
have  told  me  about  it  before  he  knew  about  it  and  he 
found  out  about  it  in  September  of  1960,  and  as 
nearly  as  I  can  i-ecall  my  first  association  with  this 
pai'ticular  individual  was  not  until  some  time  in 
the  fall  and  winter  of  1960. 

Q  I  don't  want  to  impinge  on  privileged  documents  or 
commuiucations.  Was  this  your  own  attorney? 

A  This  was  an  attorney  for  Severance  Center,  Actually 
Severance — it  was  an  attorney  hired  to  engage  in 
certain  work  for  Severance  Center,  yes. 

Q  Then  it  was  not  your  own  attorney? 

A  Well,  I  don 't  know — for  me  personally  ? 


139 

Q  Yes. 

A  No. 

Q  Who  was  it? 

A  It  was  Herb  Spring  of  Baker,  Hosteller. 

Q  Well,  let  me  see.  I  understood  in  the  record  in  this 
case  that  Herbert  Spring  of  the  Baker,  Hostetler 
firm  represented  Larr}-  Smith  &  Company  in  Cleve- 
land, Ohio  at  that  time.  Am  I  mistaken? 

A  To  my  knowledge  this  could  be  —  I  'm  not  exactly 
sure.  My  recollection  is  that  we  were  using  Herb 
Spring  in  connection  with  Severance  Center.  We 
w^ere  in  the  formation  of  the  various  companies  at 
that  time  and  my  recollection  is  that  he  was  working 
for  Severance  Center. 


Q  (By  Mr.  Stephax)  What  did  you  hear  in  the  fall  of 
1960  concerning  Nutwood  Farms  1 

A  I  would  have  to  say  that  my  memory  isn't  clear 
enough  to  say  precisely  what  I  heard.  Actually,  if  I 
can  recall  exactly,  I  didn't  even  place  much  attention 
on  what  was  said.  I  remember  the  name  Hilltop  at 
the  time,  that  there  was  some  question  about  some 
work  that  Larry  Smith  &  Company  had  done  for 
Hilltop,  and  I  oidy  recall  it  in  that  frame  of  refer- 
ence, because  I  had  no  knowledge  of  what  Hilltop 
meant  or  what  we  were  doing  with  Hilltop.  When  I 
say  we,  referring  to  Larry  Smith  &  Company. 

Q  As  a  member  of  the  partnership  concerned  with  pol- 
icy matters,  is  a  reading  file  made  available  to  you  in 
Seattle  for  your  review  ? 

Mr.  White:  I  will  object  to  that  unless  a  time  is 
placed  on  it,  your  Honor. 
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The  Coukt:  Uh,  i  will  pcrniit  this  u.s  a  general 
question. 

A  I  would  say  that  the — the  reading  file  is  not  kept 
from  me,  it's  available  to  me,  but  it's  in  an  office  com- 
pletely separate  from  where  I  spend  my  time,  and  1 
have  no  occasion  and  I  have  not  recently  in  the  last 
few  years  had  any  occasion  to  go  into  the  Larry 
Smith  &  Company  reading  file. 

Q  (By  Mr.  Stephan)  Well  now,  physically,  if  I  recall 
it,  your  office  was  down  the  hall  on  the  seventh  floor 
of  the  Central  Building  in  about  Room  707,  wasn't 
it? 

A  That's  right. 

Q  And  in  that  same  building  on  the  third  and  second 
floors  were  offices  of  Larry  Smith  &  Company,  were 
there  not  ? 

A  That's  right. 

Q  And  Winmar  is  an  affiliate  of  Larry  Snnth  &  Com- 
pany, is  it  not  ? 

A  I  would  say  by  deliuition  it's  an  affiliate  of  Larry 
Smith  &  Company,  yes. 

Q  And  from  time  to  time  you  were  doing  your  major 
work  in  Winmar  Realty  Development  Company's 
office  up  on  the  seventh  floor,  then  from  time  to  time 
you  were  down  in  the  third  floor  at  partnership 
meetings  or  conferences'? 

Mk.  Whitk:  I  will  object  to  the  vague  form  of 
the  question,  your  Honor. 

Q  (By  Mr.  Stephan)  During  the  fall  of  1959. 

The  Court  :  All  right. 

The  Witness:  Your  Honoi-.  am  I  to  answer  the 
question  ? 
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The  Court  :  Yes,  limited  to  the  fall  of  1959. 

A  Actually  to  sa.y  that  from  time  to  time  that  I  worked 
in  Wiiimar's  office  is  not  the  case.  I  worked  there  all 
the  time.  To  my  knowledge  I  had  no  occasion  to  do 
any  work  in  the  Larry  Smith  office,  and  I  believe 
that  the  record  will  show  that  most  of  the  meetings 
that  I  attended  as  a  partner  of  Larry  Smith  &  Com- 
pany were  held  in  locations  other  than  the  offices  of 
Larry  Smith  &  Company,  because  as  a  matter  of 
policy  Larry  Smith  &  Company's  meetings  are  gen- 
erally held  outside  the  offices. 

Q  (By  Me.  Stephan)  Well,  all  right.  The  reading  tile 
was  available  to  you"? 

A  It  was  not  kept  from  me.  I  mean  there  was  no  spe- 
cial location  for  a  reading  file  to  be  placed  for  anyone 
from  the  Wiimiar  office  to  read,  whether  he  was  a 
partner  of  Larry  Smith  &  Company  or  not.  But  as 
far  as  it  being  available  in  the  sense  that  it  wasn't 
kept  from  me,  yes,  it  was  available. 

Mr.  Stephan:  Exhibit  No.  58,  yoiu'  Honor,  was 
I  think  offered  and  then  rejected  on  the  grounds 
that  it  is  cumulative,  but  it  is  the  document  which 
contains  the  Seattle  file  on  Hilltop  Realty.  I  have  no 
purpose  to  reoffer  it  or  to  offer  cumulative  evidence, 
but  it  is  a  shorthand  way  of  referring  to  a  series  of 
letters  that  have  exhibit  numbers. 

The  Court:  I  assume  that  your  theory  is  that 
there  is  information  in  this  file  which  should  have 
brought  these  matters  to  his  attention. 

I  Me.  Stephax:  That's  right,  your  Honor. 

The  Court  :  But  he  has  indicated  he  did  not  read 
them. 

Mr.  Stephan:  That's  right,  your  Honor. 
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The  Court  :  What  is  before  me  now? 

Mr.  Stephax  :  The  request  to  tender  Exhibit  No. 
58  to  the  witness  for  the  sole  purpose  of  enabling 
him  to  refresh  his  recollection. 

The  Court:  All  right,  you  may  do  that.  (The  ex- 
hibit was  placed  before  the  witness.) 

Q  (By  Mr.  Stephan)  Can  you  tell  me  by  examining 
Exhibit  58,  which  begins  with  the  first  inquiry  by 
Hilltop  of  Sei)tenibei-  14th  and  I  think  goes  through 
late  in  the  fall  of  1959,  the  first  information  that  you 
recall  having  been  brought  to  your  attention?  Just 
give  me  the  date  of  it  and  I  can  then  identify  it  as  an 
exhibit. 

A  I  could  say  that  I  have  never  seen  any  of  these  until 
just  now,  that  I've  never  had  any  occasion  to. 

Q  That  is,  you  have  never  seen  any  of  these  papers'? 

A  No,  I  can  say  that  up  until  —  I  woidd  say  within 
thirty  days  I  have  never  seen  the  Hilltop  Realty  let- 
terhead. I  had  no  occasion  to. 

Q  Well,  have  you  ever  seen  any  of  the  interoffice  memo- 
randa concerning  it  between  Larry  Smith  &  Com- 
pany ? 

A  No.  I  have  not.  To  my  knowledge  I  have  not. 

Q  As  a  partner  are  you  kejit  informed  of  potential 
sources  of  revenue  through  consulting  work  done  by 
the  company? 

A  Only  in  terms  of  gross  amounts  of  volume  by  divi- 
sion, but  not  by  account. 

Q  Did  you  have  knowledge  of  the  pre^Daration  of  a  sub- 
stantiating report  ? 

Mr.  White:  I  believe  that  is  the  review  memo- 
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raiiduni  that  has  been  referi'ed  to  in  these  i)roceed- 
iiigs,  your  Honor. 

The  Court:  Do  you  know  what  he  means  by  that? 

The  Witness  :  Yes,  I  know  what  he  means. 

The  Court  :  All  right. 

A  I  was  aware  that  something  was  being  done,  yes. 

Q  (By  Mr.  Stephan)  What  were  you  aware  of? 

A  I  was  aware  after  I  had  heard  that  this  question  had 
been  raised,  whatever  the  question  was  with  Hilltop 
Eealty,  that  we  had  been  asked  to  go  back  and  do 
some  review  work.  The  exact  date  of  that  review  or 
the  exact  time  of  it  I  couldn't  attest  to,  but  I'm 
aware  that  it  was  necessary  to  go  back  and  do  some 
work.  (Tr.  2094-2103) 

*     *     * 

Q  (By  Mr.  Stephan)  You  knew  then  that  some  species 
of  a  review  memorandum,  as  Counsel  calls  it,  or  a 
substantiating  report,  as  the  exhibits  call  it,  was  in 
process  of  preparation,  did  you  not? 

Mr.  White:  I  will  object  unless  the  time  is  fixed. 

Q  (By  Mr.  Stephan)  Prior  to  the  date  that  it  was 
dated  of  December  15, 1959  [I960]. 

A  No,  I'm  not  siu-e,  I'm  not  sure  of  the  date  as  to 
when  I  became  aware  of  it.  You  asked,  I  believe, 
whether  or  not  I  was  aware  that  a  review  memoran- 
dum was  either  in  preparation  or  had  been  prejDared. 
My  answer  is  yes,  I  knew  that.  I  would  say  right 
now  if  I  were  to  try  to  fix  a  date,  I  became  aware  of 
the  review  memorandum  sometime  in  1961,  and  for 
all  I  know  now  it  might  have  been  already  delivered. 
I  don't  know  the  date  that  I  became  aware  of  a  re- 
view memorandum. 


144 

Q  You  never  looked  at  it  youi'self  i 

A  No,  sir.  1  had  no  occasion  to.  (Tr.  2107  j 

Frederick  Arpke,  Direct  Examination 

By  Mr.  White  : 

Q  Would  you  state  your  name,  please  ? 

A  Frederick  Arjjke. 

Q  Where  do  you  live  ? 

A  401  Upland  Road,  Medina,  Washington. 

Q  How  long  have  you  lived  there  ? 

A  About  twelve  years. 

Q  Are  you  one  of  the  defendants  in  these  proceedings  i 

A  lam. 

Q  For  what  span  of  time  were  you  a  partner  in  Larry 
Smith  &   Company '? 

A  From  the  time  of  its  organization  until  April,  1962. 

Q  Were  you  active  in  the  partnorshi})  in  the  fall  of 
1959  and  the  winter  of  1959-1960  ? 

A  I  was  a  member  of  the  partnership  but  not  an  active 
in  consultant  responsibilities. 

Q  What  was  your  function  for  the  iJartnership  as  of 
that  time"? 

A  I  was  a  member  of  the  partnership  and  in  attendance,  , 
of  course,  at  regular  meetings  of  the  partnership, . 
such  as  annual  meetings,  but  there  were  only  two  or 
thi'ee  eases  left  because  I  was  in  the  process  of  trans- 
ferring to  Wimnar  Realty  Development  Company. 

Q  Did  you  do  any  work  on  any  of  the  reports  which 
Larry  Smith  &  Company  did  on  the  Severance  prop- 
erty in  Cleveland  ? 
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A  No,  I  did  not. 


Q  Did  you  do  any  work  on  a  feasibility  stud}'  done  on 
Nutwood  Farms  in  eastern  Cleveland? 

A  No. 

Q  When  to  the  best  of  your  recollection  did  you  first 
hear  of  Nutwood  Farms  1 

A  I  can't  pin  that  down  by  date  because  I  have  no  vivid 
recollection  of  the  project  at  all.  I  did  know  at  about 
the  time  when  the  court  case  was  threatened  that  this 
ease  was  being  threatened,  but  I  couldn't  tell  you 
what  date  that  was  even. 

Q  Had  you  previouslj'  heard  of  Mr.  Henry  Petti  or 
Hilltop  Realty? 

A  No,  I  had  not. 

Mr.  Stephan:  I  object  to  that  on  the  grounds  of 
vagueness.  Previous  to  what  date  ? 

The  Witness  :  Previous  to  the  time  that  any  legal 
case  was  instituted. 

Q  (By  Mr.  White)  Or  threatened,  Mr.  Arpke? 

A  Or  thi-eatened.  (Tr.  2110-11) 


Cross-Examination 

By  Mr.  Stephan  : 

Q  Handing  you,  please,  Exhibit  58-A,  dated  October 
1,  1960,  does  that  refresh  your  recollection  that  it 
was  at  about  that  time  that  you  understood  that  legal 
action  was  being  suggested? 

A  Well,  Mr.  Stephan,  I've  never  seen  this  letter  be- 
fore, I'm  not  conscious  of  having  seen  this  letter 
before.  The  letterhead  is  completely  new  to  me.  I 
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dou't  recognize  any  of  the  names.  I  don't  even  see 
my  name  on  here  that  it  has  been  checked.  If  it  has, 
it  certainly  was  a  very  cursory  one.  This  is  a  com- 
pletely new  docniiient  as  far  as  I'm  coiicornod. 

Q  Yon  recognize  on  it  the  (listi-i))iiti(in  stanij)  of  the 
Seattle  office,  don't  you,  including  Wiianar"? 

A  Yes,  I  see  the  stamp  there,  hut  T  don't  sec  that  I  have 
checked  my  name  on  it. 

Q  Was  your  office  in  the  Lan-y  Smith  &  Conij)any  of- 
fice on  the  third  floor  of  the  Central  Building? 

A  Not  at  this  time  1  don't  believe.  I  moved  during  this 
period  to  the  seventh  floor.  For  a  long  time,  of  course, 
I  was  right  across  from  you  on  the  seventh  floor. 

(Tr.  2113) 

*     #     * 

Q  Did  yoii  know  thai  on  or  about  December  15.  196U — 

Mr.  Stephan  :  May  I  have  Exhibit  10,  please.  (The 
exhibit  was  handed  to  Mr.  Stephan.) 

Q  — A  so-called  substantiating  report  or  leview  memo- 
randum was  prepared  ? 

A  No,  I  do  not  know  about  that. 

The  Court:  Is  that  the  date  it  bears f 

Mr.  Stephan  :  Yes.  your  Honor.  It  bears  tlie  date 
01  December  15,  19G0.  but  it  is  an  agreed  fact  and 
borne  out  by  the  records  on  both  sides  that  it  was  not 
tendered  to  us  until  February  15,  '61. 

The  Court  :  Yes,  I  understand  that.  In  your  ques- 
tion I  thought  you  said  October. 

Mr.  Stephan  :  Oh.  Then  I  misspoke. 

Q  (By  Mr.  Stephan)  Have  you  seen  Exhibit  10? 
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A  I  have  not.  (The  exhibit  was  handed  to  tlie  witness.) 

Q  Yon  have  had  no  connection  with  this  iiartuership 
since  1962  ? 

A  No,  not  a  direct  connection,  no. 

I  Q  And  yon  are  now  semi  retired,  are  you  not,  Mr. 
Arpke  ? 

A  That's  a  good  word  for  it,  yes.  (Tr.  2115-16) 
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IV.       FULL   TEXT   OF   EX.    29. 


SHOPPIia  CHTTffl  OPPOBTUHrriEB 
AT 


CAUSE 


mnWOD  FABMS 
ESilBIT  ^f  - 


■^  "^^iwTTTw     JUL  2  ^^ei 


Preparad  for 

Hilltop  Realty,  Inc. 

January  8,  I96O 


Larry  Salth  K  C<MSi»i>.y 

1208  Dupont  Circle  Bulldlnc 

Waahlngton,  D.C. 
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LARRY  SMITH  «  COMPANY 


■EAL  ESTATE    CONSULTANTS 

na  DOTorr  aacut  tcnintio.  wAnnNoroN  t.  o  c.  pbohs>  xdaju  <  -  iin 


January  7,   19^0 


mutop  Hcalty,   Inc. 
5066  myfloli  liond 
Lyndhurat,  Ohio 

Att:      Mr.   Hcijy  Petti  re:      Wutirog-l  FormB 

Dear  Henry: 

The  attached  nenorondusi  sunoarizca  our  co  icluaiorio  with  respect  to  the 
potential  far  regional  or  iiitcmcJictc  E  lO^jp-ng  cc;itcr  dcvclojjncnt  at 
the  above  pixjierty,  as  per  our  co:ivcr3at .0.1  earlier  this  week. 

Ao  I  indicated  to  you  on  the  telephone,  o\\t   onclraiB  indicates  an 
absence  of  a  sufficient  potential  to  justify  either  of  t)ie  above 
aiiSUEjed  develojnents,  at  least  throucli  1970.  Tlie  reasons  for  these 
findings  are  explained  in  detail  in  the  menorandun.   In  cunnary 
Ivawcvcr,  the  following  points  crui  be  considered. 

1)  The  population  of  the  trading;  orea  is,  in  itself,  suffi- 
cient to  generate  substantial  retail  spending. 

2)  The  site  enjoyo  regional  access.   In  fact,  upon  the  com- 
pletion of  the  contemplated  highway  inproveraents ,  the 
site's  occessability  throughout  the  trading  area  can  be 
dcBcrioed  as  excellent. 

3)  Total  retail  spending  by  trade  area  residents  is  sub- 
stantial.  In  view  of  the  distance  of  the  trade  area 
fran  downtown  Cleveland,  it  can  be  expected  that  very 
substantial  portions  of  total  spending  will  be  retained 
Sy   local  facilities,  (as  opposed  to  facilities  in  down- 
town Cleveland)   Thus,  the  potential  for  suburban 
facilities  is  very  slgnificajit.     ~ 

U)   Competition,  particularly  in  the  departcicnt-store- type- 
merchandise  categories  is  very  substantial.  Over  a 
million  square  feet  of  dep(xr:j3cnt  store  space  enste 
or  is  planned  in  the  eastern  suburbs  of  the  Cleveland 
metrojolitan  area. 
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Page  2 


The  preceding  factor  la  particularly  responsible  for  the 
conclusions  of  our  analysis  vlth  respect  to  Nutvsod  Fanaa. 


In  order  to  be  certain  of  our  conclusion,  we  have  checked  and  double 
checked  the  analysis.  Frankly,  It  Is  the  opinion  of  the  office  that 
the  trading  area  assumed  In  the  analysis  Is  extremely  liberal.  In 
terms  of  Its  size.  You  vlll  see  in  the  attached  maps,  the  area  ex- 
tends out  tovard  the  east  some  tventy  to  tventy-one  miles.  Normally, 
our  experiences  Indicated  a  mnxlminn  reasonable  zone  of  penetration, 
even  where  we  find  an  absence  of  significant  competing  facilities,  in 
the  neighborhood  of  fourteen  to  fifteen  miles. 

Further,  we  have  utilized  what  ve  believe  are  naxlnium  suburban  shares, 
in  terms  of  future  department  store  spending  of  trade  area  residents. 
Finally,  we  have  discounted^  quite  BubBttmtially  the  existing  or  soon 
to  be  developed  department  store  facilities  which  will  be  competing 
with  those  facilleies  at  Hutwood  rttrms.  Such  competition  between  the 
existing  and  planned  facilities  and  those  which  might  be  developed 
at  the  subject  location  will.  In  fact,  exist,  in  spite  of  the  fact 
that  the  trading  area  which  is  analyzed  with  respect  to  Nutwood  Farms 
extends  toward  the  west  from  the  site  only  a  very  short  distance. 
In  other  words,  these  fju:lllties  will  exert  significant  competition 
influences,  even  in  spite  of  distance,  simply  because  of  the. 
strength  and  extent  of  the  developments  and  facilities  which  are 
available  for  comparison  shopping  purposes. 

Ue  have  tested  the  conclusions,  also,  on  the  basis  of  assumed  "shares- 
of-the-market",  which  assume  that  facilities  c«m  be  attracted  to  the 
site.  In  spite  of  the  competition.  We  attempt  to  estimate  the  reeison- 
ableness  of  those  facilities  attracting  the  sales  which  would  be 
necessary  in  order  to  make  their  tenancies  attractive  from  the  stand- 
point of  the  owner-investor.  Again,  our  analysis  proves  negative. 

In  sumary,  our  study  indicates  an  absence  of  a  sufficient  volume  poten- 
tial to  Justify  the  interest  of  major  tenants,  and  the  absence  of  a 
sufficient  investment  opportunity  to  Justify  the  development  from  the 
standpoint  of  the  property  owners. 


A  similar  tuialyvis  Is  included  for  you  consideration  with  respect 
to  an  interosdJAte  center.  Again,  our  conclufiions  are  not  suffi- 
ciently farorable  to  Justify  continued  e^loratlon  of  this  avenue 
of  developaent  with  respect  to  ButvDOd  Farms. 
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It  la  our  opinion  that,  In  spite  of  the  fact  that  these  findings 
are  described  herein  as  being  preliminary  in  nature,  they  are 
BuTficlently  accxirate  and  reliable  with  respect  to  the  Judgments 
expressed  that  they  would  not  be  oubatantlally  changed  by  con- 
tinued work  on  our  part.  We  therefore  are  puting  this  materi«Ll 
in  ytjur  hands  for  your  study,  and  suggest  that  you  may  wish  us 
to  cease  the  Kork  at  this  point,  rather  than  to  carry  it  to  Its 
conclusion,  in  the  prepeiratlon  of  a  formal  report.   If  yoa  should 
wish  us  to  cease,  we  wauld,  of  course,  not  expect  to  charge  you 
for  the  full  appropriation,  as  per  our  proposal  letter.  Through 
the  present  time,  our  costs  on  this  are  in  the  nature  of  $2,750.00 
plus  or  minus. 

I  will  be  in  touch  with  you  In  a  few  days  so  that  we  can  talk  about 
the  work  Itself  and  so  that  you  can  instruct  ub  further. 


Yours  sincerely, 
lARIOf  SMITH  i  COMBUre 

RT/zt  Rt^  L.  Tneiger  ' 


P.S.   In  the  memorandun  which  follows,  we  have  Included  the  calculations 
only  inoofor  as  the  department  store  and  apparel  categories  ore 
concerned.  Our  reason  for  limiting  the  memorandum  to  these  two 
categories  is  that  the  potential  in  these  lines  of  nerchandlse 
pretty  well  dctemlnc  the  extent  of  the  total  development  which 
is  Justified.  Our  wjrk  sheets,  of  course,  hswe  been  carried  forward 
with  all  merchandise  categories  having  been  analyzed. 

We  have  also,  by  the  way,  made  on  analysis  for  a  neighborhood 
center.   It  is  our  opinion  that  a  neighborhood  center  (i.e. 
one  featuring  convenience  goods,  primarily)  can  be  developed  at 
the  subject  location.   However,  it  is  our  re comae odat ion,  based 
on  the  analysis  to  date  that  the  derelojment  of  a  neighborhood 
shopping  center  be  postponed  until  the  following; 

a)  Development  plans,  at  least,  are  fontilatcd  for  the 
balance  of  the  property,  and 

b)  the  planned  highway  inprovemcntG  ax«  carried  fonrkrd. 


SIGNAL  CENTER  TEADE  AREA 

I.  Pl^iMAIiY  ZONE 
I.  SECONDARY  'A- 
m.SECONDAl^Y  -B" 
ir.T&RTIAK.Y  ZONE: 


iM/UXS< 

'OH  TMI 

LAKE 
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AHALTBIS  POK  A  RJDIOIAL  SBOPPinO  COmS 


31te  and  Aece»« 

The  tubject  proporty,  at  Indicated  on  the  nap  opposite,  consltts  of 
lUo  acre*  situated  on  the  northvest  comer  of  Chardon  Road  (U.S. 
Highway  6)  and  Bishop  Road  (Ohio  State  Hlghvay  S^i)  In  Lake  County, 
about  three  Bile*  eait  of  the  city  linit*  of  Cleveland. 

This  Nutvood  Partu  *lte  Is  located  adjacent  to  the  proposed  Euclid 
spur  connecting  Ohio  State  Route  1  (North-South  Preevay)  with  the  Lake- 
land Freeway.  These  two  freeway*  have  not  been  constructed  to  date, 
but  It  Is  estinated  by  the  Ohio  St&te  Highway  DeparUaent  that  the  Euclid 
Bpur  wjuld  be  open  to  traffic  by  the  end  of  1962. 

Access  to  the  »lte  aay  be  considered  to  be  excellent.  The  property  will 
have  frontage  on  toe  three  highways  mentioned  above  (Routes  6  and  3^  and 
the  spur  connecting  the  two  freeways),  plus  excellent  acces*  froB  Euclid 
Avenue  (U.S.  20),  a  aa.lor  six-lane  artery,  via  the  Euclid  spur.  The 
highway  departaant  ha*  Indicated  plans  for  a  four-ramp  cloverleaf  at  the 
point  where  the  Euclid  spur  crosses  Bishop  Road  (Route  8U).  Thus,  easy 
egre**  from  the  *pur  to  the  *lte  will  be  available. 

The  Trade  Area 

The  trade  area  tributary  to  a  ahopplng  center  Is  dependent  upon  the  size 
of  its  principal  traffic  generator.   In  the  case  of  a  regional  shopping 
center,  the  principal  tenant  is  assunad  to  be  a  strong  department  store. 
The  specific  trade  area  for  any  shopping  center  1*  limited  by  various  fac- 
tors  including  driving  time  and  acce**ibillty,  population  distribution, 
geographical  and  psychological  barrier*  auch  a*  lakes  and  railroads,  and 
the  location  of  existing  competitive  facilities.  As  Indicated  on  the  map 
opposite,  four  zones  have  been  recognized  within  the  over-all  trade  area 
for  a  regional  shopping  center  at  the  Nutwood  Farm*  site.  This  zonal  divls: 
of  the  trade  area  reflects  variations  In  the  drawing  power  of  a  development 
vlthln  it*  over-all  area  of  influence  and  the  proportionate  velgbt  of  the 
factors  affecting  the  ahopplng  center  In  each  zone. 

A*  Indicated  on  the  map  ■hewing  the  trade  area  for  a  regional  shopping 
center  at  the  aubject  *lte,  it  may  be  *een  that  the  primary  zone  extends 
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approxlnately  leven  idle*  outboard  fro«  the  site.  Secondary  Zone  A  la 
that  portion  of  the  trade  area  cloeest  to  dovntovn  Cleveland;  the  residents 
of  this  zone  are  also  closer  to  other  suburban  shopping  facilities  and 
have,  for  the  most  part,  existing  shopping  habits  which  will  tend  to 
carry  them  avay  from  the  proposed  center.  Secondary  Zone  B  extends  out- 
board from  the  site  about  thirteen  miles,  vhlle  the  Tertiary  Zone,  con- 
taining those  portions  of  the  trade  area  most  distant  from  the  sits, 
extends  outboard  some  twenty-one  miles. 

Population 

The  projected  population  of  the  trade  area  for  a  regional  shopping  center 
at  the  Rutwood  Farms  site  has  as  a  basis  figures  compiled  by  the  Cleveland 
Electric  Illuminating  Company. 

Regional  ^raAe  Area  -  Population 

Zone  196e      196$       1970 

Primary  55,500  63,100  77,300 

Secondary  A  65,700  71,600  83,1*00 

Secondary  B  99,300  115,200  lU3,900 

Tertiary  55,y>0  62,300  7'*,600 

Total     276.000   312,700     379.200 


From  the  table  above  it  osy  be  seen  that  the  trade  area  Is  anticipated  to 
experience  considerable  futare  growth.  By  1970,  population  Is  expected  to 
increase  to  379,200,  an  anticipated  growth  of  approximately  59^  over  1959. 
It  should  be  noted,  however,  that  while  the  population  of  the  primary  zone 
is  estimated  to  incresist  about  62^  between  1959  and  1970,  it  will  contain, 
even  by  1970,  only  20^1  of  total  trade  arei.  population. 

Income  and  Expenditures 

Income  data  have  been  developed  for  the  four  zones  of  the  trade  area  and 
have  been  determined  as  a  basis  for  calculating  retail  potential.   It 
should  be  pointed  out  that  the  information  below  pertains  to  the  year 
1958  which  is,  at  present,  the  latest  year  for  which  cosqjlete  data  con- 
cerning income  rise  are  available. 

Average  Income  Levels  -  1958 

Per  Family  and  Per 

Zone  Unrelated  Individual      Capita 

Primary  $  8,600  $  2,6l5 

Secondary  A  i  9,830  t   2,970 

Secondary  B  $  8,300  $  2,U»0 

Tertiary  t   7,175  ♦  2,315 

Total  Trade  Area  4  ^Mp  ^   2,565 

Cleveland  Metropolitan  Area  |  7,850  ♦  2,670 


t;<; 


The  v»rlatloni  In  the  relationship  of  per  capita  to  per  family  and  unre- 
lated Individual  incoaes  vMch  can  be  seen  In  the  table,  are  due  mainly 
to  the  fact  that  scne  portions  of  the  trade  area  were  found  to  poeaess 
famlliea  of  a  larger  site  than  were  others. 


The  table  Indicates  the  per  capita  Incoaes  In  the  Primary  and  Secondary  A 
Zones  to  be  about  the  same  or  above  the  average  for  the  Cleveland  metro- 
politan area,  while  the  average  per  capita  incomes  of  the  Secondary  B  and 
Tertiary  Zones  are  aonewhet  below  the  metropolitan  area  average.   The 
lower  Incomes  in  these  latter  two  lones  may  be  attributed  to  the  partially- 
rural  nature  of  these  zones . 


Based  on  the  income  data  above  and  the  195'*  Census  .of  Business,  a  per  capita  ' 
expenditure  was  estimated  for  the  departaier.t  store  and  apparel  categories 
in  each  zone  of  the  trade  area.  The  resalting  department  store  and  apparel 
store  sales  potentials  are  dlscusted  in  the  following  paragraphs. 

Sales  Potential 

The  total  department  store  and  apparel  sales  potential  represents  the  sun 
of  all  expenditures  made  by  trade  area  residents  in  department  and  apparel 
stores  both  within  and  beyond  the  trad*  area  now  being  discussed.  "Hils  total' 
potential  is  developed  as  the  result  of  the  nultlpllcation  of  per  capita 
expenditures  by  population. 


Trade  Area  -  Total  Department  Store  Sales  Potential 


Zone 

Primary 
Secondary  A 
Secondary  B 
Tertiary 
Total 


(000 "6 ) 


1962 

$  8,880 

$11,826 

$13,902 

.T.215 


1963     19T0 


110,096 
$12,888 
$16,128 
$  8,164      $ 


$12,368 
$15,012 

$20,li«6 

9.698 

57.22U 


Trade  Area  -  Total  Apparel  Store  Sales  Potential 


Zone 

Primary 
Secondary  A 
Secondary  B 
Tertiary 
Total 


(OOO'a) 
1962      1965 

$  '».732 
$  6,kkk 
$  8,61*0 
I*. TIP 
|2U  526 


1970 

$  5,798 
$  7,506 
$10,792 


It  is  recogiilx*d  that  despite  nev  shopping  facilities  in  the  above  selec- 
ted categories  within  the  trade  area,  that  a  certain  percentage  of  total 
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department  and  apparel  store  sales  potential  will  continue  to  go  to 
facilities  In  dovntovn  Cleveland.  The  portion  of  the  total  departaent 
and  apparel  store  sales  potential  vhich  Is  expended  outside  the  central 
tuslness  district  is  referred  to  as  the  suburban  share.  A  suburban 
share  Indicating  the  amount  of  these  exi)endl tares  which  could  reasonably 
be  obtained  by  suburban  facilities  has  been  estimated  for  each  zone  of 
the  trade  area  and  is  shown  in  the  table  below: 

Trade  Area  Departaent  Store  Suburban  Share 
(OOO's) 


Zone 

Primary 
Secondary  A 
Secondary  B 
Tertiary 
Total 


1962 

♦  5,772 
$  7,096 
$  9,731 

j.jni 


I9t>5 

»  6,562 

*  7,733 

$11,290 

6.123 


1970 


$  8,039 
$  9,007 
$ll»,102 


Suburban 
Share 

65* 
60^1 

75* 


Zone 


Trade  Area  Apparel  Store  Suburban  Share 
(OOO's) 

Suburban 
1962      1965      1970    Share 


Primary 
Secondary  A 
Secondary  B 
Tertiary 
Total 


$  2,913 
$  3,8i*3 
$  5,586 


A  portion  of  the  suburban  retail  potential  is  currently  being  absorbed 
and  will  continue  to  be  absorbed  by  existing  retail  facilities  both 
within  the  somewhat  beyond  the  trade  area.  This  situation  is,  of 
course,  expected  to  continue  even  after  development  of  the  proposed  shop- 
ping center.  A  field  survey  of  these  facilities  was  recently  made  In  order 
to  determine  their  characteristics  as  a  basis  for  estimating  the  sales  volume 
which  they  nay  be  able  to  obtain  from  within  the  trade  area  after  the  develop- 
nent  of  the  proposed  center. 

Estimates  of  the  effective  sales  capacity*  have  been  made,  and  It  is  noted 
that  the  existing  and  announced  department  store  facilities  would  be 
capable  of  obtaining  over  $1*1,255,000  from  within  the  trade  area,  while 
the  effective  sales  capacity  of  apparel  stores  is  estimated  to  be  over 
$23,675,000. 


•  See  appendix  for  definition  of  teras. 
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The  table  and  facing  map  on  the  following  pae^  indicate  the  location  of 
the  major  existing  competitive  facilltleB  which  will  draw  at  least  a 
portion  of  their  sale*  voluae  fron  within  the  trade  area. 

Deducting  the  effective  competition  from  the  total  auhurban  sales  poten- 
tial results  in  em  unsatisfied  potential  which  can  be  interpreted  as 
an  indication  of  the  need  for  additional  facilities  of  the  selected 
types  within  the  trade  area. 

Unsatisfied  Department  Store  Sales  Potential 
(000' b) 

Effective 
Zone    Competition       I962      I965     I97O 

Primary  $  7,917          —        --    $  122 

Secondary  A  12,779 

Secondary  B  15,29U 

Tertiary  5,263        $  1U6           $  85-3   $2.009 

Total   $Ul,253        $  ll^e     $  858   $2,131 

Unsatisfied  Apparel  Store  Sales  Potential 
(OOC's) 

1965     1970 

$  1,129  $  1,792 

»  ^.1^9  $  1.792 

As  may  be  seen  in  the  figures  above,  the  only  unaatlsfled  department  store 
potential  prior  to  1970  is  the  far  distant  tertiary  zone.   By  1970,  only 
a  token  market  potential  appears  to  exist  in  the  department  store  category 
in  the  primary  zone.  A  nearly  similar  situation  is  found  in  the  apparel 
category,  except  that  even  by  1970,  only  the  tertiary  zone  offers  an  unsatis- 
fied volume  potential .   It  is  at  this  point  that  the  present  discussion  with 
regard  to  a  regional  shopping  center  at  the  Nutwood  farms  site,  becomes  of 
a  negative  nature. 

In  a  positive  analysis,  any  significant  unsatisfied  sales  potential  would  be 
further  examined  and  reduced  to  a  level  which  experience  has  shown  an  indl- 


Effective 

Zone 

Competition 

1962 

Primary 

4  5,^5'* 

" 

Secondary 

A   7,2U 

" 

Secondary 

B   8,375 

— 

Tertiary 

2,1*0U 

$  718 

Total 

$23,677 

$  718 

IW 


EXISTIHG  AID  ASDOJICB)   DEPAPTWITT  STORES 
IH  THE  mnVOOD  FATOC  AKEA» 


Map 

Location 

Store 

Estimated  Size 
(Square  Feet  J 

1. 
2. 

Bailey      /C>v-^'^^    J 

72,000 
70,000 

57,lKX) 

3- 

Hlgbee     /  A,u-v.-''*<-    i 
Halle       ^^"-~^ 

250,000 

130,000 

i». 

Halle          ^^ 

293,1^ 

16,500 

5. 

6. 

7. 

Bailey    /^  ^y  X    '     / 
Sears       I 

Halle        A*i^V^A 

29,000 
232,000 

32,300 

103,500 

8. 
9. 

Penney 

AUantlc  Mills    ( di^i    *^) 

17l»,900 
59,600 
6U,800 

105,000 

10. 

^^        (i-^* 

75,000 
19.500 

11. 

Gall  A- Grant      I 

U3,200 

33,000 

23,ltOO 

>    >  s 

It  Is  acknovledi^  that  several  of  the  above  locations 
(e.g.^  8  and  /  9)  are  beyond  the  established  trade  area 
for  the  nutwood  Faraa  site.  However,  because  of  the 
strength  of  these  distant  locations,  limited  recognition 
has  been  given  to  them  In  the  compilation  of  effective 
competition  In  this  discussion. 


lAn 


vldual  location  could  likely  obtain.  No  single  store  or  group  of  stores 
can  expect  to  attract  the  total  unsatisfied  potential  of  any  given  trade 
area  for  any  considerable  lehgth  of  tlnie. 

3hare-of-the-Marfcet  Approach 

In  vlev  of  the  negative  Inpllcetlons  of  the  preceding  analysis.  It  was 
felt  that  It  would  be  liq>ortant  to  check  the  above  findings.  This  Is 
done  through  the  use  of  a  second  method  of  developing  data  concerning 
volume  potential  available  for  najor  retail  facilities  in  the  proposed  shop- 
ping center.  This  method,  vhlch  Is  knovn  as  the  share-of-the-aarket  iwthod. 
Is  based  on  a  more  aggressive  approach  In  which  it  Is  assuoad  the  department 
store  tenant  would  be  able  to  coii5>ete  for  a  given  share  of  the  total  subur- 
ban market  of  the  trade  area,  more  or  less  regardless  of  the  extant  of  other 
competitive  facilities  already  serving  the  area. 


Department  Store  Share  of  the  Market 


(OOO's) 

Total  Suburban  Potential 
1962             1965             1970 

%         Dept.  Store  Vol 
Share     1962         I965 

.  Potential 
1970 

6,010    $31,703      $38. 1*22 

9>      $1,U01     $1,585 

lOlt        2,601       3,171 
15*        l.,202       i*,756 

$1,921 
3,3U2 
5,763 

It  will  be  noted  that  In  each  instance  in  this  discussion,  the  mid-point 
share  of  the  market  (lO^)  was  used  to  indicate  estimated  department  store 
potential  for  the  Nutwood  Farms  location.  Translation  of  the  above  sales 
volumes  available  Into  actual  warranted  department  store  area  on  the  basis 
of  stabilized  aales  levels  of  $53  to  $65  per  square  foot  indicates  the 
following: 


Warranted  Store  Area 
(Sq.  Ft.) 

Sales  Level   1962     1965     19)0 

$55/3q.  Ft.  51,000  58,000  70,000 
$60/Sq.  Ft.  1*7,000  53,000  64,000 
$65/Sq.  Ft.  U3,000   1*9,000   59,000 

It  may  be  concluded  from  the  above  that  the  present  market  could  support 
only  about  50,000  to  60,000  square  feet  of  departaent  store  space  by  I965, 
increasing  to  approximately  70,000  square  feet  by  1970.  The  foregoing  is 
based  00  the  assumption  that  a  department  store  located  at  the  Butwpod  Farms 
site  is  capable  of  obtaining  a  ten  per  cent  share  of  all  departaent  store 
exp«nditur»«  made  by  trade  area  realdents  outside  the  Cleveland  central 
business  district. 
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It  haa  'been  our  opinion  throughout  this  dlscusBlon  of  a  regional  •hopping 
center  that   in  the  face  of  the  Btrong  competition  of  existing  or  announced 
future  department   store  facilities   In  the  Eastern  Cleveland  auburbe,   a 
varrantcd  departoent  store  are*  of  at   least   123|000  to  1^0,000  square 
feet  would  he  required  to  attract  adequate  patronage  for  the  over-all 
successful  operation  of  a  regional  shopping  center  at  the  Hutvood  Farms 
site. 

Thus,   as  In  the  case  of  the  residual  method  eaployei  initially  In  this  analy- 
sis,  our  findings  on  the  basis  of  a  share-of-the-market  approach  are  also 
negative. 


^A0 


•RM&DlATt  C&MTER  TRADE-  ARtA 

LPRIMAItV  ZONE- 
IT.  SfcCOWOARY  roMe 
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AHALYSIS  FOR  AH  IMTHIMEDIATE  SHOPPHtO  CEBTTS 


The  follovlng  Is  an  analyslt  of  the  opportunltle*  exlttlnf  at  the 
subject  site  for  a  Junior  department  store  In  the  drvelopaent  of  an 
Intermediate-site  shopping  center.  An  analysis  of  this  type  has 
been  undertaken  assuming  no  major  tenant  Is  arallabla  for  the  larger 
regional  center.  This  discussion  Is  based  primarily  on  In/ormatloo 
derived  In  previous  sections  of  this  report,  and  the  data  has  been 
adjusted  where  necessary  to  conform  vlth  the  analytical  technique 
eiq>Ioyed  In  a  study  of  this  type  of  shopping  center  developBant. 
In  the  analysis  It  Is  assuaed  that  such  a  center  would  contain  at 
least  one  strong  Junior  departiaent  store  aa  the  major  tenant,  and 
that  the  remainder  of  the  project  would  be  merchandised  with  other 
coq)arl8on  and  convenience  outlets. 

Trade  Area 

The  trade  area  which  would  be  tributary  to  the  major  tenant  of  an 
intennedlate  shopping  center  Is  shown  on  the  map  opposite  this  page. 
It  may  be  seen  that  the  primary  zone  of  the  trade  area  Is  sonewbat 
smaller  than  that  shown  for  a  regional  shopping  center.  This  zone 
of  the  trade  area  extends  approximately  three  miles  outboard  T^om 
the  Bite  and  Is  limited  by  distance  and  driving  time.  The  secondary 
zone  extends  approximately  seven  and  one-half  miles  outboard  frOB  the 
site.  The  principal  difference  concerning  the  market  Influence  which 
It  Is  thought  would  be  exercised  by  the  Intermediate  shopping  center, 
as  coopared  to  a  regional  shopping  center,  Is  that  the  Intermediate 
shopping  center  would  not  Influence  the  Inboard  section  of  the  trade 
area  to  nearly  the  degree  that  a  regional  shopping  center  >#ouldj  of 
course,  the  outboard  limitations  of  the  Intermediate  shopping  center 
are  much  more  restrictive  than  those  for  the  larger  regional  center. 

Populatloo 

Because  of  the  different  delineation  of  the  trade  area  from  that  previous 
ly  shown,  total  population  wjuld  therefore  vary  to  a  considerably  extent 
by  zone.  The   following  table  Indicates  estimated  future  population  for 
selected  years  for  the  two  zones  of  the  trade  area  for  an  Interasdlata 
shopping  center  through  1970: 

Trade  Area  Population 


Zone                1962          1965  1270 

PrlMBrj        177^0    207t)O  26,000 

Secondary     83. 100     9'*,3O0  II3.6OO 

Total       100.900   llTr:900  i3i,(k)6 


IncoMC  emd  fapmdlturei 

Per  capita  Inconea  for  the  two  son*a  of  the  trade  area  have  been  deteralned, 

based  on  Information  derived  fron  the  19^  Census  of  Population,  nie 
figures  have  been  adjusted  for  the  under -reporting  Inherent  In  the  data 
and  for  the  rise  In  Incoae  since  1950.  Per  capita  Incomss  for  the 
primary  zone  of  the  trade  area  for  an  Intemedlate  shopping  center  at 
the  Rutvood  Fans  site  are  ^proximately  $?,795(  while  per  capita  inccaas 
In  the  secondary  tone  of  this  trade  area  are  slightly  lower,  or  $2,773. 

Baaed  on  the  Income  data  and  on  the  193'*  Census  of  Business,  a  per  capita 
departmsnt  store  expenditure  has  been  estimated  for  each  sone  of  the 
trade  area. 

Total  Trade  Area  Sales  Potential 

Total  department  and  apparel  store  sales  potential  available  to  a  Junior 
department  store  and  apparel  store  facilities  situated  at  the  proposed 
shopping  center  Is  the  product  of  the  per  capita  department  store  expenditure 
developed  above  and  the  trade  area  population.  The  table  following  suasarlsae 
the  department  store  sales  potential  for  the  tvo  zones  of  the  trade  area 
for  three  relevant  years: 

Trade  Area  Total  Department  Store  Sales  Potential 
(OOO's) 


Zone        1962  1965  1970 

Primary  $  2,ait8  $  3,26U  *  l»,l60 

Secondary  $12.860  $lU,61t8  $17,608 

Total  $13,726  $17,912  $21,768 


Trade  Area  Total  Apparel  Store  Sales  Potential 


Apparel  S 
(OOO'b) 


Zone        1962        1963       1970 

Primary    $  1,335    $  1,530     $  1,950 
Secondary  $  6,232    $  7,088     $  6,520 

Total  $  7.567    $  6,618     $10,U70 

Since  the  department  and  apparel  store  sales  potential  is  the  whole  anount 
spent  by  trade  area  residents  In  department  and  apparel  store  facilities,  a 
certain  portion  of  this  amount  Is  going  and  will  continue  to  go  to  departaent 
and  apparel  stores  In  downtown  Cleveland.  A  suburban  share  Indicating  the 


aaount  of  these  expenditures  xhlcb  could  reasonably  be  retained  by 
suburban  facilities  has  been  estlaated  for  each  tone  of  the  trada 
area  and  Is  shown  In  the  table  belov: 


Trade  Araa  Papart— nt  Stora  Suburban  Share 
(OOO's) 

Suburban 
1965     1970    Share 


Zone 


1962 


Frlaary   $1,851   $2,122   $  2,70l*    69)1 
Secondary   6,372     9.^1    11. U?    Sff, 

Total  $10,223   $11,61*3   $l'»,l't9 


Trade  Area  Apparel  Store  Suburban  Share 
(o6o'b) 

Suburban 
Zone     1962      1965     1970    Share 


Priaery   $   93^   $  1,071   $  1,365    70* 
Secondary  $  4.362     U,96g     5,96^    70il 

Total  $  5.296   $  6,033   $  7.329 

Of  the  total  suburban  departaant  and  apparel  store  potential  generated 
by  residents  in  the  tvo  sones  of  the  trade  area,  It  Is  estimated  that 
existing  departaant  and  apparel  stores  are  effectively  ca^>etltlve  to 
the  degree  Indicated  belov: 

Trade  Area  Unsatisfied  Departaant  Store  Potential 
(OOO's) 

Unaatlsfled  Potential 


Zona 

Priaary 
Sacoadary 
Total 


EffectlTt 
Cci^petltlon 

$  6,685 

_16^ 

23.256 


19S2         1965 


1970 


Trade  Area  Unsatisfied  Apparel  Store  Potential 
(666'V) 


tooe 

Priaary 
Sacomdary 
Total 


Kffactirs 
Conpetitloo 

$  3,511 

_M78 


Unaatlsfled  Potantial 

i9g      122       1970 


$  281> 


.10. 


Based  on  the  flgurea  developed  m\)Ove ,   It  would  apjeer  that  ogportunltiee 
for  the  develotnent  of  an  Intemediate  ehopping  center  vlth  a  Junior 
departaient  store  as  the  aajor  tenant,  are  negative  at  preeent.  There 
are  (ooe  possibilities,  however,  that  population  aay  Increase  aore 
rapidly  than  appears  likely  at  the  present  tlat.  Should  unexpectedly 
rapid  expansion  occur,  It  might  be  necessary  to  review  a^aln  the 
results  of  the  foregoing  analysis. 

The  fact  that  a  larger  Intemediate  center  is  not  felt  to  be  warranted 
at  present  does  not,  bovever,  preclude  the  use  of  at  least  a  portion 
of  the  property  for  another  type  of  retail  developaent. 
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APPOfDU 


Dpoirnowa  of  tboo 


To    furthsr  fl&cllitate  r«vlev  aikd  appr«ls^  of  thla  aiialydi,   daflBl- 
tloDs  of  ■oaa  of  tba  phxwMf  Mid  words  uaad  which  have  •pcclal  lig- 
alflc«ao«  •!<•  aat  forth  balow. 

Wtion»J.  Shopping  C«Dt«r   -  A  r*gloD&l  ■hopping  cantar  !■  ganarally 
dallied  to  aarve  a  trmda  araa  population  of  froa  130,000  to  U00,000 
paopla.      Iha  alia  of  thli   typa  of  cantar  a^y  raoga   froa   3^0,000 
•  q[uara   faat  to  orar  1,000,000  aquaxa  faat.      Dapartaaot  atoraa  arc 
tha  d(Tlnant  tanaota,   and  noraadljr    occupy    about  ona-tblrd  to  ooa- 
half  of  tha  total  araa-      nia   function  of  auch  a  can^r   la   to  craate 
coaplata  coaparlaoo  ahopplng   ftellitlea  with  a  atrong  attraction 
for  cuatoaara   living  aa  such  aa   10  to  13  allaa   froa  tha  alta,    de- 
pandlng,   of  couraa,   upon  axlatli^  caaq>atltlv«  facllltlea,   acceaa 
routaa,   ate.      Tha  araa  of  atrongaat   Influence   for  auch  a  canter 
noraaJJor  axtanda   froa  thrae   to  alx  allaa   froa  tha  dcvalopaaot. 

Dominant  Tanant   -  Ilia  doalnaot  tanaat   —  tha  lapartaant   atorc   -- 
or  rtoraa   la  aoaa   caa«a,la  tha  prlaary  traffic  sanerator  which 
attracta  euatowara  to  toa  ahopplng  cantar.     Vhlla  It  la  poaaible 
for  a  cantar  to  oparata  without   auch  a  tanant,    It  wjuld  ba  un- 
llkaljr  that   laaaaa   for  all  of  tha  aaaantlal  oon-dapartaant   atore 
apaca   could  ba  obtalnad  In  tha  abaanca  of  a^  aajor  tanant.      11>c 
raalltatlon  of  a  — '<——  ratum  on  tha   InWataant  raqulrea  the 
praaaoca  of  thla  aaJor  tanant,   and  aa  a  raault,    it   la  aaaentlal 
that  tba  trada  araa  of  the  propoaad  ahopplng  cantar  ba   capable 
of  aupportlng  tha  doalnant  tenant  or  tananta. 

Tr*A»  Araa  -  Bia  araa  of  1nf]\taBca  froa  which  a  ahopplng  cantar 
could  axpaet  to  darlve  aa  auch  aa  8H  of  ita  total  aailaa  voluaa 
la  daflnad  hara  aa  tha  trada  araa  of  tta  oantar.     Sila  araa  la 
dallalted  bjr  varloua  factors  whlok  laaluda  driving  tlac;   topo- 
grapkgr;  natural  and  aan-aada  barriara  auch  aa  coaat  llnea,   rlvera, 
awai^a,   htgfawajra  and  railroad  traefea;  and  tha  exlatance  of  atrong 
atltlve  fkcillUaa. 


It  akoiUd  ba  notad  bare  that  tha  6>^  of  total  aalea  voliaa  which 
tha  afeo^lng  eaetar  can  aj^act  froa  ita  trada  araa  la  not  tha 
auburban  ahara  (aaa  daflnlUon  following)   but  rather  a  atatla- 
tical  value  usad  to   indioata   that  aoaa  portion  of  tha  aalea 
Tu1i— a  obtalaad  la  a  auburWa  shopping  oantar  coaas  froa  bayo«>d 
tha  Jogloal  aat  noraal  trada  araa  bordara.     Ihia  bualnaaa  nor- 
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■klljr  cooalsta  of  tranaleat  tratda,   an  occaalonal  sltopplnc  trip 
frcan  a  dlalAiit  city  and  other  llk«  •hopping.     'Rurougbout  thli 
report  ttatlttlc*!  valu«  has  not  been  given  to  thli  trade  (up 
to  15jl  of  tot*l  aalea  voliaaa)  but  It  baa  been  recognlxed  and, 
aa  a  reault,   t^la  unevaluated  aalet  voluaa  May  be   conaldared 
aa  a  plua  factor  which  vlll  add  to  the  aecurlty  of  the  Inyeat- 
■ant. 

Suburban  Share   -  Tbe  auburban  abare  of  total  retail  expend! tiirea 
rcfera  to  that  portion  of  tboae  expenditurea  vhlcb  would  be  aade 
In  auburban,   I.e.,   non-downtovn  atorea,   providing  adequate  aub- 
urban  ahopplng  facllltlea  are  available.     The  determination  of 
suburban  ahare  depends  upon  the  dlatance  of  the  area  froa  a  aajor 
downtown  ahopplng  dlatrlct,   the  preaence  of  other  auburban  atoraa 
vlthln  the  area,   exlatlng  ahopplng  bablta,   atora  preference,   etc. 
nte  auburban  abare  varlea  greatly  depending  upon  the   Influence 
of  the  above  factora.      Tor  exaaple,   the   auburban  ahare  of  depart- 
ment atore-type  aerchandlae  expenditurea   In  Manhattan  would  be 
nearly  0%,  wfalle   In  auburban  Raaaau  and  Suffolk  Countlea,   dla- 
tance,  aa  wall  aa  the  exlatence  of  auburban  retail  davclopaanta, 
have  ccaUiinad  to  reault   In  a  auburban  ahare  of  60^  to  6^  for 
d»p>i  I— lit  atore-type  aerchandlae. 

Total  Balea  Oapaclty  -  Capacity  aa  uaad  throughout  thla  report 
refera  to  tbm  eatlaated  aaount  of  aalaa  volt^a  that  exlatlng  retail 
facllltji—  ar>  capable  of  obtaining  and  holding  under  noraal   coa- 
petitlye  oondltlona  when  adequate  facllltlea  with  coapetent  aanaga- 
■ent  ara  •rallablc  to  euatoaera.      In  no  way  doea  the  uae  of  the 
tera  oomote  aaxlaia  phyalcal   capacity  of  a  given  plant  to  attalh 
a  given  voluaa.      It   la,   rather,   an  eatlaate  of  the  aaount  of  bual- 
naaa  that  would  be  expected  to  be  retained  by  exlatlng  atorea   In 
the  face  of  ccapetltion  froa  new  facllltlea  when  euatoaera  are  free 
to  chooae  froa  a  vide  variety  of  atorea. 

Iffectlveneea  -  KffactlTenaea  refera  to  that  portion  of  the  total 
aalea  capacity  of  a  eoapetltlve  unit  or  group  of  atorea  whl^  tlia 
unit  or  group  obtalna  froa  vithln  the  subject  trade  area.     Thia 
tera  refera  to  the  eatiaated  effect  wliieh  exlatlng  coapetltlve 
facllltlea  will  have  In  the  aubject  trade  area  after  the  proposed 
ahopplng  center  la  conatructed. 

Inboard  and  Oitboard  Sldea  -  n>eae  teraa  are  uaad  to  refer  to  por- 
tioea  of  a  trade  area  which  lie  between  the  alte  and  the  oentral 
buainess  dlatrlct  (inboard  aide)  or  beyond  the  alte  away  tram  thim 
aajor  ooapetltlve  area  (outboard  aide).     loraBlljr,  exiatiog  abop- 
ping  hahlta,  other  aajor  co^petitlTa  facilitlea  and  the  gaaaral 
orientation  of  population  in  the  inboard  side  aakaa  a  given  sub- 
urban center  less  effective  per  capita  in  thla  sooa  than  In  the 
outboard  area,     nia  does  not  aaan,  however,  that  a  larpar  portion 
of  the  center's  sales  voluaa  will  raceaaarlly  originate  in  the  out- 
board area.     Often  population  la  aore  heavily  concentrated  on  the 
inboard  aide,  and  although  the  center  la  leaa  effective  per  capita 
in  this  area.   It  is  still  of  considerable  laportaace  and  will  drsar 
a  larfs  portion  of  its  voliaa  froa  thU  part  of  the  trade  area. 
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VI.  EXHIBITS 

Ou  the  following  pages  are  listed  the  Exhibits  which 
were  identihetl  at  trial,  together  with  a  record  of  the 
actiou  takeu  thereon.  Several  explanatory  notes  are  iu 
order,  to-wit : 

1)  Exhibits  were,  b}-  agi-eement  of  counsel,  num- 
bered sequentially  during  depositions.  Some  were  not 
identified  at  trial,  hence  there  are  gaps  in  the  number 
sequence  in  the  following  table. 

2)  Because  of  the  foregoing  agreement  as  to  num- 
bering, exhibits  do  not  bear  a  "plaintiffs'  "  or  "defen- 
dants' "  designation. 

I  3)  In  the  table,  "E"  refers  to  the  record  of  papers 
filed,  "TR"  to  the  reporter's  transcript.  The  "R"  cita- 
tions luider  the  "Identified"  colunm  refer  to  the  pre- 

ti'ial  order. 

1 

!  4)  The  column,  "Offered  Post-Trial,''  refers  to  ex- 
hibits which  were,  pursuant  to  direction  of  the  com*t, 
referred  to  in  post-trial  briefs,  although  not  admitted 
at  trial.  The  page  munber?  in  this  colunm  refer  to  a 
stipulation  and  order  making  such  exhibits  part  of  the 
trial  record.  There  was  no  further  action  by  the  coiu't 
on  these  exhibits,  hence  they  are  not  shown  as  admitted 
or  rejected. 

j  5)  The  index  to  the  reporter's  transcript  does  not 
record  the  offering  of  exhibits,  as  distinct  from  their 
identification,  admission  and  rejection,  hence  it  was 
uot  feasible  to  include  a  colunm  entitled  "Offered." 

6)  At  TR  2118,  and  iu  the  reporter's  index  to  tran- 
script. Exhibit  344  is  incorrectly  referred  to  as  "ex. 
334-E."  There  is  no  "ex.  334-E","  and  from  the  con- 
text it  is  clear  that  ex.  344  was  the  subject  of  the  court's 
fiction  ou  TR  2118,  hence  on  the  following  table  ex.  344 
Is  shown  as  admitted  at  TR  2118. 
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Exhibit 

Offered 

Number 

Identified 

Admitted 

Rejected 

Withdrawn 

Post-Trial 

1 

R1385 

2 

R  1385 

3 

R  1385 

5 

R  1385 

6 

R  1385 

7 

R  1392 

T\{  2527 

1) 

R  1385 

10 

R  1385 

TR    446 

11 

R  1385 

TR    447 

12 

R  1385 

R  2191 

13 

R  1385 

TR    770 

15 

R  1385 

16 

R  1385 

TR  2528 

19 

R  1385 

TR    655 

20 

R  1385 

R  2191 

21 

R  1385 

TR    169 

24 

R  1385 

TR    811 

25 

R  1385 

TR    700 

R  2191 

27 

R  1385 

TR    455 

28 

R  1385 

TR    457 

29 

R  1385 

TR    447 

31 

R  1385 

TR    169 

32 

R  1385 

TR    169 

33 

R  1385 

34 

R  1385 

TR  2527 

35 

R  1385 

TR    461 

TR    172 

36 

R  1385 

TR    462 

37 

R  1385 

38 

R1388 

TR    740 

39 

R  1388 

40 

R1388 

41 

R1388 

TR    700 

42 

R  1388 

43 

R1388 

TR    445 

44 

R  1386 

45 

R  1386 

46 

R  1386 

TR  2321 

47 

R  1386 

TR  2321 

48 

R1386 

TR  2321 

49 

R1386 

50 

R1386 

51 

R  1386 

52 

R  1386 

53 

R  1386 

54 

R  1386 

TR    682 

55 

R1386 

TR    771 

TU    773 

56 

R  1386 

58 

R  1386 

58  A  TR  2112 
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I'Ahibit 

niTered 

Number 

Identified 

Admitted 

TR  2510 

Hejectod       Withdrawn 

Post-Trial 

59 

R  1386 

60 

R  1386 

61 

R  1386 

R  2191 

63 

R  1386 

R  2191 

64 

R  1386 

65 

R  1386 

66 

R1386 

67 

R1386 

68 

R  1386 

69 

R  1386 

72 

R  1386 

R2191 

73 

R  1386 

74 

R  1386 

75 

R  1386 

76 

R  1386 

77 

R  1386 

TR  2530 

R2191 

78 

R  1386 

TR  2527 

79 

R  1386 

R2191 

80 

R  1386 

81 

R  1386 

R2191 

82 

R  1386 

TR    651 

83 

R  1386 

84 

R  1386 

R2191 

86 

R  1392 

88 

R1386 

91 

R1386 

92 

R  1386 

93 

R1386 

TR    448 

94 

R1386 

TR  1232 

95 

R  1386 

96 

R  1392 

97 

R  1386 

TR  2542 

R2191 

98 

R  1386 

99 

R  1386 

99  A 

R  1386 

99  B 

R  1386 

104 

R  1386 

R  2191 

105 

R  1386 

TR  2189 

106 

R1386 

TR  2542 

107 

R  1392 

109 

R  1386 

TR  2543 

TR  2519 

R  2191 

110 

R1386 

TR  2542 

111 

R  1386 

TR  2542 

112 

R  1386 

R  2191 

117 

R  1386 

TR    866 

R2191 

118 

R  1386 

TR  1682 
TR  2534 

TR  1684 

R2191 

18U 

Exhibit.  Offercil 

Number  Ideiitifit'd         Adaiilled  Ilejecttd       Withdrawn    I'ost-Trial 

122  H  1386 

125  R  1386 

130  R  1386 

130-1  TR  978 

133  R  1386 

142  R  1386  R  2192 

143  R  1386   TR  597 

147  R  1386   TR  964 

148  R  1386   TR  953 

149  R  1386   TR  959 

150  R  1386   TR  962 

152  R  1386 

153  R  1386 

154  R  1386  R  2192 

155  R  1386  R  2192 

156  R  1386 

157  R  1386 

158  R  1386  R  2192 

159  R  1386 

160  R  1386 

161  R  1386 

162  R  1386 

163  R  1386 

164  R  1386   TR  2534 
166  R  1386 

166  A  R  1386   TR  2535   TR  Ml 

168  R  1386  R  2192 

169  R  1386 

170  R  1386 

171  R  1386 

172  R  1386   TR  2565  . 

173  R  1387 

174  R  1387 

175  R  1387   TR  447 

176  R1387   TR  447 

177  R  1387   TR  448 

178  R  1387 

179  R,  1387   TR  599 

181  R  1387   TR  779 

182  R  1387   TR  782 

185  R  1387 

186  R  1387   TR  788 

187  R  1392 

188  R  1387 

189  R  1392 

190  R  1392 

191  R  1387   TR  655 
TR  818   TR  655 

192  R  1387   TR  2542 
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llxliiliit  OITered 

Number  Identifieil         Adniitled  Rejected     Withdrawn      Post-Trial 

193  R  1387   TR  1005 

194  R  1387   TR  2538 

195  R  1387 
R  1392 

195  A  TR  112 

195  B  TR  111 

196  R  1392 

197  R  1387 

197  A  TR  149   TR  149 

197  B  TR  284   TR  284 

197  C  TR  285   TR  285 

197  D  R  2192 

198  R  1387 

198  A  TR  108 
198  B  TR  110 
198  C  TR  134 

198  D  TR  1638   TR  1640 

199  R  1387 

199  C  TR  2318 

200  R  1387 

200-3  TR  1702 

201  R  1387 

201-1  TR  2517 

201-2  TR  2517 

201-3  TR  2517 

201-4  TR  2517 

201-5  TR  2517 

201-6  TR  2517 

201-7  TR  2517 

201-8  TR  2517 

201-9  TR    311       TR  1465       TR    314 

202  R  1387 

202-1  TR  2539 

202-2  TR  2539 

203  R  1392 

204  R  1387  R  2192 

205  A      R  1387   TR  1425 

205  B  R  1387 

206  A  R  1387 
206  B  R  1387 
206  C  R  1392 

206  D      R  1392 

207  R  1392 

208  B      R  1392  R  2192 

209  A      R  1387   TR  662  II  2192 

TR  1940 
209  B      R 1387   TR  1940 
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Exhibit 

Number 

Identified 

Adiiiilted 

Hejeolcd 

209  C 

R  1387 

TR  1940 

210 

R  1387 

TR    718 

210  A 

R  1387 

211  A 

R  1392 

TR  2540 

212  A 

R  1392 

TR  2540 

213 

H  1387 

214 

R  1392 

217 

218 

R1387 

219 

R1387 

220 

R  1387 

223 

R  1392 

224 

R  1387 

225 

R1387 
R1392 

TR  2518 

231 

R  1387 

232 

R1387 

TR  2391 
TR2541 

233 

R1392 

234 

R  1392 

TR2541 

235 

R  1392 

236 

R  1387 

TR    449 

237 

R1387 

238 

R1387 

239 

R  1392 

TR    449 

245 

R  1392 

TR  2555 

246 

R  1387 

247  A 

R1392 

248 

R1392 

248  L 

TR  1656 

249 

R  1387 

250 

R  1387 

251 

R  1387 

252 

R  1392 

TR,  2549 

253 

R  1387 

TR  1891 

254 

R  1387 

TR    747 

255 

R  1387 

257 

R  1387 

258 

R,  1387 

TH     194 

260 

R  1387 

261 

R  1387 

264 

R  1387 

265 

R  1387 

266 

R  1387 

267 

R  1387 

268 

R  1392 

269 

R  1392 

270 

R  1392 

271 

R1392 

TR  2545 

( )ffered 
Withdrawn     Post-Trial 


U  2192 


R  2192 


TR  2543 


H  2192 


TR  2545 
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Exhihit 

Offered 

Number 

Identified 

Admitted         Rejected 

Witlidrawn     Post-Trial 

272 

R  1392 

TR2545 

273 

R  1392 

274 

R1387 

R2192 

275 

R  1387 

276 

R1387 

TR  2546 

277 

R1387 

278 

R1392 

279 

R1387 

280 

R1387 

282 

R1387 

291 

R  1387 

292 

R  1387 

293 

R1387 

296 

R  1387 

298 

R  1387 

299 

R  1387 

300 

R  1387 

301 

R1387 

302 

R1387 

311 

R  1387 

312 

R1387 

R2192 

313 

R2192 

314 

R2192 

315 

R  1387 

TR    126 

316 

R1388 

318 

R1388 

319 

R1388 

320 

R1388 

322 

R1388 

TR    120 

323 

R  1388 

TR  2553 

324 

R  1388 

325 

R  1388 

326 

R  1388 

327 

R  1388 

328 

R  1388 

TR  2547 

329 

R1388 

330 

R1388 

TR    451 

331 

R1388 

TR    451 

332 

R1388 

TR    452 

333 

R  1388 

TR    453 

334 

R  1388 

TR    453 

334  A 

TR  2548 

335 

R1388 

335  A 

TR    455 

335  B 

TR    455 

336 

R  1388 

TR    212 

337 

R  1392 

TR  2549 

338 

R  1392 

TR  2549 

339 

R1392 
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Exhibit 
Number 

Identified 

Admitted         Hejeclcd     Withdrawn 

340 

R1392 

TR  2549 

341 

R  1392 

342 

R  1392 

TR  1714 

343 

R  1392 

TR  1927 

344 

R1392 

TR  2118 

344  A 

TR2119 

344  B 

TR  2120 

344  C 

TR  2121 

344  D 

TR  2121 

344  E 

TR    450 

344  F 

TR  2122 

345 

1{  1392 

TR  1928 

346 

R  1392 

TR  1929 

347 

R  1392 

TR  2212 

348 

R1392 

348  A 

TR    398 

TR    398 

348  B 

TR    401 

TR    404 

349 

R  1392 

350 

R  1392 

351 

R  1389 

TR  2550 

352 

R  1389 

353 

R  1389 

354 

R  1389 

TR  1471 

355 

R  1389 

356 

R1389 

357 

R  1389 

358 

R  1389 

359 

R  1389 

361 

R  1389 

362 

R  1389 

363 

364 

TR    207 

365 

TR  1239 

TR  2553 

366 

TR  2208 

TR  2268 

367 

TR  2208 

TR  22G8 

368 

TR2440 
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ARGUMENT 

I.  Substantial  Evidence  on  the  Record  as  a  Whole  Fails 
to  Support  the  Board's  Finding  that  Respondent  Vio- 
lated Section  8(a)(3)  and  (1)  of  the  Act  by  Discharging 
Utra  and  Hoskins  Because  They  Sought  Union  Support 
of  the  Grievances. 

The  Trial  Examiner  in  his  concluded  Findings  (R.  21) ' 
stated  his  conclusion  of  the  weight  and  credibility  of  the 
evidence  as  follows: 


'  References  to  the  pleadings,  decision  and  order  of  the  Board, 
and  other  papers  reproduced  as  "Volume  1,  pleadings"  are 
designated  "R."     References  to  portions  of  the  stenographic 

(1) 


"The  testimony  of  the  witnesses  upon  the  issue  of 
the  Company's  failure  to  bargain  with  the  Union  pre- 
sents a  sharp  conflict.  Hence,  some  comment  on  the 
demeanor  and  bearing  of  the  witnesses  is  warranted. 
The  Trial  Examiner  is  not  inclined  to  accept  John- 
son's testimony  on  this  point,  because  portions  of  his 
testimony,  such  as  Utra's  andSilva's  alleged  request, 
that  Johnson  'save'  their  subsistence  pay  for  them, 
so  they  would  not  gamble  it  away,  sounds  implausi- 
ble. Furthermore,  the  discrepancies  between  what 
Johnson  charged  the  Wagon  Wheel  and  paid  to  the  em- 
ployees, do  not  recommend  the  reliability  of  Johnson. 
Johnson  appears  to  have  been  guilty  of  either  sharp 
dealing  or  unforgivable  laxity  in  these  matters.  Either 
militates  against  the  ready  acceptance  of  his  testi- 
mony. 

"On  the  other  hand,  employees  Utra  and  Hoskins  both 
testified  volubly,  but  with  the  truculence  of  disgrun- 
tled employees.  Their  display  of  vindictiveness 
toward  Johnson,  called  clearly  for  a  close  scrutiny  of 
their  testimony.  Silva's  testimony  had  the  same  taint, 
but  to  a  lesser  degree.  The  antipathy  of  these  wit- 
nesses to  Johnson  may  have  been  born  of  a  righteous 
indignation  but  their  attitude  did  not  seem  to  indicate 
that  feeling.  The  Trial  Examiner  deems  the  testimony 
of  Johnson  and  the  three  named  employees,  the  prin- 
cipals, as  unacceptable.  However,  the  tiro  foremen 
testified  in  a  forthright  manner  and  Denzer  and  Davis 
of  the   employees   testified  with   every  indication   of 


transcript  reproduced  pursuant  to  rules  10  and  17  of  this  Court 
are  designated  "Tr."  "GC  Exh."  refers  to  exhibits  of  the 
General  Counsel;     "R.  Exh."  refers  to  respondent's  exhibits. 


accuracy  and  fairness." 

The  testimony  of  Utra  and  Hoskins  was  discredited 
and  the  Trial  Examiner  found  that  they  had  been  fired 
for  cause  (R.  22).  In  determining  whether  or  not  the  find- 
ings of  the  Board  was  based  upon  substantial  evidence 
in  the  record  as  a  whole,  the  Trial  Examiner  looked  to 
the  testimony  of  Schultz  and  Cleveland,  two  foremen, 
and  the  testimony  of  Denzer  and  Davis,  because  not  only 
was  Utra  and  Hoskins'  testimony  disregarded,  but  the 
employer,  Mr.  Duane  Johnson's  testimony  was  also  dis- 
regarded. The  record  discloses  that  Johnson  continually 
discussed  the  controversy  with  respect  to  overtime  pay 
and  subsistence  with  the  Business  Agent  from  the  Union. 
The  Trial  Examiner  agreed  that  Schultz  was  present  at 
a  meeting  on  December  13,  1962  between  Crumley  and 
Johnson;  and  that  Crumley  explained  that  the  company 
would  have  to  pay  wages  according  to  the  contract  terms 
(R.  20).  The  testimony  of  Schultz  was  to  the  effect  that 
in  December,  1962  there  were  general  discussions  among 
employees  and  among  management  representatives  re- 
garding overtime  pay  and  that  on  December  13  Crumley, 
the  business  agent  for  the  Union,  traveled  to  the  job  site 
and  told  Johnson  he  would  have  to  pay  wages  according 
to  the  bargaining  agreement  terms  (TR.  p.  215). 

Looking  at  the  discharge  of  Utra  and  Hoskins,  the 
petitioner's  Brief  clearly  sets  forth  the  general  rule  an- 
nounced by  this  Court  that  matters  of  credibility  are  gen- 
erally for  the  trier  of  fact.  N.L.R.B.  v.  l.L.W.U.  Local 
10,  ef  ai.  283  F.  2nd  558,  562. 

It  has  also  been  noted  that  where  Trial  Examiner  and 
the   Board   disagree  in   their  conclusions,   the  evidence 
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mustbe  examined  with  greater  care  than  where  both  Board 
and  Trial  Examiner  are  in  agreement.  United  Fire  Works 
\lf>/.  Co.  V.  \.L.H.B.,  252  F.  2nd,  428. 

While  the  Board  refused  to  agree  with  the  Trial  Ex- 
aminer that  the  testimony  of  Schultz  and  Cleveland  de- 
served to  be  credited  (R.  39),  there  is  apparently  no 
disagreement  by  the  Board  on  the  finding  of  the  Trial 
Examiner  that  the  testimony  of  Utra  and  Hoskins  regard- 
ing their  discharge  was  not  worthy  of  being  credited. 

Therefore,  the  statement  of  law  as  set  forth  in  p.  21 
of  Petitioner's  Brief  in  which  Petitioner  cited  N.L.R.B. 
V.  Pittsburgh  Steomsliip  Company,  337  U.S.  656,  659,  to 
the  effect  that  the  testimony  of  one  who  has  been  found 
unreliable  as  to  one  issue  may  properly  be  accorded  little 
weight  as  to  the  next,  would  seem  to  apply  to  Utra  and 
Hoskins  as  well  as  Petitioner  applied  the  principle  to 
the  two  foremen,  Schultz  and  Cleveland. 

In  determining  that  Respondent  violated  Section  8(a) 
(1)  and  (5)  of  the  Act  by  bargaining  directly  with  its  em- 
ployees, the  Trial  Examiner  relied  on  many  factors,  in- 
cluding the  testimony  of  Silva  and  Denzer,  discrepancies 
in  the  payroll  record  and  the  "implausible  testimony  of 
Johnson"  (R.  21).  However,  with  respect  to  the  question 
of  the  discharge  of  Utra  and  Hoskins,  the  Trial  Examiner 
appears  to  have  made  that  determination  based  upon  the 
demeanor  and  bearing  of  Utra,  Hoskins,  Schultz  and 
Cleveland  as  they  were  testifying.  Therefore,  it  would 
seem  that  the  determination  by  the  Trial  Examiner  as  to 
the  credibility  of  these  four  witnesses  should  be  accorded 
the  weight  given  them  by  the  Trial  Examiner. 

Granting  for  the  sake  of  argument  that  the  testimony 
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of  Johnson  was  contradictory  to  that  of  Schultz  and 
Cleveland  with  respect  to  the  discharge  of  Utra  and  Hos- 
kins,  it  must  be  remembered  that  Johnson's  testimony 
regarding  the  discharge  was  not  accepted  by  the  Trial 
Examiner.  The  real  contradiction  giving  rise  to  the  rea- 
son for  discharge  considered  by  the  Trial  Examiner  was 
that  between  the  two  foremen,  and  Utra  and  Hoskins.  The 
Trial  Examiner  noted,  (R.  20,  21)  that  Utra's  trade  was 
that  of  a  painter.  That  after  this  work  was  completed  he 
was  tried  at  various  inside  jobs,  including  paper  hanging 
and  stripping,  in  addition  to  enameling  work.  Utra  him- 
self admitted  doing  this  work  but  gave  flimsy  excuses 
for  its  being  done  in  an  unsatisfactory  manner.  Thus, 
petitioner's  statement  on  p.  21  of  his  Brief  stating  that 
Schultz's  testimony  was  suspect  because  the  enameling 
work  had  been  completed  two  weeks  before  he  was  laid 
off,  is  without  merit.  Moreover,  petitioner's  statement 
that  the  company's  records  support  the  conclusion  that 
Schultz's  explanation  for  Hoskins'  discharge  was  without 
foundation  in  fact,  is  similarly  without  merit.  We  only 
have  Hoskins'  statement  that  at  the  time  of  his  layoff 
Schultz  informed  him  that  the  company  was  laying  off 
everyone  who  was  drawing  subsistence  and  this  the  Trial 
Examiner  disregarded.  It  is  submitted,  therefore,  that 
analysis  of  the  record  as  a  whole  has  not  disclosed  any 
significant  deficiencies  in  the  Trial  Examiner's  credi- 
bility resolutions.  It  is  rare  that  a  record  contains  evi- 
dence for  one  side  or  the  other,  which  is  perfectly 
uniform.  Certain  discrepancies  always  exist  and  it  is 
submitted  that  those  set  forth  by  petitioner  have  no  sig- 
nificance. It  is  respectfully  submitted,  therefore,  that 
there  is  no  substantial  evidence  on  the  record  as  a  whole 
to  support  the  Board's   reversal   of  the   Trial   Examiner 


with  respect  to  the  discharge  of  Utra  and  Hoskins. 

II.  Substantial  Evidence  on  the  Record  as  a  Whole  Fails 
to  Support  the  Board's  Finding  That  Respondent  Vio- 
lated Section  8  (a)(1)  and  (5)  of  the  Act  by  Bargaining 
Directly  With  Certain  oflts  Employees  by  Unilaterally 
Changing  Its  Employees'  Conditions  of  Employment 
Without  Consulting  the  Union  at  a  Time  When  the  Un- 
ion Was  the  Authorized  Representative  of  Its  Em- 
ployees and  by  Threatening  Its  Employees  With  Loss 
of  Overtime  Employment.  If  Anything,  the  Acts  Com- 
plained of  Constituted  a  Breach  of  Contract  and  the 
Remedy  Would  Be  to  Bring  an  Action  for  a  Breach  of 
Contract. 

If  the  record  shows  wrongdoing  on  the  part  of  Johnson, 
it  shows  only  that  there  was  a  breach  of  the  collective 
bargaining  contract,  (GC  3),  and  that  such  breach  would 
not  constitute  unfair  labor  practice.  This  being  the  case, 
the  Courts  would  be  the  forum  for  redress  and  not  the 
Board.  The  Trial  Examiner  found  that  the  discharge  of 
Utra  and  Hoskins  was  not  unlawfully  motivated  and  Re- 
spondent has  previously  submitted  its  reasons  to  show 
that  there  was  no  substantial  evidence  in  the  record  as 
a  whole  to  reverse  that  finding. 

In  the  Case  of  Independent  Petroleum  W .  of  N.J.  V. 
Esso  Stand.  Oil  Co.,  235  F.  2nd  401,  the  Court  pointed 
out  that  a  breach  of  contract  was  not  an  unfair  labor 
practice,  where  pp.  403  and  404,  the  Court  said: 

"We  are  of  the  opinion  that  the  view  of  the  plaintiff 
is  the  correct  one  and  that  the  District  Court  erred  in 
dismissing  Count  1  of  the  plaintiff's  Complaint. 

"In  Association  of  Westinghouse  Salaried  Employees 
V.  Westinghouse  Electric  Corporation,  1955,  348  U.S.  437, 
75  S.  Ct.  489,  99  L.  Ed.  510,  the  Supreme  Court  specifi- 
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cally  noted  that  Section  301  of  the  Taft-Hartley  Act 
confers  jurisdiction  on  federal  courts  in  cases  involving 
breach  of  collective  bargaining  contracts.  In  Note  2,  at 
page  443,  of  348  U.S.  at  page  492  of  75  S.  Ct.  it  said: 

'It  is  significant,  however,  that  breach  of  contract  is 
not  an  unfair  labor  practice.'  A  proposal  to  that  end  was 
contained  in  the  Senate  bill,  but  was  deleted  in  confer- 
ence with  the  observation:  'Once  parties  have  made  a 
collective  bargaining  contract  the  enforcement  of  that 
contract  should  be  left  to  the  usual  processes  of  the  law 
and  not  to  the  National  Labor  Relations  Board.'  H.  R. 
Conf.  Rep.  No.  510,  80th  Cong.,  1  Sess.  42.' 

"That  such  jurisdiction  belongs  exclusively  to  the 
courts  was  held  by  the  National  Labor  Relations  Board 
in  United  Telephone  Competny  of  the  West.  Ill  NLRB 
779  (1955). 

"Said  the  Board,  page  782:  'The  Board  is  not  the 
proper  forum  for  parties  seeking  to  remedy  an  alleged 
breach  of  contract  or  to  obtain  specific  enforcement  of 
its  terms.' 

"The  Board,  citing  prior  rulings,  stated  (page  781): 
'As  the  Board  has  held  for  many  years,  with  the  approval 
of  the  courts:  '  '■'  *  '•'  it  will  not  effectuate  the  statutory 
policy  *  *  *  for  the  Board  to  assume  the  role  of  policing 
collective  contracts  between  employers  and  labor  organi- 
zations by  attempting  to  decide  whether  disputes  as  to 
the  meaning  and  administration  of  such  contracts  consti- 
tute unfair  labor  practices  under  the  Act.' 

"It  is  pertinent  to  note  that  in  United  Telephone  Com- 
pany of  the  West,  svpra,  the  union  and  employer  gave 
conflicting  interpretations  to  overtime  provisions  in  their 
collective  bargaining  contract  and  when  they  were  un- 
able to  agree  the  employer  filed  a  suit  for  declaratory 
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judgment.  The  Union  thereupon  filed  a  complaint  with 
the  Board  charging  unfair  labor  practices.  The  Trial  Ex- 
aminer in  his  Intermediate  Report  found  against  the  em- 
ployer. The  latter  filed  exceptions  to  the  Report  con- 
tending that  it  had  a  right  to  submit  the  dispute  as  to  the 
correct  interpretation  of  their  contract  to  the  courts  rather 
than  to  the  Board.  The  Board  agreed,  stating  (page  780): 
'Inasmuch  as  the  issue  of  the  construction  of  the  con- 
tract is  now  pending  before  a  court  of  apparent  jurisdic- 
tion no  valid  reason  exists  for  the  Board  to  enter  this 
controversy.' 

In  Drake  Bakeries  v.  Local  50,  370  U.S.  254,  8  L. 
Ed.  2d  474,  82  S.  Ct.  1346,  it  was  pointed  out  at  page 
480  of  8  L.  Ed.  2d  as  follows: 

"In  passing  §  301,  Congress  was  interested  in  the  en- 
forcement of  collective  bargaining  contracts  since  it 
would  'promote  a  higher  degree  of  responsibility  upon 
the  parties  to  such  agreements,  and  will  thereby  promote 
industrial  peace'  (S.  Rep.  No.  105,  80th  Cong.,  1st  Sess. 
17).  It  was  particularly  interested  in  placing  'sanctions 
behind  agreements  to  arbitrate  grievance  disputes'  (Tex- 
tile Workers  Union  v.  Lincoln  Mills,  353  U.S.  448,  456, 
IL.  Ed.  2d  972,  980,  77  S.  Ct.  912).  The  preferred  meth- 
od for  settling  disputes  was  declared  by  Congress  to  be 
'(Oinal  adjustment  by  a  method  agreed  upon  by  the  par- 
ties ( §  203  (d)  of  the  Act,  29  USC  ?  173  (d).  'That  policy 
can  be  effectuated  only  if  the  means  chosen  by  the  par- 
ties for  settlement  of  their  differences  under  a  collective 
bargaining  agreement  is  given  full  play'  (United  Steel- 
workers  of  America  v.  American  Mfg.  Co.  363  U.S.  564, 
466,  4  L.  Ed.  2d  1403,  1405,  80  S.  Ct.  1363).  Under  our 
federal  labor  policy,  therefore,  we  have  every  reason  to 
preserve  the  stabilizing  influence  of  the  collective  bar- 
gaining contract  in  a  situation  such  as  this.     We  could 
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enforce  only  the  no-strike  clause  by  refusing  a  stay  in 
the  suit  for  damages  in  the  District  Court.  We  can  en- 
force both  the  no-strike  clause  and  the  agreement  to  arbi- 
trate by  granting  a  stay  until  the  claim  for  damages  is 
arbitrated.    This  we  prefer  to  do." 

and  further  on  page  482  of  8  L.  Ed.  2d: 

"A  strike  in  violation  of  contract  is  not  per  se  an  un- 
fair labor  practice  and  there  is  no  suggestion  in  this  rec- 
ord that  the  one-day  strike  involved  here  was  of  that 
nature.  We  do  not  decide  in  this  case  that  in  no  circum- 
stances would  a  strike  in  violation  of  the  no-strike 
clause  contained  in  this  or  other  contracts  entitle  the 
employer  to  rescind  or  abandon  the  entire  contract  or  to 
declare  its  promise  to  arbitrate  forever  discharged  or  to 
refuse  to  arbitrate  its  damage  claims  against  the  union." 

In  Cheney  California  Lumber  Company  v.  S.L.P.B., 
319  Fed.  (2)  375,  at  p.  378  (1963)  Judge  Merrill  of  the 
Court  of  Appeals,  9th  Circuit,  said: 

"While  such  a  strike  does  constitute  a  breach  of  con- 
tract and  is  an  unprotected  labor  activity,  it  does  not 
follow  that  it  constitutes  an  unfair  labor  practice.  As 
pointed  out  in  International  Union,  United  Mine  Workers 
V.  NLRB  (1958)  103  U.S.  App.  D.  C.  207,  257  F.  2d  211, 
214-215,  legislative  history  of  the  Taft-Hartley  Act 
shows  that  it  was  not  intended  that  violation  of  a  col- 
lective bargaining  agreement  should,  per  se,  be  held  to 
be  an  unfair  labor  practice.  Congress  rejected  such  an 
unfair  labor  practice  proposal.  H.  R.  Rep.  No.  510,  80th 
Cong.,  1st  Sess.  42  (1947);  1  Legislative  History  of  the 
Labor  Management  Relations  Act  114,  545-546.     Section 
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301,  29  U.S.C.  section  185,  indicates  that  the  federal 
and  state  courts,  not  the  Board  are  the  proper  forum  for 
parties  seeking  to  remedy  alleged  violations  of  collec- 
tive bargaining  agreements.  United  Mine  Workers,  supra, 
257  F.  2d  at  page  215  points  out  that:  'The  Board  has 
heretofore  taken  the  position  that  it,  the  Board,  'is  not 
the  proper  forum  for  parties  seeking  to  remedy  an  alleged 
breach  of  contract  or  to  obtain  specific  performance  of 
its  terms.' 

"Cf.  Feinsinger,  The  National  Labor  Relations  Act 
and  Collective  Bargaining,  57  Mich.  L.  Rev.  807  (1959). 

"In  NLRB  V.  Insurance  Agents'  International  Union 
(1960)  361  U.S.  477,  80  S.  Ct.  419,  4  L.  Ed.  2d  454,  it 
was  held  that  a  resort  to  unprotected  labor  activity,  in 
the  form  of  union  slowdowns,  does  not  per  se  constitute 
a  refusal  to  bargain  in  good  faith.  The  court  states,  361 
U.S.  at  pages  495,  496,  80  S.  Ct.  at  page  430: 

'*  *  *  (T)he  use  of  economic  pressure  by  the  parties 
to  a  labor  dispute  is  not  a  grudging  exception  to  some 
policy  of  completely  academic  discussion  enjoined  by 
the  Act;  it  is  part  and  parcel  of  the  process  of  collec- 
tive bargaining.  *  *  *  It  may  be  that  the  tactics  used 
here  deserve  condemnation,  but  this  would  not  justify 
attempting  to  pour  that  condemnation  into  a  vessel  not 
designed  to  hold  it.' 

"In  our  judgment  the  fact  that  a  strike,  otherwise 
wholly  consistent  with  good-faith  collective  bargaining, 
constitutes  a  violation  of  a  no-strike  agreement  does  not. 
per  se,  render  the  strike  a  refusal  to  bargain  in  good 
faith.    Cheney  has  its  remedy  for  damages  resulting  from 
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this  contract  violation.  Whether  the  conduct  of  the  Union 
in  calling  the  strike  constitutes  a  refusal  to  bargain  in 
good  faith  must  be  determined  not  on  a  per  se  basis  but 
upon  a  scrutiny  of  the  circumstances  taken  in  their  en- 
tirety. This  matter  we  shall  consider  later  in  this  opin- 
ion." 

In  ^mith  V.  Ercning  News  Asso.,  9  L.  Ed.  2d  246, 
the  Supreme  Court  of  the  United  States  said  in  an  opinion 
delivered  by  Mr.  Justice  White  for  the  Court: 

"Petitioner  is  a  building  maintenance  employee  of 
respondent  Evening  News  Association,  a  newspaper  pub- 
lisher engaged  in  interstate  commerce,  and  is  a  member 
of  the  Newspaper  Guild  of  Detroit,  a  labor  organization 
having  a  collective  bargaining  contract  with  respondent. 
Petitioner,  individually  and  as  assignee  of  49  other  simi- 
lar employees  who  were  also  Guild  members,  sued  re- 
spondent for  breach  of  contract  in  the  Circuit  Court  of 
Wayne  County,  Michigan.  The  complaint  stated  that  in 
December  1955  and  January  1956,  other  employees  of 
respondent,  belonging  to  another  union,  were  on  strike 
and  respondent  did  not  permit  petitioner  and  his  assign- 
ors to  report  to  their  regular  shifts,  although  they  were 
ready,  able  and  available  for  work.  During  the  same  per- 
iod, however,  employees  of  the  editorial,  advertising 
and  business  departments,  not  covered  by  collective  bar- 
gaining agreements,  were  permitted  to  report  for  work 
and  were  paid  full  wages  even  though  there  was  no  work 
available.  Respondent's  refusal  to  pay  full  wages  to 
petitioner  and  his  assignors  while  paying  the  nonunion 
employees,  the  complaint  asserted,  violated  a  clause  in 
the  contract  providing  that  'there  shall  be  no  discrimina- 
tion against  any  employee  because  of  his  membership  or 
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activity  in  the  Guild. 

"The  trial  court  sustained  respondent's  motion  to  dis- 
miss for  want  of  jurisdiction  on  the  ground  that  the  alle- 
gations, if  true,  would  make  out  an  unfair  labor  practice 
under  the  Labor  Management  Relations  Act  and  hence 
the  subject  matter  was  within  the  exclusive  jurisdiction 
of  the  National  Labor  Relations  Board.  The  Michigan 
Supreme  Court  affirmed,  362  Mich.  350,  106  NW  2d  785, 
relying  upon  San  Diego  Bldg.  Trades  Council  v.  Garmon, 
359  U.S.  236,  3  L.  Ed.  2d  775,  79  S.  Ct.  773,  and  like 
pre-emption  cases.  Certiorari  was  granted,  369  U.S. 827, 
7  L.  Ed.  2d  793,  82  S.  Ct.  843,  after  the  decisions  of  this 
Court  in  Teamsters,  C.W.  &  H.  v.  Lucas  Flour  Co.  369 
U.S.  95,  7  L.  Ed.  2d  593,  82  S.  Ct.  571,  and  Charles 
Dowd  Box  Co.  V.  Courtney,  368  U.S.  502,  7  L.  Ed.  2d 
483,  82  S.  Ct.  519. 

"Lucas  Flour  and  Dowd  Box,  as  well  as  the  later 
Atkinson  v.  Sinclair  Refining  Co.  370  U.S.  238,  8  L.  Ed. 
2d  462,  82  S.  Ct.  1318,  were  suits  upon  collective  bar- 
gaining contracts  brought  or  held  to  arise  under  301  of 
the  Labor  Management  Relations  Act  and  in  these  cases 
the  jurisdiction  of  the  courts  was  sustained  although  it 
was  seriously  urged  that  the  conduct  involved  was  argu- 
ably protected  or  prohibited  by  the  Labor  Management 
Relations  Wet  and  therefore  within  the  exclusive  juris- 
diction of  the  National  Labor  Relations  Board.  In  Lucas 
Flour  as  well  as  in  Atkinson  the  Court  expressly  refused 
to  apply  the  pre-emption  doctrine  of  the  Garmon  case; 
and  we  likewise  reject  that  doctrine  here  where  the  al- 
leged conduct  of  the  employer,  not  only  arguably,  but 
concededly,  is  an  unfair  labor  practice  within  the  juris- 
diction of  the  National  Labor  Relations  Board.  The  auth- 
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ority  of  the  Board  to  deal  with  an  unfair  labor  practice 
which  also  violates  a  collective  bargaining  contract  is 
not  displaced  by  '301,  but  it  is  not  exclusive  and  does 
not  destroy  the  jurisdiction  of  the  courts  in  suits  under 
§  301.  If,  as  respondent  strongly  urges,  there  are  situa- 
tions in  which  serious  problems  will  arise  from  both  the 
courts  and  the  Board  having  jurisdiction  over  acts  which 
amount  to  an  unfair  labor  practice,  we  shall  face  those 
cases  when  they  arise.  This  is  not  one  of  them,  in  our 
view,  and  the  National  Labor  Relations  Board  is  in 
accord. 

"We  are  left  with  respondent's  claim  that  the  predi- 
cate for  escaping  the  Garmon  rule  is  not  present  here  be- 
cause this  action  by  an  employee  to  collect  wages  in  the 
form  of  damages  is  not  among  those  'suits  for  violations 
of  contracts  between  an  employer  and  a  labor  organiza- 
tion *  *  *  ,'  as  provided  in  301.  There  is  support  for 
respondent's  position  in  decisions  of  the  Courts  of  Ap- 
peals, and  in  Association  of  Westinghouse  Salaried  Em- 
ployees V.  Westinghouse  Electric  Corp.  348  U.S.  437, 
99  L.  Ed.  510,  75  S.  Ct.  488,  a  majority  of  the  Court  in 
three  separate  opinions  concluded  that  301  did  not  give 
the  federal  courts  jurisdiction  over  a  suit  brought  by  a 
union  to  enforce  employee  rights  which  were  variously 
characterized  as 'peculiar  to  the  individual  benefit  which 
is  their  subject  matter,'  'uniquely  personal'  and  arising 
'from  separate  hiring  contracts  between  the  employer  and 
the  employee.'    Id.,  348  U.S.  at  460,  461,  464. 

"However,  subsequent  decisions  here  have  removed 
the  underpinnings  of  Westinghouse  and  its  holding  is  no 
longer  authoritative  as  a  precedent.  Three  of  the  Jus- 
tices  in  that  case  were  driven  to  their  conclusion  be- 
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cause  in  their  view  -^  301  was  procedural  only,  not  sub- 
stantive, and  therefore  grave  constitutional  questions 
would  be  raised  if  ■  301  were  held  to  extend  to  the  con- 
troversy there  involved.  However,  the  same  three  Jus- 
tices observed  that  if,  contrary  to  their  belief,  'Congress 
has  itself  defined  the  law  or  authorized  the  federal  courts 
to  fashion  the  judicial  rules  governing  this  question,  it 
would  be  self-defeating  to  limit  the  scope  of  the  power 
of  the  federal  courts  to  less  than  is  necessary  to  accom- 
plish this  congressional  aim.'  Id.,  348  U.S.  at  442.  Tex- 
tile Workers  Union  v.  Lincoln  Mills,  353  U.S.  448,  1  L. 
Ed.  2d  972,  77  S.  Ct.  912,  of  course,  has  long  since  set- 
tled that  §301  has  substantive  content  and  that  Congress 
has  directed  the  courts  to  formulate  and  apply  federal 
law  to  suits  for  violation  of  collective  bargaining  con- 
tracts. 'There  is  no  constitutional  difficulty'  and  '-301 
'is  not  to  be  given  a  narrow  reading.'  Id.,  353  U.S.  at 
456,  457.  Section  301  has  been  applied  to  suits  to  com- 
pel arbitration  of  such  individual  grievances  as  rates  of 
pay,  hours  of  work  and  wrongful  discharge.  Textile  Wor- 
kers Union  V.  Lincoln  Mills,  353  U.S.  448,  1  L.  Ed.  2d 
972,  77  S.  Ct.  912,  mpra:  General  Electric  Co.  v.  United 
Electrical,  etc.,  353  U.S.  547,  1  L.  Ed.  2d  1028,  77  S. 
Ct.  921;  to  obtain  specific  enforcement  of  an  arbitrator's 
award  ordering  reinstatement  and  back  pay  to  individual 
employees.  United  Steelworkers  of  America  v.  Enterprise 
Wheel  &  Car  Corp.,  363  U.S.  593,  4  L.  Ed.  2d  1424,  80 
S.Ct.  1358;  to  recover  wages  increases  in  a  contest  over 
the  validity  of  the  collective  bargaining  contract,  Charles 
Dowd  Box  Co.  V.  Courtney,  368  U.S.  502,  7  L.  Ed.  2d 
483,  82  S.  Ct.  519,  supra:  and  to  suits  against  indivi- 
dual union  members  for  violation  of  a  no-strike  clause 
contained  in  a  collective  bargaining  agreement.     Atkin- 
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son  V.  Sinclair  Refining  Co.  370  U.S.  238,  8  L.  Ed.  2d 
462,  82  S.  Ct.  1318,  supra. 

"The  concept  that  all  suits  to  vindicate  individual 
employee  rights  arising  from  a  collective  bargaining  con- 
tract should  be  excluded  from  the  coverage  of  -301  has 
thus  not  survived.  The  rights  of  individual  employees 
concerning  rates  of  pay  and  conditions  of  employment 
are  a  major  focus  of  the  negotiation  and  administration 
of  collective  bargaining  contracts.  Individual  claims  lie 
at  the  heart  of  the  grievance  and  arbitration  machinery 
are  to  a  large  degree  inevitably  intertwined  with  union 
interests  and  many  times  precipitate  grave  questions  con- 
cerning the  interpretation  and  enforceability  of  the  col- 
lective bargaining  contract  on  which  they  are  based.  To 
exclude  these  claims  from  the  ambit  of  301  would  stul- 
tify the  congressional  policy  ofhaving  the  administration 
of  collective  bargaining  contracts  accomplished  under  a 
uniform  body  of  federal  substantive  law.  This  we  are 
unwilling  to  do. 

"The  same  considerations  foreclose  respondent's  read- 
ing of  '301  to  exclude  all  suits  brought  by  employees  in- 
stead of  unions.  The  word  'between',  it  suggests,  refers 
to 'suits',  not 'contracts  '  and  therefore  only  suits  between 
unions  and  employers  are  within  the  purview  of  301.  Ac- 
cording to  this  view,  suits  by  employees  for  breach  of  a 
collective  bargaining  contract  would  not  arise  under  -301 
and  would  be  governed  by  state  law,  if  not  pre-empted 
by  Garmon,  as  this  one  would  be,  whereas  a  suit  by  a 
union  for  the  same  breach  of  the  same  contract  would  be 
a  301  suit  ruled  by  federal  law.  Neither  the  language 
and  structure  of  301  nor  its  legislative  history  require 
or   persuasively    support   this   restrictive   interpretation. 
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which  would  frustrate  rather  than  serve  the  congressional 
policy  expressed  in  that  section.  'The  possibility  that 
individual  contract  terms  might  have  different  meanings 
under  state  and  federal  law  would  inevitably  exert  a  dis- 
ruptive influence  upon  both  the  negotiation  and  adminis- 
tration of  collective  agreements.'  Teamsters,  C.  W.  &  H. 
V.  Lucas  Flour  Co.  suprci  (369  U.S.  at  103). 

"We  conclude  that  petitioner's  action  arises  under 
''  301  and  is  not  pre-empted  under  the  Garmon  rule.  The 
judgment  of  the  Supreme  Court  of  Michigan  is  reversed 
and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

The  changes  in  this  case  are  basically  that  there  was 
a  refusal  to  pay  proper  subsistence  and  overtime  accord- 
ing to  the  terms  of  the  collective  bargaining  agreement. 
The  record  discloses  that  there  was  considerable  dis- 
pute with  respect  to  the  interpretation  of  the  overtime 
and  subsistence  provisions  of  the  collective  bargaining 
contract.  The  Trial  Examiner  himself  pointed  this  out 
(R.  16).  The  Trial  Examiner  also  noted  that  Utra  received 
a  check  from  Johnson  in  the  sum  of  $504.00  (GCX  12), 
through  the  Business  Agent,  Crumley.  By  Hoskins'  own 
testimony  it  is  noted  by  the  Trial  Examiner  (R.  20)  John- 
son and  Crumley  discussed  the  overtime  provisions  of 
the  contract.  The  Trial  Examiner  also  noted  the  testi- 
mony of  foreman,  Schultz,  with  regard  to  a  meeting  be- 
tween Johnson  and  Crumley,  the  Business  Agent,  on  De- 
cember 13,  1962,  concerning  a  dispute  as  to  the  payment 
of  wages  according  to  the  contract  terms.  It  is  apparent 
that  there  is  nothing  in  the  record  which  indicates  that 
the  Union  ever  requested  the  Respondent  to  bargain  with 
them  concerning  the  payment  of  overtime,  nor  is  there 
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anything  in  the  record  to  prove  that  anyone  was  not  paid 
the  overtime  pay  required  by  the  contract.  It  is  signifi- 
cant to  observe  that  no  official  of  the  Union  came  forward 
to  testify  that  Respondent  did  not  bargain  with  them  con- 
cerning overtime. 

There  is  nothing  in  the  Act  to  support  the  proposition 
that  a  breach  of  contract  in  payment  of  wages  fixed  by 
the  contract  would  constitute  unfair  labor  practice.  Sec- 
tion 8  (a)  (5)  makes  it  unfair  labor  practice  for  an  em- 
ployer to  refuse  to  bargain  collectively  with  the  repre- 
sentatives of  his  employees,  subject  to  the  provision  of 
9  (a).  Section  9  (a)  provides  in  part: 

"Providing  that  any  individual  employee  or  group  of 
employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  griev- 
ances adjusted  without  the  intervention  of  the  bar- 
gaining representative,  as  long  as  the  adjustment  is 
not  inconsistent  with  the  terms  of  a  collective  bar- 
gaining contract  or  agreement  then  in  effect;  providing 
further,'  that  the  bargaining  representative  has  been 
given  opportunity  to  be  present  at  such  adjustment." 

There  is  no  evidence  other  than  the  testimony  of  Utra 
and  Hoskins  to  the  effect  that  Johnson  attempted  to  force 
the  employees  to  work  for  time  and  a  half  instead  of 
double  time.  It  is  submitted  that  when  Utra  and  others 
talked  to  Johnson  about  their  subsistence  payments  in 
the  presence  of  Crumley,  the  Business  Agent,  all  of 
these  matters  were  lawful  presentation  of  grievances, 
and  were  apparently  settled. 

Respondent  submits  that  at  most,   the  facts  in   this 
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case  amount  to  a  breach  of  contract  and,  therefore,  re- 
dressable  in  the  Courts  and  not  before  the  Board. 
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CONCLUSION 


For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  Court  should  dismiss  the  Petition  of  the  Board. 


Peter  I.  breen 

Attorney  for  Respondent, 
Tom  Johnson,  Inc. 
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CERTIFICATE 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18  and  19  of  this  Court,  and  in  his 
opinion  the  tendered  brief  conforms  to  all  requirements. 


Peter  I.  Breen 

Attorney  for  Respondent, 
Tom  Johnson,  Inc. 
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APPENDIX  A 

UNFAIR   LABOR   PRACTICES 

Sec.  8  (a)    It  shall  be  an  unfair  labor  practice  for  an 
employer — 

(1)  to  interfere  with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed  in  section  7: 

*  *  :■:  :■: 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  labor  or- 
ganization 

*  :!=  *  :;: 

(5)  to  refuse  to  bargain  collectively  with  the  repre- 
sentatives of  his  employees,  subject  to  the  provisions 
of  section  9  (a). 

^  ^  ^  ^ 


REPRESENTATIVES  AND  ELECTIONS 

Sec.  9  (a)  Providing  that  any  individual  employee  or 
group  of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer  and  to  have  such 
grievances  adjusted  without  the  intervention  of  the  bar- 
gaining representative,  as  long  as  the  adjustment  is  not 
inconsistent  with  the  terms  of  a  collective  bargaining 
contract  or  agreement  then  in  effect;  providing  further, 
that  the  bargaining  representative  has  been  given  oppor- 
tunity to  be  present  at  such  adjustment. 
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Finding  No.  9  of  Smith ' s  Wanton  and 
Reckless  Disregard  of  the  Legal  Rights 
of  Hilltop.   [Smith's  Spec,  of  Errors 
Nos.  5(b),  7]   


Finding  No.  10,  that  Smith's  Fraudu- 
lent Concealment  Was  Authorized  by 
Smith's  New  York  and  Eastern  Division 
Managers  Within  the  Scope  of  Their 
Employment 


Findings  Nos.  11,  12  &  13 .  of  Calcu- 
lated, Deliberate  and  Intentional 
Concealment  Pursuant  to  Company  Pol- 
icy; of  Inescapable  Inferences  That 
One  Or  More  Partners  Were  Aware  of, 
and  Acquiesced  In,  The  Concealment; 
and  that  Treiger's  Later  Attempts  to 
Justify  and  Minimize  Concealment  Must 
Have  Come  to  the  Attention  of,  or  May 
Have  Been  Authorized  By,  One  Or  More 
of  the  Partners;   [Smith's  Spec,  of 
Errors  Nos.  11,  12]; 7,  45 

Finding  No.  14,  that  Any  of  These  Fac- 
tors Standing  Alone  Supports  a  Finding 
of  Joint  and  Several  Liability  For  Ac- 
tual and  Punitive  Damages  Under  Ohio 
Law;   [Smith's  Spec,  of  Errors  Nos. 
5b,  11];  and 8,  45 

Finding  No.  15,  of  Extreme  and  Excep- 
tional Conduct  Which  Was  Intentional 
and  Deliberate  Constituting  Gross 
Fraud  Under  Ohio  Law,   [Smith's  Spec, 
of  Error  No.  5b] 8,  45 

Proof  That  Hilltop  Was  Fully  Justified  in 

Prosecuting  This  Suit,  Thereby  Incurring 

Substantial  Expenses  56 

Findings  Nos.  16,  17,  19  &  20,  that 
the  Mistakes,  Errors  and  Examples  of 
Unprofessional  Workmanship  in  Smith's 
Two  Reports,  Together  With  the  Con- 
cealed Conflict  of  Interest,  the  Com- 
petitive Positions  of  Severcince  and 
Nutwood,  the  Deliberately  Withheld  In- 
formation and  Other  Suspicious  Circum- 
stances Which  Hilltop  Discovered,  Fully 
Justified  the  Prosecution  of  This  Law- 
suit;  [Smith's  Spec,  of  Errors  Nos. 
9,  10];  and 8-9,  56 

Finding  No.  18,  that  Smith  Was  Obli- 
gated to  Provide  a  Trustworthy  Mark- 
ket  Analysis  Which  Was  Rendered  Totally 


Unreliable  and  Highly  Suspect  by  Its 

Concealed  Pre-existing  Conflict  of 

Interest.   [Smith's  Spec,  of  Errors 

Nos.  4,  9,  10] 9, 

Proof  That  the  Court ' s  Judgment  of  Com- 
pensatory and  Punitive  Damages,  and 
Attorneys'  Fees,  Was  Within  the  Court's 
Discretion  • 

Finding  No.  21,  that  Hilltop  Realty  ' 

and  the  Wins low  Sisters  Shall  Each 

Recover  Compensatory  and  Punitive 

Damages ;  and  Jointly  a  Reasonable 

Attorneys'  Fee.   [Smith's  Spec,  of 

Errors  Nos.  2, 3, 5, 6, 8,  10 ]...„»•.   9, 

Proof  That  the  Court's  Conclusion  to 

Apply  Ohio  Punitive  Damage  Law  Is  Correct   .  . 

Finding  No.  22,  that  Ohio  Punitive 

Damage  Law  Applies.   [Smith's  Spec,  of 

Error  No.  5(a)] 10, 

CONCLUSION  
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ARRY   P.    SMITH,    et    al., 

vs. 
[ILLTOP    REALTY,    INC.,    et    al.  , 


Appellants, 
Appellees, 


[ILLTOP  REALTY,  INC.,  et  al.,   Cross-Appellants, 

vs. 
ARRY  P.  SMITH,  et  al.,  Cross-Appellees, 

and 
HE  AUSTIN  COMPANY,    Additional  Cross-Appellee 

as  to  Count  No.  4  Only. 


No.  21207 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE 
UNITED  STATES  DISTRICT  COURT  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON 


ANSWERING  BRIEF  OF  HILLTOP  REALTY,  INC.,  et  al. 

AS  APPELLEES 


INTRODUCTION 
Appellants,  Larry  P.  Smith  &  Co.,  its  partners,  executives 
nd  employees,  including  Treiger  (R.  1058-9) ,  are  herein  termed 
Smith".   Appellees,  Hilltop  Realty,  Inc.  (R.  1054),  and  the  two 
Winslow  sisters",  Mesdames  Ashcraft  and  Powell  (R.  1055),  are  col- 
ectively  termed  "Hilltop".   Cross-appellee  on  antitrust  Count  4, 
he  Austin  Company  (R.  1060),  is  termed  "Austin".  Where  appropri- 
te,  individuals  are  identified  by  ncune,  and  the  sisters  as  the 


Winslow  sisters". 


Hilltop's  Answering  Brief  on  Appeal  supports  the  Dist: 
Court's  Findings  of  Fact  of  actual  and- gross  fraud  and  its 
sions  of  Law  awarding  compensatory  and  punitive  damages  ani 
attorneys'  fees  (R.  1469ff,  2028ff )  .  It  is  arranged  by  Fi] 
with  cross-reference  to  each  of  Smith's  Specification  of  E: 
(cf.  Smith  Op.  Br.  26-8). 

Hilltop's  Opening  Brief  on  Cross  Appeal  is  concurrent 
filed.   It  claims  primarily  that  the  District  Court  erred 
eluding; 

1.  That  Hilltop's  original  and  amended  Complaints  (R 
111-2),  documented  by  its  Contentions  of  fact  (R.  651-91), 
state  a  cause  of  action  for  antitrust  violation  (R.  829-31' 
in  granting  partial  summary  judgment  and  dismissal  (R,  953 
foreclosed  Hilltop's  demand  for  jury  trial  on  the  merits  o: 
antitrust  issues  (R.  9,  114,  2147) ;  and 

2.  That  Hilltop  did  not  sustain  its  burden  of  proof  • 
Nutwood  property,  then  owned  by  the  Winslow  sisters,  had  ai 
age  fair  value  of  $17,500  per  acre  as  a  regional  shopping  < 
site  rather  than  the  $3,500  per  acre  which  they  accepted  ij 
liance  upon  the  fraudulent  concealment  by  Smith  of  its  imp< 
purchase  of  Severance  and  of  its  fraudulently  negative  marl 
analysis  of  Nutwood  as  a  potential  regional  shopping  center 
(R.  1469-70) . 


The  District  Court  had  jurisdiction  of  Counts  1,    2  and  3  by 
iversity  and  amount,  28  U.S.C.  ,   §1332  (R.  Iff,  lOOff,  1053) j 
nd  of  the  Sherman  Act  Count  4  under  15  U.S.C,  §§1,  2   and  15,  and 
8  U.S.C,  §§1331  and  1337. 

Hilltop's  Motions  of  October  26,  1966,  to  dismiss  Smith's 
ppeal  for  want  of  jurisdiction  and  because  it  violated  this 
ourt's  rules  and  practice  governing  length  of  brief  and  permis- 
ible  contents  of  an  appendix,  is  hereby  resubmitted  for  recon- 
ideration  or  rehearing  at  hearing  on  the  merits  under  Rules  15 
nd  23  if  not  granted  during  the  interim  since  setting  in  mid- 
ovember  1966.  Without  prejudice,  Hilltop  respectfully  submits 
ts  Answering  Brief  on  appeal. 

ADDITIONAL  MEMORANDUM  DECISION  RE  PUNITIVE  DAMAGES 
Smith's  Appendix  (Smith  App.  9-26)  omits  a  Memorandum  Deci- 
ion  (R.  1021-3)  on  its  conflict  of  law  issue  of  punitive  damages 
Smith  Op.  Br.  26-7,  35,  54-61).   It  is  attached  as  Appendix  A. 

COUNTER-STATEMENT  OF  THE  CASE 
Hilltop  does  not  accept  all  of  Smith's  Statement  (Smith  Op. 
r.  2-2  6)  and  accordingly  submits  its  counter-statement. 
A.   Questions  Presented. 
Smith's  Appeal  and  its  Specification  of  Errors  present  the 
ollowing  questions: 


since  there  is  sufficient  oral  and  documentary  evidence  to  ii 
the  Court's  ultimate  findings  that  Smith  was  guilty  of  actxj 
fraud  and  of  gross  fraud  under  Ohio  law  because  of  Smith's;} 
treme  and  exceptional  conduct  which  was  intentional  and  de!.!; 
(R.  Vol.  IV;  Tr.  Vols.  I-XIII;  and  Exhibits  filed) 

2.  Is  the  Court's  finding  of  compensatory  damages,  b.ie 
Smith's  bill  for  its  uncompleted  false  report,  supported  b^  t 
evidence  and  within  the  Court's  discretion?   (R.  2029,  2031 

3.  Do  the  findings  support  the  Court's  conclusion  on  :l] 
facts  that  punitive  damages  are  properly  awarded  under  Ohi<  1 
(Memo  Dec*  R.  1469-74,  2028-39) 

4.  Is  the  Court's  finding  that  Hilltop  was  fully  jusif 
in  bringing  this  lawsuit  supported  by  the  evidence?  (R,  1)1 
R.  Vol.  IV?  Tr.  Vols.  I-XIII;  and  Exhibits  filed) 

5.  Is  the  Court's  award  of  punitive  damages  based  on  li 
actual  out-of-pocket  expenses,  and  of  attorneys"  fee  which  lii 
compensate  fully  for  their  time  but  which  the  Court  believd  i 
reasonable  under  the  circumstances,  a  reasonable  exercise  i  I 
Trial  Court's  discretion?  (R.  1474,  1498ff,  2038;  cf.  Res'ti 
Torts,  §908,  Comment  (e)) 

5.   Is  Smith  accordingly  bound  under  Ohio  law  for  sue  fl 

*  Reprinted  in  Smith ' s  Appendix  using  Transcript  referenced 
App.  9-26).  An  important  difference  is  the  Court's  initiH 
deletion  of  a  significant  statement  (R.  2029,  line  29).  rhj 
does  not  appear  in  the  Reporter's  Transcript  version  (Tr 2 
line  4) . 


7.   Did  the  Court  correctly  interpret  Washington  lav/  of  pub- 
.ic  policy  in  affirming  Ohio  punitive  damage  law  against  Washington 
lefendants  who  voluntarily  ventured  into  Ohio  to  perforra  their  mis- 
leeds?   (Memo  Dec.  R.  1021-3;  App.  A) 

3.   Whether,  accordingly,  the  Court's  judgment  on  Smith's 
.ppeal  should  be  affirmed;  except  as  challenged  by  Hilltop's  con- 
currently filed  Opening  Brief  on  Cross  Appeal? 

B.  Summary  of  Court's  Findings  of  Fact  of 
Actual  and  Gross  Fraud  Warranting  Com- 
pensatory and  Punitive  Damages. 

Hilltop  will  first  summarize  the  Court's  ultimate  Findings 
f  Fact.   In  its  Argument  section,  it  will  support  each  Finding  in 
he  same  sequence,  noting  cross-references  to  Smith's  differently 
rranged  Specification  of  Errors.   The  Trial  Court  found: 

Relevant  Findings  of  Fraud  Warranting  Compensatory  Danages; 

1.  Smith  is  liable  for  actual  fraud  in  concealing  from 
illtop  its  simultaneous  negotiations  to  buy  Severance  while  max- 
ng  its  market  analysis  of  Nutwood  (R.  1471,  lines  18-22) ;         I 

2.  This  concealment  was  material  to  Hilltop's  conduct 

R.  1471,  lines  22-3) ; 

i 

3.  It  caused  Hilltop  to  falsely  believe  that  Smith  was  no    i 

ore  than  a  consultant  on  Severance  (R.  1471,  lines  23-25)  ; 

4.  This  belief  was  knowingly  and  intentionally  fostered  by   , 
mith  (R.  1471,  lines  24-26);  ! 


sultant  in  selecting  it  to  do  a  mar>:et  analysis  of  Nutwood 
on  Smith's  negative  market  analysis  (Ex.  29),  in  deterrainin 
course  of  conduct  after  it  was  received  (R.  1471,  lines  26-9 

6.  Hilltop  relied  on  the  negative  conclusions  of  Smit ' 
market  analysis  and  not  on  its  details  in  making  its  decisin 
sell  Nutwood  (R.  1470,  lines  2-5); 

7.  Hilltop  had  a  right  to  rely  on  an  absence  of  such  i| 
flict  of  interest  by  an  expert  whose  advice  was  sought  beces 
the  very  nature  of  the  relationship  (R.  1471,  line  29  -  14'i, 

1);  _ 

3.  Since  the  concealment  of  the  conflict  of  interest  ai 
the  Nutwood  market  analysis  totally  untrustworthy,  Hilltop  u: 
financial  injury  as  a  proximate  consequence:  Hilltop  Real'  'i 
damaged  in  the  araount  of  $2,920  which  it  paid  Smith  for  it:ni| 
analysis  (R.  1472,  lines  1-6),  and  the  Winslow  sisters  wercdi 
in  a  like  araount  of  $2,920  because,  the  fair  value  to  them  li 
liable  and  trustworthy  market  analysis  was  at  least  equal  H 
price  which  Smith  billed  Hilltop  Realty  (R.  2028,  line  31  2i 
line  16;  cf.  R.  1472,  lines  16-17). 

The  Court  accordingly  concluded  that: 

"...  all  eight  elements  of  fraud  under  Ohio  law  hav' 
been  proven  by  clear,  cogent  and  convincing  evidence. 
(R.  1472,  lines  12-14) 

24  O.Jur.2d,  Fraud  and  Deceit,  635,  §20. 


Under  Ohio  Law: 

The  Court  further  found  that  punitive  damages  are  recoverable 
mder  Ohio  law  because: 

9.   Smith's  conduct  showed  a  wanton  or  reckless  disregard 
f  the  legal  rights  of  Hilltop  (R.  1472,  lines  22-24); 

10.  The  fraudulent  concealment  by  Treiger  of  Smith's  poten- 
ial  purchase  of  Severance  was  authorized  by  the  respective  mana- 
ers  of  Smith's  New  York  office  and  Eastern  Division  (R.  1472, 
ine  32  -  1473,  line  8);  and  within  the  scope  of  their  respective 
nployment  by  Smith  (respondeat  superior  stipulated,  Tr.  2306) . 

11.  Smith's  concealment  was  calculated,  deliberate  and  in- 
gntional  and  done  pursuant  to  compsmy  policy  "as  defendants  so 
Learly  demonstrate  in  their  Post-Trial  Brief*,  §XIII,  p.  99,  et 
sq. "   (R.  1473,  lines  8-11); 

12.  The  inferences  are  inescapable  that  one  or  more  of  the 
nith  partners  were  aware  of  the  concealment  euid  at  least 
3quiesced  therein  because,  of  Smith's  method  of  doing  business, 
f  keeping  the  partners  informed  in  its  far  flung  organization, 
Id  of  its  system  of  reading  files  (R.  1473,  lines  12-16); 

13.  Treiger 's  later  attempts  to  justify  and  minimize  the 
sncealment  at  his  meeting  of  August  10,  1960,  with  Hilltop's 


This  brief  is  Paper  260  in  District  Court  Clerk's  files.   It  was 
not  designated  by  Smith  for  the  Record  on  appeal,   cf .  Paper  304, 
also  in  District  Court  Clerk's  file,  and  R.  2198,  2232. 


advisor,  O'Neill  (R.  1054,  1060),  must  have  come  to  the  att 
of,  or  may  have  been  authorized  by,  one  or  more  of  the  part 
(R.  1473,  lines  6-21); 

14.  Any  of  these  factors,  standing  alone,  supports  tl 
Court's  finding  that  the  original  Smith  partners  are  joint? 
severally  liable  for  actual  and  punitive  damages  (R.  1473,  ; 

On  reargument,  the  Court  further  found: 

15.  Although  Smith  was  not  motivated  by  "illwill  or  lii 

(R.  2030,  lines  20-22)  ,  it  was  guilty  of  "extreme  and  exce];j 

conduct"  which  was  "intentional  and  deliberate"  constituti:j 

"gross  fraud"  under  Ohio  law  (R.  2035,  lines  17-20). 

Relevant  Findings  That  Hilltop  Was  Fully  Justified  in 
Prosecuting  This  Suit,  Thereby  Incurring  Substantial 
Expenses: 

The  Court  further  found  that: 

16.  The  mistakes,  errors  and  exeimples  of  unprofessioM 
workmanship  which  Hilltop  found  in  Smith's  original  Nutwoo a 
analysis  (Ex.  29)  of  January  1960  (R.  1212)  ,  and  later  in  ta 
"substantiating  report"  (Ex.  10)  of  February  1961  (R.  1256, 
those  which  they  subsequently  continued  to  find,  together  it 
concealed  conflict  of  interest,  and  other  suspicious  circist^ 
which  they  discovered,  fully  justified  the  prosecution  of  M 
legal  action  (R.  1473,  line  27  -  1474,  line  6) y         fj 

17.  Although  Hilltop  has  been  unable  to  prove  all  oji' 
suspicions,  it  has  proved  to  the  Court's  satisfaction  tha^  i 


Lines  6-10) . 

On  reargument,  the  Court  further  found: 

18.  Smith  was  obligated  to  provide  a  trustworthy  market 
malysis  which  was  rendered  totally  unreliable  and  highly  suspect 

)y  its  concealed  pre-existing  conflict  of  interest  (R.  2029,  lines  , 
16-32). 

19.  Smith  also  deliberately  withheld  information,  the  disclo- 

I 

sure  of  which  would  have  rendered  this  expensive  lawsuit  unneces- 

I 

lary  (R.  2030,  lines  10-14)?  I 

I 

20.  The  errors  in  the  Smith  market  analysis  (Ex.  29)  and  in  \ 

:he  subsequent  "substantiating  report"  (Ex,  10)  which  was  also  not  I 

:ree  from  error,  the  competitive  positions  of  Nutwood  and  Severamce 

md  other  suspicious  circumstances i 

"...  fully  justified  the  prosecution  of  the  fraud  and 
contract  counts  -  .  .  and  also  .  .  .  the  antitrust  counts 
up  to  a  point  which  the  court  need  not  determine  ..." 
(R.  2030,  lines  1-8) 

Thus,  the  Court  awarded: 

21.  Compensatory  damages  based  on  Smith's  bill  for  its  false 
eport  emd  punitive  deimages  based  on  out-of-pocket  expenses  of 
[illtop  Realty  and  of  the  winslow  sisters,  and  an  attorneys'  fee 
rhich  it  found  did  not  adequately  compensate  Hilltop's  counsel  for 
ill  of  the  time  devoted  to  the  case  but,  considering  all  the  cir- 
:umstances,  it  thought  reasonable  (R.  2038,  lines  15-30) .         | 


quoted  in  Smith's  Appendix,  but  attached  hereto  as  Append! 
Court  concluded: 

22,   Ohio  law  of  exemplary  damages  was  properly  appli; 
Washington  defendants  who  voluntarily  ventured  into  Ohio  t 
their  misdeeds  (R.  1021-3). 

CONCISE  SUMMARY  OP  ARGUMENT 

Smith's  Brief  ignores  F.R.Civ.P.  52(a).   It  violates 

United  States,  362  F.2d  899,  901  (9th  Cir.  1966),  by  relyi 

various  "remarks"  of  the  Trial  Court  which  are  "erased"  bj 

Findings.   It  rejects  both  the  Washington  and  Ohio  rules  ] 

turn  of  proof  in  fiduciary  cases  of  fraud. 

The  Trial  Court's  findings  of  actual  and  gross  fraud 

ing  compensatory  and  punitive  damages  are  abundantly  sup 

the  evidence.   They  were  based  on  credibility  of  witnesse 

documentary  evidence  in  a  fraud  case  which  particularly 

the 

"...  fact  finding  tribunal's  experience  with  the 
mainsprings  of  human  conduct." 

Lundqren  v.  Freeman,  307  F.2d  104,  115  (9th  Cir,  196 

F.R.Civ.P.  52(a). 

The  Court  correctly  concluded  that  punitive  damages  ;! 
be  awarded  in  a  Washington  trial  of  defendants  who  volunti 
ventured  into  Ohio  to  commit  their  misdeeds.  See  Memoranr 
sion  (R,  1021-3)  attached  as  Appendix  A. 


i.    x-r/o,  ^o^o,    j.^.)       i->,  QGuGrrranea  tnat  rea.rruDurccraGi-it  of  liti- 
ition  expense  and  modest  attorneys'  fees  considering  the  time 
)ent  was  a  proper  basis  for  punitive  damages  (r.  1469-74,  2036- 

It  awarded  compensatory  damages  to  Hilltop  and  the  Winslow 
.sters  of  $2,920  each,  based  on  Sraith's  charges  for  its  negative 
sport;  and  punitive  damages  of  $40,000  to  nilltop  and  $35,000 
)  the  Winslow  sisters;  and  $75,000  to  them  jointly  as  a  reasor.- 
)1g  attorneys'  fee  (R.  2038).   It  did  this  only  after  liilltop 
ibmitted  detailed  records  of  its  litigation  expenses  (R.  14SS, 
)79-1311)  and  time  estimates  (R.  1500-2;  1508-1518);  and  of  its 
■torneys'  time  records  (R.  1498-1500;  1529-1678). 

Clearly,  this  was  a  careful  and  reasonable  exercise  of  juo- 
:ial  discretion.   Smith  had  been  authorized  to  cross-examine  a/.y 
.tnesses  on  all  expense  or  time  phases  (R.  1490)  and  Hilltop  of- 
;red  to  produce  them  (R.  2013) .   Smith  filed  Exceptions  (R.  1514- 
il2)  which  Hilltop  denied  (R.  2013) .   Smith  then  waived  oral 
'Oss-examination,  and  stipulated  that  all  expenses  were  incurred 
id  paid  (R.  2023)  ,  reserving  only  whether  necessarily  or  reasor.- 
•ly  so  (R-  2023-4);  and  that  attorneys'  fees  could  be  determined 
(lely  upon  oral  argument  and  records  filed  (R.  2021-2).   At 
■al  argument.  Hilltop  fully  explained  its  detailed  expense  and 
.me  records  (R.  2043-63)  pursuant  to  the  Court's  direction  that 
le  scheduled  argument  should  be  limited  to  these  factual  matters 
L.  2028).   But  Smith  abandoned  that  schedule.   Instead,  one  day 


"...  sua  sponte  filed  a  brief  raising  issues  of  lav; 
relative  to  punitive  damages  which  the  court  thought 
had  been  decided  and  laid  to  rest  long  ago."   (R.  2028 

Sraith  then  reargued,  chiefly  that  punitive  damages  and  attcr 

fees  could  not  be  awarded  under  Ohio  law,  with  brief  attentc 

expense  or  time  records  (R.  2063-2110) . 

As  a  result,  the  Court  again  reviewed  its  prior  Memorec 

Decision  (R.  1469ff)  and  reaffirmed  that  an  award  of  punitij 

ages  and  attorneys'  fees  is  proper  under  Ohio  law  (R.  20281) 

which  it  had  previously  concluded  was  enforceable  in  Washiit 

(R.  1022).  ^_  I 

Smith  does  not  claim  the  Court  abused  its  judicial  disri 
tion.  The  amount  of  punitive  damages  normally  left  to  a  ju^ 
should  be  upheld  a_  fortiori  where  a  Trial  Court  has  carefuly 
sought,  explained  and  applied  its  modest  award  which  only  ic( 
penses  out-of-pocket  expenses  of  litigation  arising  out  of  m 
gross  fraud;  and  reasonable  attorneys'  fees  determined  in  jl 
manner.   The  Court  carefully  exercised  its  discretion, 

T^^entieth  Century  Fox  v.  Goldv/yn, 

328  F.2d  190,  at  221-2  (9th  Cir.  1964). 

Accordingly,  the  judgment  on  Smith's  Appeal  should  be 

affirmed;  except  in  other  respects  noted  as  Specification  f 

Errors  in  Hilltop's  concurrently  filed  Opening  Brief  on  Cx' 

Appeal. 


A.   Applicable  Principles  on  Review. 

F.R.Civ.P.  52(a)  Governs  Appellate  Review; 

Smith  repeatedly  and  erroneously  claims  the  facts  are  almost 
ntirely  undisputed  (Smith  Op.  Br.  1,  11,  15,  16,  31,  40),  but  its 
ppendix  of  60  pages  of  selected  Transcript  excerpts  from  a  12-day 
rial  to  support  its  factual  contentions  (Smith  App.  88-147) ,  and 
3  pages  from  some  200  pages  of  Admitted  Facts  (R.  Vol.  IV)  chosen 
3r  the  same  purpose  (Smith  App.  26-88) ,  protest  too  much.   The 
rial  Court,  on  all  of  the  evidence  and  after  extensive  briefs, 
ade  findings  that  reject  Smith's  claim. 

Smith's  Brief  is  silent  as  to  F.R.Civ.P.  52(a).   This  rule 

pplies  whether  or  not  the  trial  court  has  had  opportunity  to 

iidge  the  credibility  of  witnesses,  and  it: 

"...  should  not  .  .  .  encourage  appeals  .  .  .  based 
on  the  hope  that  the  appellate  court  will  second  guess 
the  trial  court." 

Lundgren  v.  Freeman,  307  F.2d  104,  114  (9th  Cir.  1962). 

The  principal  witnesses  testified  in  person,  as  well  as  by 
epositions,  so  there  was  a  clear  opportunity  to  judge  the  credi- 
ility  of  witnesses  in  vastly  conflicting  evidence;  even  in  di- 
ergent  statements  by  opposing  witnesses  in  the  Admitted  Facts. 
or  example  only,  compare  Treiger's  version  of  the  meeting  of 
2tober  8,  1959  (R.  1190-1)  quoted  in  full  Text  (Smith  App.  47)  , 
[id  O'Neill's  version  (R.  1191-4)  only  partially  quoted  (Smith  App. 
7-9),  particularly  the  content  deleted  (R.  1192,  line  21  -  1193, 


and  erroneously  claims  "the  two  memos  are  not  in  conflict  1 

occurred  "(Smith  Op.  Br.  11).   Hilltop  submits  that,  only  ai 

ination  of  the  Record  and  Transcript,  will  reveal  the  subs^ll 

differences. 

Smith's  Unauthorized  Reliance  on  "Intervening  Remarks 
of  the  Court": 

Smith's  Brief  seeks  to  buttress  its  Specification  of  :; 

by  partial  quotes  from  intervening  pretrial  and  post-trial ci 

during  successive  hearings.   It  calls  these,  "oral  opinion* 

Op.  B.  2);  or  "tentative  oral  opinions"  (Smith  App.  1);  or"i 

at  oral  argument"  (Smith  App.  1,  15).   During  the  lengthy  ri 

the  Court  made  many  oral  remarks  which  might  be  invoked  bjei 

side.   The  short  answer  is  that  all  such  "remarks"  are  me:e 

the  Court's  two  Memorandum  Decisions  which  comprise  its  F;.d 

of  Fact  cind  Conclusions  of  Law  (R.  2038-9) .   This  Court  h.i 

currently  held  in  Ogle  v.  United  States,  362  F,2d  899,  90 

1966) : 

"Ogle  partially  relies  on  remarks  made  by  the  trial 
court  as  the  trial  progressed  .  .  .  but  such  remarks;; 
must  be  considered  erased  by  the  findings  of  fact 
ultimately  made  ..." 


II 


The  Burden  of  Proof  in  a  Fiduciary  Case: 

Smith  contends*that  the  burden  of  proof  here  is  almct 

a  criminal  case,  citing  Asheim  v.  Pigeon  Hole  Parking,  In.i 

175  F.  Supp.  320,  328  (ED  Wash.  ND  1959),  affirmed  283  F.d 
♦Smith  Op.  Br.  42. 


?he  trial  court's  opinion,  on  wholly  different  facts,  was  derived 
from  an  earlier  Washington  case  which  quoted  a  portion  of  37  C.J. S.I 
^raud,  §94.   But  those  facts  did  not  require  reference  to  its 

rootnote  98,  p.  400,  captioned, "Fiduciary  or  Confidential  Rela-    i 

i 

:ionships  as  Exception",  nor  to  its  cross  reference,  §95,  pp.  401-  j 

I 
!,  that  there  is  a  presumption  of  fraud  by  fiduciaries  which  altera! 

:he  burden  of  going  forward  with  evidence t 

i 
".  .  .to  show  that  his  conduct  was  free  of  fraud." 

The  Trial  Court  found  a  fiduciary  duty  by  Smith  when  it  ac- 

:epted  employment  as  an  expert  for  Hilltop  because  of  the  "very 

lature  of  the  relationship  between  the  parties"  (R.  1471) .   In  its 

>rior  Memorandum  Decision  dismissing  the  antitrust  counts,  the 

!ourt  held: 

"By  plaintiff's  own  allegations  its  injury  was  caused 
by  the  fraudulent  breach  of  a  fiduciary  duty."   (R.  829, 
lines  26-28;  cf.   R.  1450) 

Accepting  Smith's  premise  that  Washington  law  governs  the 

'quantum  of  evidence"  required  (Smith  Op.  Br.  41) ,  Crocker  v. 

>ovd,  88  Wash.  685,  687,  153  Pac.  1076  (1915),  is  applicable: 

"The  law,  as  is  so  often  said,  does  not  presume  fraud. 
Except  in  fiduciary  cases,  it  extends  no  presumption 
to  those  who  charge  it."   (Emphasis  added.) 

In  re  Uzafovage's  Estate,  153  Wash.  620,  623, 
280  Pac.  85  (1929) . 

Westerbeck  v.  Cannon,  5  Wn.2d  106,  120,  104  P. 2d  918  (1940).  , 


§§76,  77,  226,  230. 

The  evidence  summarized  below  shows  a  clear  advemtage  3 
Smith  in  concealing  its  purchase  of  Severance  and  in  renderi 
negative  report  on  Nutwood  because  Smith  knew  (Treiger,  R.  [ 
what  Petti  did  not  (cf.  Petti,  Tr.  161)  "the  competitive  pci 
of  Nutwood  and  Severance",  as  the  Court  so  found  (R.  2030,  i 

Thus,  F.R.Civ.P,  52(a),  the  erasure  of  "remarks",  and h 

den  of  going  forward  by  a  fiduciary,  are  controlling  factor  : 

Smith's  Appeal. 

B.  The  Court's  Findings  Of  Fact  Are  Supported 
By  The  Evidence  And  Its  Conclusions  Of  Law 
Properly  Apply  Ohio  And  Washington  Law. 

Hilltop's  Proof  Of  The  Eight  Elements  Of  Actual  Fraud 

Smith's  Brief  concedes  its  Appeal  turns  largely  on  wh  :h 

the  Court's  findings  of  actual  fraud  (R.  1471-2,  2034-5)  iA 

ported  by  clear,  cogent  and  convincing  evidence  as  to  eachs 

ment  (Smith  Op.  Br.  41)  .   Smith  apparently  concedes  it  wasji 

of  four  of  the  eight  elements,  24  0. Jur.2d,  Fraud  and  Decet 

§20,  because  it  claims  four  are  missings  intent  to  deceive 

materiality,  reliance,  and  damages  (Smith  Op.  Br.  26).   Sic 

four  elements,  to  a  degree,  are  inter-related  and  overlappn , 

since  Smith's  arguments  are  interspersed  throughout  its  Bi« 

(cf.  Smith  Op.  Br.  3-5,  8-12,15-20,  24-26,  28-32,  40-51) ,  H 

will  document  briefly  each  of  the  Court's  eight  Findings  ( 


[Smxth's  Spec,  of  Error  No.  1] 
This  is  conceded  in  the  Admitted  Facts  (R,  1248,  f 317) . 

Finding  No.  2  of  Materiality  (supra,  p.  5) 
[Smith's  Spec,  of  Error  No.  1] 

When  Smith  received  Hilltop's  initial  letter  inquiry,  its  Ac-  ' 
3unt  Executive,  Treiger,  immediately  originated  a  "long"  telephone 
ill  to  Hilltop's  President,  Petti  (R.  1188-9). 

In  accordance  with  company  practice,  he  made  an  interoffice 
smorandum  of  his  call  to  the  "reading  file",   it  is  regularly  dis- 
ributed  to  Smith's  various  offices  and  is  "available  to  everyone 
1  the  Smith  organization"  (Treiger,  Tr.  2764) ;  so  that  they  can 
low  what  is  going  on  (Head,  Tr.  688-9;  Imus,  Tr.  737,  748-9, 
58-9;  Orrico,  Tr.  2099;  Smith,  Tr.  2451-2),  including  report 
riters  (Darmstadter,  Tr.  807) ,  and  partners  (Orrico,  Tr.  2099; 
nith,  Tr.  2451-2) .   The  distribution  includes  not  only  interoffice 

I 

smoranda  but  also  incoming  letters.  Thus,  Hilltop's  initial  let- 
jr  of  inquiry  (Exs.  27,  28)  shows  Xeroxed  distribution  to  all  of 
tilth's  offices. 

Treiger' s  first  reading  file  memorandum  pertaining  to  Hilltop 
lus  reported  "to  everyone  in  the  Smith  organization"  that  Nutwood 
its  in  Severance's  secondary  trade  area  but  that  Petti  "is  not 
vare  of  course  of  our  possible  ownership  position  there",  and  that 
itwood  would  have  regional  access  after  the  freeways  "are  com- 
leted"  (R.  1189).   But,  in  all  Treiger's  negotiations  with  Petti, 
b  never  disclosed  to  Petti  either  this  trade  area  overlap  between 


\^  ^-        1^  « 


He  only  told  Petti  ambiguously  that  "we  are  working"  o 

"we  were  working"  (R.  1189)  or  "had  worked"   (Tr.  163-4)  on 

Severance  and  that  "there  might  be  some  conflict  in  our  own; 

tion"  (R.  1189) .   These  half-truths  did  not  reveal  to  Hillt: 

Smith's  pending  purchase  of  a  competitive  shopping  center  a: 

Petti  testified: 

"He  asked  me  if  I  knew  that  they  had  worked  on  the 
Severance  property.   I  told  him  I  did.   He  expressed 
some  doubt  as  to  the  ethical  position  that  they  were 
in  and  would  need  some  time  to  see  whether  they  could 
take  on  our  job,  and  this  was  the  entire  revelation 
that  he  had  given  me  relative  to  the  Severance  Center. 
(Tr.  163-4)    ^^ 

Treiger  asked  Orndahl,  then  manager  of  Smith's  New  Yoi 
how  to  handle  this  "in  view  of  our  possible  investment  in 
Severance"  (R.  1189) .   Smith  concedes,  at  that  very  moment 
"Orndahl  was  involved  in  negotiations  looking  to  the  possil.e 
chase  by  the  Smith  firm  of  an  interest  in  Severance"  (SmitiC 
Br.  10). 

In  a  later  "reading  file"  memorandum,  Treiger  said  heu 

spoken  to  Orndahl  who  agreed  "we  ought  to  try  and  handle"  ;t 

request  (R.  1190)  .   He  again  talked  to  Petti  and  told  him  ii 

".  .  .  as  long  as  he  recognized  the  fact  that  we  have 
been  acting  on  the  Severance  Estate  for  some  three 
years,  we  believe  we  could  act  for  him."   (R.  1190) 

Treiger  said  not  a  word  about  Smith's  impending  purchase  cj 

Severance,  and  reported  that  Petti  accordingly  replied: 


[Smith]  had  taken  four  days  to  think  about  the  ethical 
conflicts  of  interest  problem."   (R.  1190).  (Emphasis  added.) 

Meanwhile,  Petti  had  also  been  working  on  developing  Nutwood 
Lnce  1958  on  behalf  of  the  Winslow  sister  owners  through  O'Neill, 
leir  long-time  family  attorney  and  business  advisor  (R.  1060, 
L37) .   He  came  to  the  conclusion  that  he  needed  expert  assistance 
D  develop  Nutwood  as  a  regional  shopping  center  (Tr.  154)  and 
sleeted  Smith  as  having  the  greatest  stature  (Tr.  156) . 

Smith  now  argues  that  the  concealment  is  not  "material" 
Smith  Op.  Br.  30-31)  and  that  "all  relevant  evidence"  indicates 
lat,  if  Hilltop  had  known  that  Smith  was  buying  Severance,  it 
Duld  have  hired  Smith  anyhow  because  Petti  believed  that  Nutwood 
id  Severance  were  noncompetitive  (Smith  Op.  Br.  30-31,  45-6).      i 
lould  erroneous  economic  beliefs  of  non-experts  who  agreed  to  pay  ' 
i,500  for  what  he  believes  to  be  an  independent  expert,  be  rele-   i 
ant  to  materiality,  either  Of  Hilltop  Realty  or  the  property 
vners,  the  Winslow  sisters? 

The  evidence  shows  Hilltop  wanted  an  objective  study  by  an 
icpert  consultant  (R.  1169)  ,  not  an  incipient  competitor  who  at 
nee  recognized  the  "competitive  positions  of  Nutwood  and 

everance"  (R.  1189,  line  2,  2030,  line  3).   So  did  the  owners  and  j 

i 
^eir  attorney  (Ex.  371,  p.  164).   Petti  knew  nothing  of  the  im- 

ending  Smith  purchase,  but  thought  Higbee  and  Halle's  location  at 

everance  was  an  accomplished  fact  because  of  the  February  22,  1959, 

ewspaper  announcement  (Petti,  Tr.  164;  R.  1153) : 


all  practical  purposes  their  work  [at  Severance]  had  b 
accomplished,  had  been  successful  and  we  were  hoping  t 
would  be  ready  for  another  job  and  would  do  ecrually  as 
good  a  one  for  us."   (Petti,  Tr.  164) 

Nor  did  Petti  know  the  vital  department  store  leases  h 

been  executed  until  over  ten  months  later,  on  December  22  a 

1959  (R.  1205,  1207);  nor  that  Smith's  pending  purchase  of 

Severance  was  wholly  "contingent  upon  execution  of  these  d€ 

ment  store  leases"  (Ex.  313,  p.  2,  ^6). 

I 

Clearly  the  concealment  was  material  to  the  goal  of  H: 

Realty  and  the  owners  to  promote  Nutwood  by  an  expert's  "ol|i 

study"  (Treiger,  R.  1189). 

Finding  No.  3  of  Hilltop's  Belief  that  Smith  Was 
No  More  Than  A  Consultant  (supra,  p.  5)  .   [Smith's 
Spec,  of  Error  No.  1] 

This  appears  self-evident.  Smith  made  no  disclosure  n( 

long  after  Hilltop  sold  Nutwood  on  April  29,  1960  (R.  123i. 

Smith  meanwhile  was  negotiating  to  buy  Severance  from  Austn 

had  bought  it  (R.  1225,  1248). 

Finding  No.  4  of  Smith's  Intent  To  Deceive 
(supra,  p.  5).   [Smith's  Spec,  of  Error  No.  1] 

Smith  contends  in  effect  that  Smith's  concealment  di 

meet  the  test  of  24  0. Jur.2d,  Fraud  and  Deceit,  §5,  (Smit] 

28-9)  .   But  its  very  quotation  convicts.   VJhen  Smith  witTne 

Petti  the  critical  knowledge  of  Smith's  "possible  owners!"' 

tion"  or  "possible  investment  position"  in  Severance  (R.  i 

was  clearly  an  "intention"  or  "cunning  deception  ...  u,'!<3 


Smith  misquotes  the  Court  as  finding  that  Smith  was  not 
ctuated  by  "malice  or  illwill"  (Smith  Op.  Br.  29).   it  found 
hat  Smith's  action  was  not  motivated  by  "illwill  or  hatred" 
R.  2030).   And  it  did  this  only. in  a  context  of  rejecting  Smith's 
rgument  that  a  fraud  case  required  these  personal  elements.   The 
ourt  found  Ohio  law  authorized  punitive  damages,  in  the  disjunc-   i 
ive,  where  the  action  is  for  "fraud,  malice  or  insult  or  wanton 
nd  reckless  disregard  of  plaintiff's  rights"  (R.  2031). 

smith  also  contends  that  the  Court  found  Smith's  sole  motive   | 
as  to  carry  out  a  commitment  to  Austin  to  keep  the  negotiations 
Dnfidential,  relying  on  oral  "remarks"  of  the  Court  (Smith  Op.  Br.  j 
?) .   The  Court  made  no  such  finding,  Ogle,  supra.  , 

Smith  did  not  claim  error  (Smith  App.  26) ,  in  the  Court's  dir-i 

2tion  that  its  two  Final  Memorandum  Decisions 

"...  shall  serve  as  findings  of  fact  and  conclu-  I 

sions  of  law."   (R.  2038-9)  I 

t  rather  ignores  them  when  the  Court's  intervening  "oral  remarks" 

eem  beneficial.   To  utilize,  as  Smith  does  throughout  its  Brief, 

rral  remarks  as  though  they  were  findings  is  clearly  erroneous, 

jle,    supra. 

Moreover,  if  pertinent,  the  remarks  relate  to  "direct 

inancial  profit"  as  contrasted  with  Austin's  "goodwill".   There 

3  evidence,  meeting  the  "clearly  erroneous"  test  of  F.R.Civ.P. 

2(a),  that  it  was  Smith  who  opposed  publicity  (R.  1177).  On 


Severance  (R.  1226) .  On  February  16,  1960,  Treiger,  and  N 
of  a  Smith  affiliate,  decided  "the  time  was  not  right  to  a 
[the  department  stores]  that  we  are  purchasing  the  propert 
(R.  1227).  On  the  same  day,  Larry  Smith's  Executive  Secrei 
Miss  Bitz,  summarized  a  meeting  with  Austin  a  day  before  ti 
sale  on  February  9,  1960,  stating  it  was  agreed  that  any  ft 
announcement  should  refer  to  Smith's  activities  as  relatir 


"only  to  management  and  leasing  activities  for  the 
time  being."   (R.  1228) 


I 


At  the  same  time,  Treiger  recommended  announcing,  at  leasit 
department  stores.  Smith's  participation  in  the  ownership  if 
Severance  (R.  1229)  and  said  he  cleared  up  Smith's  positia 
Halle  Bros.   On  February  20,  1960,  Larry  Smith  wrote  Austn 
an  announcement  because  an  insurance  company  representatii 

ested  in  financing  Severance  told  him  in  public  that 

I 
"...  Austin  .  .  .  had  told  them  they  were  disposin 

of  their  interest  to  us."   (R.  1230) 
But  Hilltop  was  not  advised  and  did  not  know  of  any  such  r( 
until  partially  disclosed  in  newspaper  announcements  in  ]t| 
July  1960  (R.  1244;  Petti,  Tr.  165-6).  On  this  ground  alor, 
ever  the  Smith-Austin  business  motives,  there  was  clear Ij a 
"intent  to  deceive"  Hilltop. 

There  were  additional  motives,  while  closing  a  $4,0' 
purchase  of  Severance,  for  Smith  to  take  on  a  $4,500  job)fll 
stallment  payments  (R.  1202) .   Nutwood,  properly  guided  / 


stood  as  a  real  threat  to  Smith's  commitment  to  buy  Severance. 
Smith  knew  that,  if  Nutwood  came  into  being,  it  would  have  diluted 
Severance  (Marshall,  Tr.  1689)  .   Smith  knew  that  a  favorable  re- 
port on  Nutwood  would  have  been  of  benefit  to  its  development 
(Steinberg,  Tr.  587)  and  that  Nutwood  would  be  competitive  with 
Severance  even  though  it  was  not  in  its  primary  trading  area 

(Steinberg,  Tr.  589)  and  that  driving  time  between  Severance  and 

I 
Nutwood  was  only  about  twenty  minutes  (Steinberg,  Tr.  596) .       i 

I 

Scarcely  had  Smith  begun  its  work  for  Austin  in  1955  to 
develop  Severance  into  a  regional  shopping  center,  when  one  of 
their  primary  prospective  department  store  tenants.  The  May  Co.,   j 
announced  it  would  construct  its  branch  store  1-1/2  miles  from 
Severance  at  Cedar  Center  (R.  1066) . 

The  other  primary  prospective  tenants,  Halle  (R.  1085)  and 
Higbee  (R.  1086)  were  concerned  about  the  blight  in  the  old  resi- 
dential area  near  Severance  and  the  deterioration  of  the  popula- 
tion nearby  within  the  next  20-year  period  and  thought  seriously 
of  going  "farther  out  into  suburban  areas  .  .  .  where  blight 
would  not  catch  up  to  the  location  for  a  good  deal  longer" 
(R.  1089-90) . 

Smith  was  continuously  concerned  about i 

"...  the  risk  of  a  third  development  taking  place  .  .  • 
on  the  east  side  ..."   (R.  1108,  lines  16-20) 


ing  participation  in  its  purchase  of  Severance,  that: 

"The  only  really  significant  competition  that  Severanc 
faces  on  the  east  side  is  the  large  May  Co.  .  .  .  brai 
store  a  couple  of  miles  away  ..."  (R.  1158) 

and  enclosed  a  brochure  which  summarized  Smith's  five  year 

struggle  to  execute  long-term  department  store  leases  whic 

"...  took  the  usual  stormy  course  with  competing 
properties  keeping  the  negotiations  off  balance  .  .  . 

emd  that  its  purchase  was 

"...  contingent  upon  the  department  store  leases 
being  concluded."   (Ex.  313,  p.  2,  55I,  6) 

Meanwhile,  Petti,  Hilltop's  president,  had  worked  one 
ing  Nutwood  as  a  regional  shopping  center,  seeking  to  obtcii 
department  store  as  a  dominant  tenant.  He  "came  to  the  cdc 
sion  that  I  would  need  expert  assistance  if  I  was  going  t' b 
about  the  end  results  which  we  were  seeking"  (Petti,  Tr.  i4 

While  Severance  and  other  eastern  Cleveland  potential 
had  encountered  zoning  problems  (Smith  Op.  Br.  21;  R.  110 
favorable  zoning  of  Nutwood  was  a  reasonable  likelihood  ( 

Based  upon  all  of  this  knowledge,  Treiger's  pursuit  f 

confirms  an  intent  to  deceive.   Petti  did  not,  as  Smith  <s 

initiate  Treiger's  coming  to  Cleveland  for  a  meeting  (Sm:Jj' 

Br.  11)  .   On  the  contrary,  it  was  Treiger,  in  writing  to'^'' 

September  30,  1959,  enclosing  his  written  proposal,  who 

"if  you  feel,  however  .  .  .  that  a  preliminary  dis- 
cussion or  personal  meeting  with  a  representative 


us  to  undertake  the  work  we  would  be  happy  to  arrange 
such  a  meeting  in  Cleveland  at  your  convenience  or 
that  of  your  principals."   (Ex.  33) 

It  was  Treiger  -  not  Petti  -  who  called  on  October  5,  1959,   ' 

to  find  out  the  status  of  its  proposal  and  then  reported  that 

! 
Petti  had  asked  for  the  personal  meeting  which  Treiger  had  sag-    i 

jested  (EX.  35;  R.  1190).  j 

i 
On  October  8,  1959,  Treiger  reported  in  an  interoffice  memo-  i 

randum  that  Smith  had  "a  60-40  chance  of  landing  the  job"  (r.  1191)i 
[treiger  continued  to  pursue  Petti  -  on  October  19,  1959  (R.  1195)  , 
m  November  16,  1959  (R.  1197),  and  on  December  4,  1959,  agree- 
ing to  installment  payments  of  the  fee  (R.  1202).  ' 

The  negative  report  itself  shows  further  intent  to  deceive 
m  its  face.  When  the  field  work  was  undertaken,  the  report 
;riter,  John  Marshall,  delineated  Nutwood's  primary  trading  zone 
is  a  3-raile  radius  extending  north  across  Euclid  Avenue  to  Lake    : 

:rie  (R.  1204) .   The  field  man,  Darmstadter,  knocked  out  the  area 

I 
lorth  of  Euclid  Avenue  which  contains  the  densely  populated 

tillage  of  Euclid  (cf .  Plate  1,  Smith  Op.  Br.)  because  of  the 

industrial  belt"  (R.  1206)  .   However,  as  early  as  1955,  a  Smith   ., 

report  on  Severance  (reprinted  in  January  1960)  concluded  this 

lame  industrial  belt  "will  hot  seriously  impede  shopping  trips 

>f  customers  traveling  to  Severance"  (Ex.  118,  p.  21;  Tr.  1683)  . 

[either  Darmstadter,  the  Field  Man,  nor  Marshall,  the  Report 

rriter,  was  ever  told  about  the  report  by  Treiger  (R.  1723;  Tr.l683 


circle  delineated  by  Marshall  including  the  population  nor' 
Euclid  Avenue  and  the  populous  Village  of  Euclid  to  an  ell 
shape  that  bordered  Euclid  Avenue  on  the  north  and  exclude 
population  (Ex.  29,  facing  p.  1) . 

Darmstadter  does  not  recall  being  shown  a  then  curren 
port  of  the  Cleveland  Planning  Conunission  of  "Shopping  Ceni 
Opportunities  in  Eastern  Cleveland"  which  had  been  furnish: 
Smith  (Tr.  1723-4;  R.  1181;  cf.  Ex.  209B) . 

One further  example  of  intent  to  deceive  is  the  willfi 
holding  of  the  3 -page  "INTRODUCTION"  (Ex.  175)  to  the  Nutv« 
report  (Ex.  29)  .  This  unused  Introduction  would  have  beeio 
value  to  Hilltop  (Tr.  837-8).   It  contained  vital  informa.o 
cerning  Montgomery  Ward  and  other  potential  tenants  for  Nmi 
(Ex.  175) .   It  is  marked  "Not  used  in  report"  and  "None  o  t 
used  in  report  to  client" .   It  was  Treiger  who  decided  tovi 
hold  it  (Tr.  1576).  No  possible  explanation  is  given  fortl 
deletion  except  at  trial  Marshall  said  it  was  "a  little  to 
formal"  and  it  was  better  to  have  Treiger 's  covering  lettr 
(Ex.  29;  Tr.  1675).  But  Smith's  own  "substantiating  repct 
(EX.  10)  begins  with  an  "INTRODUCTION"  as  do  most  of  Smil 
other  papers,  e.g.,  Ex.  11,  captioned  "Work  Book". 

It  is  submitted  that,  under  F.R.Civ.P.  52(a),  there  s 
abundant  evidence  of  intent  to  deceive  to  support  the  Co:* 


* 


fostered  by  Smith. 

Finding  No.  5  that  Hilltop's  Reliance  on  Smith's 
Negative  Report  Determined  Its  Future  Conduct 
(supra,  p.  6).   [Smith's  Spec,  of  Error  No.  1] 

This  appears  to  be  conceded.   However,  Smith  assumes  for 

argument  that  O'Neill  and  Petti  relied  upon  Treiger's  statements 

as  to  Smith's  consulting  relationship  when  they  sold  Nutwood 

(Smith  Op.  Br.  47).   It  never  argues  otherwise.   Instead,  it 

contends : 

"...  such  reliance  would  be  of  no  consequence  unless 
they  relied  on  the  Smith  report  and  the  Smith  report 
was  incorrect."   (Emphasis  by  Smith)  (Smith  Op.  Br.  47) 

Smith  poses  a  false  premise  by  analogy  to  a  broker's  state- 
Tient  of  precise  figures  of  income,  etc.,  as  accurate.   Here,  we 
nave  no  precise  figures  but,  instead,  a  report  which  Hilltop      i 
learned  after  its  reliance  and  sale  of  Nutwood  was  far  from  pre- 
cise, and  based  exclusively  on  judgments  that  can  differ  widely 
as  to  volume  of  business,  size  of  trade  area,  "suburban  share" 
and  "effective  competition"  (Smith,  Tr.  2355-7).   Long  after       ' 
Hilltop  sold  Nutwood  in  reliance  on  Smith's  negative  report, 
rreiger  told  Petti  and  O'Neill  for  the  first  time  that  in  its  mar-i 
ket  analysis: 

"Differences  of  opinion  can  exist  in  connection  with 
the  same  set  of  facts  ..."   (R.  1247) 

VThile  these  sophisticated  economic  facts  may  be  true,  Hilltop j 

did  not  know  this.   It  is  no  defense  to  a  wrongdoer  to  call  atten-i 

I 
tion  to  his  victim' s 'gullibility'/  Janness  v.  Moses  Lake  I 


Accord:   Royal  Air  Properties,  Inc.  v.  Smith, 
333  F.2d  568,  572  (9th  Cir.  1964). 

Clearly,  in  such  a  "judgment"  area,  and  regardless  of 

ideas.  Hilltop  would  not  have  employed  or  relied  on  the  ne 

report  by  a  so-called  "independent  consultant"  who  was  buy 

Severance  and  concealed  from  the  start  their  knowledge,  as 

market  analysts,  that  Nutwood  was  in  Severance's  secondary 

area  and  "in  a  pretty  strategic  location"  (Treiger,  R.  11£, 

Petti,  Tr.  161,  234) . 

Finding  No.  6  of  Hilltop's  Reliance  On  Smith's 
Negative  Conclusions  In  Selling  Nutwood  (supra, 
p.  6).   [Smith' s  Spec,  of  Error  No.  1] 

Once  again,  Smith  lifts  from  "remarks"  of  the  Court  a 

under  Ogle,  supra,  are  erased  by  its  Pinal  Decision,  someix 

from  oral  argument  April  22,  1966  (r.  2089;  Smith  Op.  Br.l) 

But  Smith  concedes  immediately  afterwards: 

"...  the  court  held  that  the  'plaintiffs  relied  or. 
the  conclusions  of  the  report  and  not  on  the  details 
of  the  analysis  in  making  their  decision  to  sell  the 
property  to  Ridge  Hills.'"   (Smith  Op.  Br.  47;  R.  1^3 

I 
Smith's  chief  reliance  is  upon  a  statement  by  Pettiin 

cross-examination  that  he  accepted  the  favorable  portions 

Smith  report  such  as  good  access  but  did  not  rely  on  the  le 

tive  aspects  that  there  was  too  much  competition  to  whic 1 

answered:   "I  think  that  was  precisely  my  conclusion  as  3 

report"  (Smith  Op.  Br.  16) 


could  see  with  his  own  eyes  the  land,  population,  access,  etc. 

3e  did  not  understand  the  sophisticated  economic  language  of  the 

Smith  methodology  (Tr.  231,  342-5).   He  always  believed  that  the 

Bite  was  desirable.   But  just  previously,  he  was  askedt 

"Q.   Did  anything  occur  between  January  18  [1960]  the 
date  of  Mr.  Treiger's  conference  with  you  in 
Cleveland  and  January  29  [1960]  to  change  your 
mind  that  Nutwood  was  suitable  for  a  regional 
shopping  center? 

"A.   I  don't  think  anything  changed  my  mind.   The  only 

thing  was  the  report  submitted  to  me  that  caused 

us  to  abandon  our  program.   It  didn't  mean  that 

somebody  else  couldn't  take  it  on."  (Tr.  399) 

He  testified  on  redirect  that  he  and  his  associates  accepted 

:he  conclusions  as  to  the  negative  potential  for  Nutwood  (Tr.  442) 

md  that: 

"If  I  answered  other  than  the  fact  that  we  accepted 
their  conclusions  on  cross  examination,  I  certainly 
didn't  intend  to."   (Tr.  442-3) 

The  Wins low  sisters,  owners  of  Nutwood,  had  moved  from 
:leveland  and  desired  to  sell  Nutwood  (r.  1055) .  They  had  no 
real  estate  experience  (Tr.  76,  121)  and  relied  on  O'Neill,  their 
Long-time  feimily  attorney  and  business  advisor,  about  the  sale  of 
:he  property  (R.  1060) .  When  Petti  first  called  on  a  Winslow 
Jister  at  Nutwood,  she  referred  him  to  O'Neill  (Tr.  14?). 

In  May  1958,  Petti  and  his  chief  advisor  on  Nutwood,  Crume 
(Tr.  472) ,  first  called  on  O'Neill  and  recommended  that  Nutwood 
5e  developed  or  sold  as  a  proposed  regional  shopping  center  site 


"much  higher  price  per  acre  than  .  .  .  for  any  residential 
ment"  (Ex.  371,  pp.  22-3)  and,  accordingly,  proposed  an  ac( 
ated  commission  if  the  Winslow  sisters'  property  was  succei 
promoted  as  such  a  site  (R.  1138) . 

Hilltop  Realty  was  a  small  real  estate  company  in  the 
suburbs  of  Cleveland  engaged  primarily  in  residential  sale 
(R.  1054) .  Petti,  its  president,  was  self-educated  except! 
two  years  of  high  school.  He  had  worked  for  his  father  asi 
cement  finisher,  contracted  tuberculosis  and  spent  severalj 
in  a  sanatorium,  then  worked  as  a  taxi  driver,  and  finalise 
real  estate  salesman  (Tr.  143-4) .  He  had  had  very  limitece 
perience  with  two  neighborhood  shopping  centers  -  superma.;e 
drug  store,  bank,  etc.  (Tr.  145)  ,  but  no  technical  knowle  le 
economic  study  for  regional  shopping  center  development  (: 

I 

R.  1045)  .   In  the  Spring  of  1959,  he  attended  his  first  sjp 

center  convention  and  was  impressed  by  defendant  Larry  Sntl 

participation  in  a  panel  discussion  (Tr.  153) .  As  a  resvt 

".  .  .  came  to  the  conclusion  he  would  need  expert 
assistance  ...  to  bring  about  the  end  results  .  . 
we  were  seeking  ...  on  the  Nutwood  property."  (Tr  1! 

In  September  1959,  he  wrote  identical  letters  to  Sm 

and  to  two  other  nationally  recognized  market  analysts,  l^:: 

and  Perry  Meyers  (Ex.  371,  pp.  12,  13).   The  letters  desci  ji 

Nutwood's  location  in  Cleveland,  its  prospective  freeway 3(  :i 


tions  were  requested  as  to  the  proper  "type  of  market  analysis" 

and  fee  quotation  (R.  1188) .   Their  various  fees  were  comparable 

in  a  $4/5,000  range,  and  each  indicated  familiarity  with  suburban 

Cleveland  shopping  center  developments  (Exs.  204,  217,  32).   Hoyt 

and  Meyers  replied  by  letter  (Exs.  204,  2d  sheet  from  bottom, 

217).   Treiger  made  his  "long"  telephone  call  to  Petti  (R.  1188-9) 

Larry  Smith  is  a  charter  member  of  the  American  Society  of 

Real  Estate  Consultants.   He  served  on  its  Professional  Ethics 

Committee  (R.  1062)  which  drafted  a  Code  of  Professional  Ethics. 

It  provides  that  each  member  will: 

"Accept  counseling  assignments  only  when  there  is 
no  conflict  of  interest,  unless  after  full  disclosure 
all  parties  concerned  approve  the  basis  of  acceptance." 
(Ex.  20;  R.  1062) 

But,  although  Hilltop  ultimately  selected  Smith  to  make  the  mar- 
ket analysis  of  Nutwood  for  $4,500: 

"Smith  did  not  at  any  time  before  August  10  or  12, 
1960,  disclose  to  plaintiffs  or  Mr.  O'Neill  that 
Smith  was  negotiating  to  buy  Severance  from  Austin 
or  that  it  had  bought  Severance  from  Austin."   (R.  1248) 

Smith  also  claims  that  two  letters  "give  the  lie"  to 
reliance  and  "cast  a  dark  shadow  on  Petti' s  integrity"  (Smith  Op. 
Br.  19).   Nothing  could  be  further  from  the  truth.  Exhibit  348B 
on  the  interleaf  between  pages  18  and  19  of  Smith's  Brief  is 
just  like  many  identical  letters  that  he  had  written  before  re- 
taining Smith,  of.  letter  of  July  15,  1959,  to  Mr.  Sidney  Galvin 


\tix..    J/J.,  pp.  xwj-"*/  n.  i.x//-o;  .   X  (-  x»  dXBU  sxmixaiT  to  ot 
letters  (Ex.  371,  pp.  114-6,  Ex.  235) . 

Exhibit  348A  confirms  reliance  on  Smith's  negative  re 
by  deleting  after  January  15,  1960,  paragraph  4  of  the  let 
June  12,  1959,  referring  to  department  store  potentials, 
reference  on  page  3  is  to  an  investigation  of  soil  condit. 
utilities,"  not  economic  feasibility. 

There  was  no  reason  to  withhold  these  letters  nor  di 
have  any  knowledge  of  why  they  were  missing  (Petti,  Tr.  4i 
Crurae  made  the  file  search  and  does  not  recall  that  copie 
turned  up  (Tr.  473) .   Smith  claimed  like  difficulty  in  loi 
files,  cf.  Tr.  2513-5. 

Smith  also  claims  that  Kammer's  evidence  is  controll^i 

(Smith  Op.  Br.  19-21) ,  But  Kammer  made  earlier  offers  fd| 

Ratner  to  buy  Nutwood  (Tr.  1661) .   All  of  the  res  gestae,  1 

before  any  lawsuit  was  dreamed  of,  support  Petti' s  contr.y 

testimony.   Thus.,  on  August  3,  1959,  he  wrote  O'Neill  thr; 

conferred:  ' 

"...  with  Harry  Ratner  .  .  .  and  his  attorney, 
Karl  Kammer.   A  week  later  he  met  with  Albert 
Ratner  .  .  .  and  the  senior  members  of  the  Ratner 
clan  .  .  .  they  insist  they  want  [Nutwood]  for 
residential  development;  .  .  .  that  it  cannot  sup-  • 
port  retail  or  commercial  development  ..." 
(Ex.  371,  p.  107) 

Res  gestae  is  admissible  in  a  fraud  case,  Dormitzei£Ji:t 


L  li 

fS|i;t: 


saving  &  Loan  Society,  23  Wash.  132,  200-1;  62  Pac.  862  il|;, 
24  AnuJur. ,  Fraud  and  Deceit  108,  §269. 


lich  the  Court's  attention  is  particularly  invited.   They  include 

'Neill's  letters  of  December  3  and  11,  1959,  recommending  to  the 

Lnslow  sisters  a  90-day  extension  of  Hilltop's  exclusive  to  com- 

Ly  with  Smith's  predicted  time  (R.  1190)  to  complete  its  report 

3x.  371,  pp.  142-3,  152);  Petti's  of  December  4,  1959,  that  it 

is  employing  Smith  at  Hilltop's  expense  and  proceeding  "inde- 

sndently  of  the  Ratners  or  DeBartolos"  (Ex.  371,  p.  145);  O'Neill's 

:  January  6,  1960,  reporting  on  the  Higbee-Halle  agreement  re 

iverance,  stating:  ' 

"since  Smith  made  a  study  of  .  .  .  Severance  .  .  , 
it  will  be  interesting  to  see  what  he  thinks  its 
influence  will  be  on  .  .  .  Nutwood  ..." 
(Ex.  371,  p.  156) ; 

■eiger's  "reading  file"  memo  of  January  18,  1960,  that  O'Neill, 

!tti.  Grume,  etc.  "accepted  our  conclusions" and  are  now  planning 

!creational  land  uses  (R.  1212) ;  Hilltop  to  O'Neill  of  January 

I,  1960,  of  that  meeting  with  Treiger  and  recommending  that  an  in-, 

!rvening  Harry  Ratner  offer  of  January  13,  1960,  to  purchase 

itwood  at  $3,500  per  acre  be  given  strong  consideration  (Ex.  371, 

>.  162-3);  and  most  significantly  O'Neill's  to  the  Winslow  sis- 

!rs  of  January  22,  1960,  summarizing  Smith's  negative  conclusions,, 

j 
id  Treiger 's  visit  and  discussion  of  recreational  land  uses,  and    i 

Sieving  Ratner 's  offer  was  for  residential  uses,  concurring  in 

/tti's  of  January  20,  recommending  that  strong  consideration  of 
.tner's  offer  be  given  by  the  Winslow  sister  owners,  and 


(EX.  371,  pp.  164-7) ;  Petti  to  DeBartolo  of  January  28,  IS 

referring  to  Smith's  report  and  making  it  available  (Ex.  3 

p.  169) ;  Mrs.  Ashcraft  to  O'Neill  of  February  19,  19G0,  e> 

some  doubt  about  the  Ratner  offer  (Ex.  371,  pp.  171-2);  O' 

urgent  recommendation  to  accept  the  offer  (Ex.  371,  pp.  i; 

Mrs.  Ashcraft' s  reply  of  February  29,  1960,  querying  Sraitli 

sudden  "downgrade"  of  the  whole  idea  "and  then  suddenly  ui 

pop  with  Ratner's  offer  —  I  suppose  no  connection  —  I  hu( 

but  expressing  her  complete  confidence  in  O'Neill's  judgmii 

"full  approval  to  go  ahead"  (Ex.  371,  pp.  181,  182);  Mrs.'; 

cabled  concurrence  in  Mrs.  Ashcraft's  agreement  to  sell  o ; 

15,  1960  (EX.  371,  p.  185)  ;  Petti  to  Treiger  of  March  19,4! 

paying  Smith's  bill  in  full  and  saying: 

"Notwithstanding  .  .  .  your  analysis  results  were 
.  .  .  negative  .  .  .  we  do  feel  you  have  done  a 
very  commendable  job.   We  shall  look  forward  to 
working  with  you  in  the  future  ..."  (Ex.  47) ; 

Treiger 's  reply  of  March  22,  1960,  that  he; 

"...  shared  your  disappointment  in  the  outcome 
of  the  analysis" 

and  hoping  "to  get  together  on  some  future  trip  to  Clevedm 

(Ex.  48).   Not  a  word  was  suggested  of  Smith's  intervenif 

chase  of  Severance  on  February  10,  1960  (R.  1229)  .   Nor  is 

Treiger  ever  heard  from  afterwards  until  the  concealed  fM 

was  discovered  (R.  1248) . 


lot  the  plaintiff.   It  is  Hilltop.  He  was  one  of  three  "partners " , 

etti,  Aveni  and  Baudo,  in  January  1960  (Tr.  442)  .   Each  of  them, 

ind  Crtime  and  O'Neill  "accepted"  the  negative  conclusions  of 

imith's  report  (Tr.  442).  Clearly,  Hilltop  relied,   in  addition 

,o  abundant  evidence  that  Petti  relied,  his  chief  advisor,  Crume, 

elied  and  thought  the  project  "was  dead"  after  receipt  of  smith's 

egative  report  (Crume,  Tr.  486) .   He  asked  Treiger  at  the  January  , 

8,  1960,  meeting  if  Smith's  negative  report  meant  that  "up  to  emd 

eyond  1970",  the  existing  facilities 

"[are]  ...  even  now  tremendously  overbuilt  ..." 

o  which  Treiger,  in  effect,  replied: 

"That  is  what  the  facts  would  seem  to  indicate." 
(Crume,  Tr.  487-8) 

mall  %7onder  that  Treiger 's  "reading  file"  memorandiom  of  this  meet- 

ng  told  the  Smith  partners  and  all  of  the  professional  staff  hav- 

ng  access  to  the  file  that  they  "accepted  our  conclusions"  (R.  12i: 

Vincent  Aveni  relied.   He  remembers  the  conversation  with 
reiger  and  Petti  "on  other  possible  uses  of  the  property  after 
heir  negative  report"  (Aveni,  Tr.  524) . 

He  knew  Petti  had  gone  to  a  shopping  center  convention  in 

959  and  had  been  impressed  with  Smith's  statement  that: 

"Experts  can  pretty  well  predict  .  .  .  the  value  of 
any  particular  site  for  a  shopping  center  .  .  .  and 
Petti  felt  .  .  .  before  we  could  proceed  with  any 
major  tencuits  it  was  going  to  be  necessary  to  have  a 
qualified  report  from  a  top  market  analyst  .  .  . 
and  he  had  suggested  ,  .  .  smith  .  .  .  would  be  the 
best,  based  on  what  was  said  at  .  •  .  convention  ..." 


until  after  the  Smith  report  (Aveni,  Tr.  540). 

The  oral  testimony  of  reliance  confirms  the  res  qestai 
person  claiming  to  have  been  defrauded  may  testify  to  his  : 
upon  representation  made  to  him,  particularly  in  a  confide 
relationship,  24  Am.Jur. ,  Fraud  and  Deceit,  §276;  37  C. J.S 
Fraud,  §§35,  39;  So.  Pac.  Co.  v.  Libby,  199  P. 2d  341,  348 
1952)  .  The  concealment  need  not  have  been  the  sole  cause  ;l 
plaintiffs  action.  It  is  sufficient  if  it  is  one  of  sevci 
inducements  that  exerted  a  material  influence,  37  C.J.S. ,  i 
§39. 

Under  F.R.Civ.P.  52(a),  there  is  abundant  evidence  on 

ance  by  Hilltop's  then  three  partners,  and  Grume  and  O'Ne.l 

(Tr.  442),  and  by  Petti  (Tr.  238-43,  294,  323,  345-7,  230 

3),  Aveni  (Tr.  524),  Crurae  (Tr.  486-8),  Mrs.  Ashcraft  (Tr  7' 

85,  87,  97-8,  107),  Mrs.  Powell  (Tr.  122-4,  138),  and  thefj 

O'Neill  (Tr.  442,  1868-70,  R.  1218-21,  1215-6,  1248). 

Finding  No.  7  of  Hilltop's  Right  To  Rely  On 
Smith's  Report  (supra,  p.  6).   [Smith's  Spec. 
of  Error  No.  1] 

While  Smith  flags  this  finding  as  part  of  its  speciicJ 
of  Error  No.  1  (cf .  Smith  App.  12) ,  we  find  nothing  in  .  s 
that  challenges  the  fiduciary  relationship  or  duty. 

in  S.E.C.  V.  Capital  Gains  Bureay.  375  U.S.  180,  11/ 
237,  84  S.Ct.  275  (1963),  a  unanimous  court  held: 

"The  content  of  common -law  fraud  has  not  remained 

static     -     -     -     ii-    TnTifi    vaY-i  ert    -fn-r    «avamr>  1  *» .    wi-hli     ... 


375  U.S.  at  193, 

and  that! 

"courts  have  imposed  on  a  fiduciary  an  affirmative 
duty  of  'utmost  good  faith  and  full  and  fair  dis- 
closure of  all  material  facts'  as  well  as  an 
affirmative  obligation,  'to  employ  reasonable  care 
to  avoid  misleading'  his  clients."   375  U.S.  at  194. 

The  court  cited: 

Prosser,  Law  of  Torts  (1955),  534-5; 

Keeton,  Fraud  -  Concealment  and  Nondisclosure.  15  Tex.  LRev.  ] 

1  Harper  &  James,  Law  of  Torts  (1956)  541. 

\ccord:   Cord  v.  Smith.  338  F.2d  516,  524-5  (9th  Cir.  1964). 

Clearly,  the  Court's  Finding  No.  7  of  Hilltop's  right  to 
cely  on  Smith  is  correct  on  the  facts  and  law. 

At  best,  all  Smith  ever  told  Hilltop  or  O'Neill  were  gross 

half-truths  relating  to  its  "pre-existing  consulting  relationship" 

with  Severance  (Smith  Op.  Br.  4,  subpara.  2).   In  Equitable  Life 

Ins.  Co.  V.  Halsey  Stuart  Co..  312  U.S.  410,  425-6,  85  Law  ed. 

920,  61  S.  Ct.  623  (1941)  ,  a  unanimous  Supreme  Court  quoted  with 

approval.  Restatement  Torts,  §529,  that: 

•••A  statement  in  a  business  transaction  which,  while 
stating  the  truth  so  far  as  it  goes,  the  maker  knows 
or  believes  to  be  materially  misleading  because  of 
his  failure  to  state  qualifying  matter  is  a  fraudulent 
misrepresentation '  .  .  .  Such  a  statement  of  a  half 
truth  is  as  much  a  misrepresentation  as  if  the  facts 
stated  were  untrue."   312  U.S.  at  426. 

As  this  Court  held,  even  in  a  criminal  statutory  mail  fraud 

case,  Cacy  v.  United  States,  298  F.2d  227,  229  (9th  Cir.  1961): 

"Deceitful  concealment  of  material  facts  is  not  con- 
structive fraud  but  actual  fraud." 


"...  fraud  need  not  be  proven  beyond  a  reasonable 
doubt  ..." 

Mensik  v.  C.I.R.,  328  F.2d  147,  150  (7th  Cir.  1964). 

Finding  No.  8  of  Compensatory  Damages  Was  A 
Reasonable  Exercise  Of  The  Court's  Discre- 
tion (supra,  p.  6).   [Smith's  Spec,  of  Errors 
Nos.  1,  2,  3,  4] 

The  Court  found  that  all  eight  elements  of  actual  fraud  uii 

law  were  proven  (R.  1472),  24  O.Jur.2d.  Fraud  and  Deceit  i 

On  damages,  Smith  quotes  only  a  negative  portion  of 

24  O.Jur.2d,  §151  (Smith  Op.  Br.  50).   The  section  begins 

"Financial  damage  is  not  necessary  to  the  existence 
of  fraud.  Although  it  is  sometimes  stated  that  the 
injury  must  be  one  that  results  in  damage  in  a 
pecuniary  sense,  the  loss  or  injury  need  not  neces- 
sarily be  of  a  specific  pecuniary  character.  It  is 
sufficient  if  the  fraud  has  resulted  in  the  loss  of 
a  right  which  the  law  recognizes  as  of  pecuniary 
value  ..." 

The  damage  to  Hilltop  appears  clear.  In  an  area  wh*"e 
ment  is  a  factor  and  many  different  conclusions  can  be  ro»c 
obviously  Hilltop  would  not  have  agreed  to  a  $4,500  fee, » 
paid  Smith's  reduced  bill  of  $2,920,  for  a  report  from  a  )n 
competitor. 

The  winslow  sisters  likewise  suffered  actual  damagewh 
the  trier  of  the  facts  could  reasonably  measure  by  the  jia 
paid  for  the  untrustworthy  report.  They,  too,  were  den;dj 
port  by  an  impartial  consultant?  incurred  the  detriment ji 
extending  the  exclusive  to  Hilltop  for  another  year  (Exi3 


under  Ohio  law,  they  are  clearly  third  party  beneficiaries. 
This  was  never  fully  reviewed  in  the  Trial  Court.   The  Court  made 
no  such  finding.   Smith  relies  upon  "remarks"  (Smith  Op.  Br.  53) 
which  are  "erased"  under  Ogle,  supra. 

Smith  knew  Hilltop  was  acting  as  "representatives  of  the 

owners"   (R.  1188,  line  6,  1191,  line  2),  and  Treiger  advised  that; 

"...  our  report  is  basically  an  owner's  report  to  guide 
the  owner  in  his  planning  of  the  development  of  the 
property  ..."   (R.  1190,  lines  6-7) 

There  is  a  strong  policy  to  uphold  third  party  beneficiaries' 
contracts  in  Ohio: 

Dombey,  Tyler,  et  al.  v.  Detroit  T.&I.  R.  Co. , 
351  F.2d  121,  126  (6th  Cir.  1965); 

Rhorbacker  v.  citizens  Building  Ass'n  Co. , 

34  N.E.2d  751,  753,  138  O.S.  273  (1941);  ' 

Visintine  &  Co.  v.  New  York,  Chicago  &  St.  Louis  Railroad  Co. , 
169  O.S.  505,  160  N.E.2d  311  (1959). 

Visintine  cites  Restatement,  Contracts,  §133,  to  identify  the 
different  categories  of  third  party  beneficiaries:  creditor,  donee, 
cind  incidental.   In  considering  the  scope  of  a  "creditor  bene- 
ficiary", it  cited  4  Corbin  on  Contracts,  97,  §787,  and  distin-   j 

guished  cases  from  outside  Ohio.   It  upheld  the  third  party  bene-  ' 

I 

ficiary  rights  in  a  situation  analogous  to  the  Winslow  sisters. 
I     Ohio  follows  the  general  rule  of  permitting  "creditor  bene- 
'ficiaries"  to  enforce  contracts,  11  O.Jur.2d,  1966  Supp.  45,      ' 
Contracts,  §180,  fn.  9,  citing  visintine.  See  11  O.Jur.2d,  §180,   , 


Smith  also  erroneously  claims  that  its  market  analysi 
"correctly  concluded  that  [Nutwood]  was  not  suitable  for  a 
regional  shopping  center"  and  was  sold  "for  its  full  value 
(Smith  op.  Br.  50)  . 

The  court  rejected  both  contentions.   All  it  found  wj 

"...  has  not  been  persuaded  that  the  conclusions 
reached  in  the  Nutwood  market  analysis  were  wrong. 
This  is  not  to  say  that  the  analysis  was  free  from 
error  ..."   (R.  1469) 

And,  in  its  Final  Memorandum  Decision  on  reargument,  it  e:u 

deleted  a  phrase  that  had  stated  as  to  the  market  analysi 

"...  the  conclusions  of  which  were  fundamentally 
accurate  ..."   (R.  2029,  lines  29-30)* 

Thus,  the  Court's  Finding  No.  8  of  compensatory  damais 

Hilltop  Realty  of  $2,920  and  to  the  Winslow  sisters  of  $2)2 

a  reasonable  exercise  of  the  Court's  discretion  because: 

"The  fair  market  value  ...  of  a  reliable  and 
trustworthy  market  analysis  was  at  least  equal  to 
the  price  which  Larry  Smith  &  Company  billed 
Hilltop  for  their  analysis  ..."   (R.  2028-9) 

Proof  of  Such  Gross  Fraud  As  To  Justify  Punitive  Danij 
Under  Ohio  Law; 

Finding  No.  9  of  Smith's  Wanton  and  Reckless 
Disregard  Of  The  Legal  Rights  Of  Hilltop 
(supra,  p.  7).   [Smith's  Spec,  of  Errors 
Nos.  5(b)  ,  7] 


*  Note  that,  by  Smith's  Appendix  method  and  its  referenc 
Transcript  rather  than  the  official  Opinion  in  the  Rec 
significant  modification  is  obscured,  cf .  R.  2029,  lin) 
and  Smith  App.  17  quoting  Tr.  2779,  line  4. 


^ 


(Smith  Op.  Br.  35) ,  and  charges  that  the  Court: 

"After  learning  through  post-trial  briefs  that  con- 
structive fraud  would  not  support  .  .  .  punitive 

damages,  found  .  .  .  actual  fraud  because 

it  showed  'a  wanton  or  reckless  disregard  for  the 
rights  of  others  .  .  .'"   (Smith  Op.  Br.  59) 

md  Smith  further  charges  that  the  Court: 

"After  being  furnished  with  further  briefs  which  in- 
dicated that  if  'wanton  or  reckless  disregard'  was 
ever  a  sufficient  predicate  in  Ohio  for  punitive 

damages,  that  day  was  long  past, announced 

that  the  same  nondisclosure  constituted  'extreme  and 
exceptional  conduct'  constituting  a  'gross  fraud'  ..." 
(Smith  op.  Br.  60) 

Hilltop  will  show  there  was  and  is  no  basis  whatsoever  for 
ch  charges.   The  Court  considered  Ohio  punitive  damage  law  more 
an  a  year  before  its  Final  Decision  (Memo  Dec.  R.  827,  831, 
ne  20)  and  told  the  parties  "to  concentrate  ...  in  your  briefs 
.  .  on  all  the  evidence"  (Tr.  2565,  lines  10,  11,  19),  includ- 
g  proof  of  "actual  fraud"  (Tr.  2569,  line  1) .   Under  Ogle, 
pra,  its  "remarks"  are  merged  in  the  Findings  of  Fact.   As  this 
urt  held  in  affirming  another  court's  findings: 

"In  reaching  this  conclusion  we  have  taken  into  con- 
sideration the  fact  that,  in  the  prior  hearing,  and 
on  two  different  occasions  during  the  .  .  .  present 
hearing,  the  trial  judge  expressed  [a  different] 
view  .  .  .  When  the  evidence  was  all  in,  however, 
the  judge,  as  he  had  the  right  to  do,  changed  his 
mind  as  to  what  the  evidence  proves. 

"Since  there  was  substantial  evidence  to  support  the 
final  view,  incorporated  in  the  findings  of  fact,  the 


views  during  the  trial  ...  is  without  significance. 

E.  V.  Prentice  Mach.  Co.  v.  Associated  Plywood  Mills. 
252  F.2d  473,  479  (9th  Cir.  1958). 

Nor  is  Smith's  personal  charge  supported.  It  filed  c 
April  29,  1965,  a  13-page  brief  (Paper  212)*;  the  last  thi 
pages  addressed  to  Ohio  punitive  damage  law  citing  a  numbf 
same  cases  that  it  now  cites.  Its  Post-Trial  Brief  specili 
incorporated  this  brief  (Paper  260,  pp.  77-8)*  and  cited  u 
the  same  cases,  including  Saberton  v.  Greenwald,  146  Ohioi 
414,  66  N.E.2d  224  (1946). 

First,  there  is  no  basis  whatsoever  for  Smith's  contit 
that,  if: 

".  .  .  'a  wanton  or  reckless  disregard'  was  ever 

a  sufficient  predicate  in  Ohio  for  punitive  damages, 

that  day  was  long  past  ..." 

It  is  not  "past".  The  Court  quoted  the  latest  Ohio  Supree 

decision,  Saberton,  supra,  (R.  1472,  lines  20-25,  2031,  jni 

19-25)  . 

All  that  later  transpired  was  that  the  Court,  respoii' 

Smith's  brief  filed  "sua  sponte",  raising  issues  of  puni..' 

ages  which  the  Court  thought  "had  been  decided  and  laid  i 

long  ago",  permitted  Smith's  counsel  to  reargue  these  isie 

a  hearing  originally  set  for  argument  solely  on  the  fact 

issues  re  punitive  damages  (R.  2028) . 


;u 


• 


*  These  are  all  available  in  the  District  Court  Clerk's  il 


cases  alleging  an  Ohio  "judicial  trend"  toward  requiring  "ill  will 

or  hatred"  in  punitive  damages  for  fraud  (r.  2032,  line  23).   it 

noted  Ohio  distinctions  between  the  requisite  elements  for  fraud 

as  contrasted  with  "malicious  prosecution"  or  "alienation  of 

affection"  (R.  2032-3) . 

It  adhered  to  its  prior  decision,  stating  in  part: 

"The  court  based  its  conclusions  on  two  Ohio  cases. 
Saber ton,  supra,  and  Sears  v.  Holly,  178  N.E.2d  91, 
Ohio  Ct.  App.  1960."   (R.  2031,  lines  5-7) 

It  was  from  this  Sears  case,  and  not,  as  Smith  asserts,  from 

something  learned  by  the  Court  from  later  briefs,  that  the  Court, 

citing  Sears,  held  the  facts  here  also  constituted: 

"...  'extreme  and  exceptional  conduct'  constituting 
a  'gross  fraud'  which  was  'intentional  and  deliberate' 
..."   (R.  2035,  lines  6-20) 

Thus,  not  only  are  charges  suggesting  the  Court  whittled  its 
Opinions  to  fit  newly  learned" cases  most  inappropriate,  but  they 
are  also  wholly  erroneous. 

The  only  question  on  review  of  the  Court's  Finding  No.  9  is 
vhether  the  facts  here  showed  such  "a  wanton  or  reckless  disre- 
gard of  the  legal  rights"  of  Hilltop  as  to  justify  the  Court's 
jxercise  of  discretion  in  awarding  punitive  damages.   It  would 
innecessarily  lengthen  this  brief  to  summarize  those  facts  again. 

This  Court  has  recently  reached  an  identical  decision  apply- 
.ng  Hawaiian  law  as  did  the  Trial  Court  applying  Ohio  law.  It 


In  Hawaii,  as  in  Ohio,  the  grounds  for  punitive  damages  a, 

the  disjunctive  "or"  depending  on  the  facts  and  nature  of; 

case.   The  cited  portion  contains  four  "or"  alternatives 

eludes: 

"In  such  cases  a  reckless  indifference  to  the  right 
of  others  is  equivalent  to  an  intentional  violatior 
of  them."   297  F.2d  at  728. 

This  court  cited  other  jurisdictions,  including  Ohic 

the  following  proposition: 

"It  is  generally  recognized  that  actions  for  deceit 
are  included  in  those  cases  in  which  exemplary  dam- 
ages may  be  properly  awarded.  /47 

Its  supporting  note  47  quotes  Waters  v.  Novak,  94  Ohio  Af. 

115  N.E.2d  420  (1953)  ,  which,  in  turn,  relied  on  a  Massacui 

case.   Smith  urges  a  contrary  conclusion  on  the  semantic;  ol 

"malice"  (Smith  Op.  Br.  63)  but,  the  relevant  heart  of  W^ej 

is  again  the  disjunctive,  "0£  reckless  disregard  .  .  .": 

"In  this  case  fWaters  v.  Noyak]  seeking  recovery  fO' 
deceit  the  court  submitted  to  the  jury  the  question: 
of  awarding  exemplary  damages  by  an  instruction  sta- 
ing: 

"'Malice  consists  of  bad  motive  or  such  wanton  and 
reckless  disregard  of  the  rights  of  others  as  to 
show  evil  intent.' 

"Upon  appeal  from  a  judgment  including  exemplary  d^- 
ages,  the  court  approved  that  instruction;  and  in  cj 
cussing  what  constituted  active  malice  quoted  frorafj 
Gott  V.  Polsifer.  122  Mass.  235,  239,  its  statementj 
that  such  malice  | 

"'May  consist  either  in  direct  intention  to  injure il; 


( 


the  consequences  that  may  result  to  hira. ' "  id. ,  n.  47. 

ccord:   Reynolds  Metal  Co.  v.  Lampert,  316  F.2d  272  (9th  Cir.  1963) 

Clearly,  the  evidence  specified  above  supports  the  Court's 

inding  that  Smith's  fraudulent  concealment  was  a  reckless  disre- 

ard  of  the  rights  of  Hilltop  Realty  and  the  winslow  sisters. 

Finding  No.  10,  that  Smith's  Fraudulent  Con- 
cealment Was  Authorized  By  Smith's  New  York 
And  Eastern  Division  Managers  Within  The  Scope 
Of  Their  Employment  (supra,  p.  7) . 

Smith  concedes  this  vital  finding  (R.  1472-3) .   Smith  does 

ot  note  it  or  bracket  it  as  a  Specification  of  Error  (Smith  Op. 

c.  26,  footnote;  App.  13) . 

Findings  Nos.  11,  12  &  13,  of  Calculated,  De- 
liberate And  Intentional  Concealment  Pursuant 
To  Company  Policy;  of  Inescapable  Inferences  I 

That  One  Or  More  Partners  Were  Aware  Of,  And  i 

Acquiesced  In,  The  Concealment;  and  that  j 

Treiger's  Later  Attempts  To  Justify  And  Mini- 
mize Concealment  Must  Have  Come  To  The  Atten- 
tion Of,  Or  May  Have  Been  Authorized  By,  One  i 
j        Or  More  Of  The  Partners;  (supra,  p.  7)  [Smith's           j 
[        Spec,  of  Errors  Nos.  11,  12] ;                         ] 

Finding  No.  14,  that  Any  Of  These  Factors 
Standing  Alone  Supports  A  Finding  Of  Joint 
And  Several  Liability  For  Actual  And  Puni- 
tive  Damages  Under  Ohio  Law;  (supra,  p.  7)  I 

I        [Smith's  Spec,  of  Errors  No.  5b,  11];  and  .  ] 

Finding  No.  15,  of  Extreme  And  Exceptional 
Conduct  Which  Was  Intentional  And  Deliber- 
ate constituting  Gross  Fraud  Under  Ohio  i 
Law  (supra,  p.  7) [Smith's  Spec,  of  Error  i 
NO.  5b] .  ! 

If,  notwithstanding  Ogle,  supra,  the  Court's  "remarks"  are 
jrtinent.  Finding  No.  11  is  the  one  "exception"  (R.  2565,  line  25)  j 


the  trial  concluded  (Tr.  2565-6) : 

"...  Smith  had  the  duty  to  make  a  full  disclosure  oi 
its  contemplated  purchase  of  Severance,  or  at  least  I 
their  interest  therein  or  to  refuse  the  job. 

"I  am  satisfied  that  this  concealment  was  originally 
and  throughout  the  entire  relationship  between  Smith 
and  plaintiffs  calculated,  deliberate  and  intentional 
as  distinguished  from  inadvertent,  accidental  or  mis- 
understanding."  (Tr.  2567-8) 

The  Court  then  expressed  the  oral  view  that,  as  a  mint 
was  constructive  fraud  and  expressed  no  views  as  to  actual;; 
although  it  was  presently  of  the  belief  that  both  Petti  an i 
relied  upon  the  report  and  that  the  Winslow  sisters,  in  tui, 
lied  upon  the  report  (Tr.  2567-9)  . 

The  Court's  finding  that  Smith's  concealment  was  donepi 
to  company  policy  "as  defendants  so  clearly  demonstrate  irtl 
post-Trial  Brief,  §XIII,  p.  99,  et  seq."  (supra,  7;  R.  14), 
the  section  that  claims  concealment  was  because  of  the  irnjn 
Austin-Smith  sale.  This  does  not  mitigate  a  calculated,  '1 
ate  and  intentional  scheme.   On  the  other  hand,  it  strengiej 

Findings  Nos.  12,  13,  14  and  15,  are  supported  by  th  ei 
and  proper  inferences  to  be  drawn  by  the  trier  of  the  facs. 
are  in  accord  with  Ohio  law.  Smith  argues  the  Court's  ir;r 
are  wrong  and  that  Treiger's  acts  were  not  ratified  (Smitl 
39-40,  71-79).  fj 

We  have  described,  supra,  pp.  17-19,  the  widespread  M 
tion  of  the  "reading  file"  which  was  availsible  to  everyoj  | 


Tilth's  offices.   It  included  Treiger's  memorandum  of  his  first 
lone  call  to  Petti  (Tr.  2592-3).   Smith's  Opening  Brief  refers 
3  many  of  these  interoffice  memoranda  in  the  reading  file  (Smith 
pp.  37,  39,  46).   After  five  years  of  struggle  to  develop  the 
aw  land  of  Severance  into  a  regional  shopping  center  site,  it  is 
icredible  that  the  partners  were  not  well  aware  of  Hilltop's  in- 
airy.  While  they,  of  course,  deny  it,  this  is  nothing  new  in  a 

:aud  case.   Usually  there  are  no  confessions,  and  it  is  determined  j 

I 
{   the  court  or  jury  from  voluminous  evidence  and  inferences  there-  ' 

I 

com. 

One  key  is  Treiger's  participation.   He  joined  Smith  as  a 

statistical  clerk"  in  Seattle  in  1951.   He  was  then  a  "report 

riter'i  By  1954,  he  went  to  New  York  as  an  analyst  and  "assistant 

■>   the  senior  partner  .  .  .  Larry  Smith"  (Tr.  1307-8;  R.  1058)  .     I 

:  the  outset  of  the  Severance  project,  he  was  an  assistant  to 

irry  Smith  who  was  the  consultant.  His  duty  was  essentially  to 

repare  the  economic  analyses.   Then,  he  succeeded  Larry  Smith  as 

':count  man  when  the  job  became  a  regular  retainer  in  1955 

i  \ 

I.  1069;  Tr.  1310-2) .   He  went  to  Cleveland  on  numerous  occasions 

j)r  the  Severance  project  (Tr.  1312-3).   In  1957,  he  was  advanced 

)  Assistant  Manager  of  the  Eastern  Division,  which  position 

"...  involved  direct  client  contact  and  the  use  of 
discretion  in  an  executive  position,  until  September 
30,  1960."  (R.  1058-9) 


4 


i 


also  participated  with  the  Smith  partners  in  a  Smith  affil 
Cleveland  Heights  Associates,  which,  in  turn,  owned  stock 
other  Smith  affiliate  which  owns  Severance  shopping  center 
adjacent  land  (R.  1059-60). 

Although  Smith  claims,  without  Record  citation,  that 

i 

was  in  charge  of  the  Eastern  Division  and  turned  Hilltop') 

over  to  Treiger,  "one  of  his  Account  Executives"  (Smith  0] 

Imus  himself  testified  that,  while  another  Account  Execut" 

Steinberg,  worked  under  Imus,  Treiger  "was  essentially  . 

independent  of  me,  essentially  from  an  operating  standpoit 

(Imus,  Tr.  775) 

"Q.  Who  was  he  responsible  to? 

"A.  Primarily  to  Mr.  Smith  with  respect  to  professjna 
matters."   (Imus,  Tr.  776) 

On  the  very  same  day  that  Treiger  talked  to  Petti  aiiu 
"ethical  conflict  of  interest  problem",  Monday,  the  28thio 
September  1959]  (Ex.  31),  there  was  a  meeting  of  Smith' SiSai 
Division  attended  by  Larry  Smith,  Treiger,  Imus  and  Kell/ 
cuss  the  financing  of  Severance  with  Lambert  (Ex.  254) . 

Treiger  knew  Kelly  was  aware  of  Hilltop's  inquiry  'nd 
present  at  the  meeting  at  which  it  was  decided  that  it  \>s 
to  undertake  the  work  for  Hilltop",  and  he  also  told  Orilalj 
Imus  (Tr.  1819-20).  But,  notwithstanding  the  concurrent  , 


EX.  254) ,  each  of  these  executives  and  Larry  Smith  denied  that 
=  had  been  informed  of  the  Hilltop  inquiry.   Treiger  testified 
lat  he  had  not  told  Larry  Smith  (Tr.  1820).   imus  assumed  he 
-lew  of  the  Hilltop  inquiry  on  September  28,  1959,  but  does  not 
2call  any  discussion  "of  making  a  study  for  Hilltop  of  the  competi- 
Lve  Nutwood  property"  (Imus,  Tr.  2593). 

The  succeeding  events  have  been  outlined  above:  Treiger 's 
arsuit  of  Petti?  its  acceptance  on  December  7,  1959,  of  a  $4,500 
jntract  payable  in  installments  after  a  90-day  projected  study 
as  completed;  the  intervening  execution  of  25-year  leases  with 
iverance  by  Higbee  and  Halle  department  stores  on  December  22/23,   ! 
359  (R.  1207) ,  on  the  basis  of  which  Smith  went  forward  with 

:s  purchase  of  Severance  (R.  1189,  1190,  1197,  1203,  1225);  the 

;  i 

isty  drafting  of  a  negative  Nutwood  report  over  the  Christmas 
bliday  period  rather  than  the  90  days  forecast  (R.  1205-6,  1212) ; 

I 

;-eiger's  letter  of  elation  to  Higbee  of  December  29,  1959,  that 

!  .  I 

fter  five  years  of  struggle,  "...  the  Severance  lease  xs  now     i 

jgned  —  this  is  fine  news  ...  to  begin  the  New  Year."  (R.  1208)  ;i 

I 

:e  newspaper  publicity  the  following  days  which  was  totally 

silent  as  to  any  impending  purchase  by  Smith  of  Severance  from 

I  '  i 

vstin  (R.  1209-11);  Treiger's  telephone  call,  the  first  working 

l!y  of  that  New  Year,  Monday,  January  4,  1960,  telling  Petti  of     i 

l^ith's  negative  conclusions  re  Nutwood  (R.  1212);  Treiger's  trip 


associates,  on  January  18,  1960,  and  his  memorandum  to  the 

ing  file  (R.  1212)  stating: 

"...  they  accepted  our  conclusions  with  respect 
to  a  negative  potential  for  regional,  intermediate 
or  neighborhood  shopping  centers  ..." 

and  are  now  contemplating  a  recreational  land  use  of  Nutwo 

"Where  fraud  is  to  be  shown  by  circumstantial  evidenc, 
such  evidence  is  to  be  considered  in  its  entirety  wit' 
out  giving  undue  importance  to  isolated  facts;  althou: 
each  circumstance  alone  may  be  trivial  and  unconvincij 
the  combination  of  all  the  circumstances  considered  t- 
gether  may  furnish  irrefragable  and  convincing  proof  f 
fraud." 

37  C.J.S.,  Fraud,  436-7,  §115. 

The  Court  saw  and  heard  the  principal  witnesses  and  Id 

t 
evaluate  their  credibility: 

"Trial  courts  observe  the  witnesses.   We  cannot. 
Our  sole  function  is  to  find  if  there  was  enough    i 
evidence  to  pass  the  clearly  erroneous  test.  We 
find  there  was." 

Ogle  V.  United  States,  3  62  F.2d  899,  901  (9th  Cir.  1J6 

Clearly,  there  was  both  direct  and  circumstantial  evk 

supporting  the  Court's  finding  of  an  "almost  inescapable  li 

that  one  or  more  of  the  partners  was  aware  of  the  conceeM 

acquiesced  therein.   The  Court's  findings,  on  all  the  evi& 

rejected  Smith's  contrary  assertion  (R.  1473).   Smith  reles 

primarily  on  contrary  oral  evidence  and  "erased"  post-tr:l 

marks"  of  the  Court;   Ogle>  supra.   Under  Ohio  law,  whertt 

ployer  authorized  the  act,  it  is  responsible  in  punitive  ia" 


152  N.E.  641,  642  (1926)  . 
nith  conceded  that  acts  by  Treiger  were  in  the  course  of  Smith's 
isiness  in  the  sense  of  respondeat  superior  (Tr.  740,  2306) . 

There  is  further  evidence  of  ratification,   in  August  1960, 
'Neill  and  Petti  asked  Smith  for  a  "full  explanation"  of  Cleveland 
jwspaper  announcements  that  Smith  had  purchased  Severance  (R.  1245) 
;  a  result,  Treiger  prepared  a  memorandum  "intended  to  serve  as  a 
isis  for  discussion"  at  a  meeting  in  Cleveland  with  Petti  and 
Neill.   It  also  went  to  the  reading  file  (R.  1246ff) . 

Is  it  credible  that  this  "reading  file"  memorandum,  seeking 
iswers  to  Hilltop's  serious  charges,  went  unknown  by  the  partners? 
le   inference  is  clear  they  knew  and  approved  its  preparation  and 
Ls  expenses  in  going  to  Cleveland  to  try  to  placate  Hilltop. 

After  his  trip,  Treiger  wrote  a  memorandum  to  the  reading 

lie  of  the  meeting  which  stated  in  part: 

"...  Mr.  O'Neal  [sic]  took  the  position  that  he  was 
well  informed  of  the  fact  that  we  had  a  consulting  res- 
ponsibility to  the  Austin  Company  at  the  time  that  v/e 
undertook  the  work  for  them.   Hov;ever,  under  a  condition 
I   of  proprietary  interest,  the  extent  of  the  conflict  of 
I    interest,  and  this  is  the  important  point,  was  greatly 
I   expanded,  and  we  owed  them  an  obligation  to  inform  them 
of  the  fact  that  we  were  submitting  our  report  under 
different  circumstances  than  existed  at  the  time  that 
we  undertook  the  work.   It  would  then  have  been  up  to 
them  to  decide  whether  to  accept  oUr  conclusions  and  our 
findings,  or  to  seek  other  guidance  in  the  matter,  al- 
though they  do  not  question  the  fact  that  they  owed  us 
the  money  and  would  have  paid  us  in  any  event. 

"I  do  not  believe  that  they  were  satisfied  as  a  result 
of  the  meeting,  and  it  was  left  on  the  basis  that  we 
would  get  in  touch  again."   (R.  1248,  line  17ff)  (Empha- 


report  made? 

Hilltop's  follow-up  letter  of  September  17,  1960  (R.  1 
asking  exact  details  of  the  Smith-Austin  relationship  went 
unanswered. 

On  October  20,  1960,  Hilltop's  General  Counsel  wrote. at 
(Ex.  15;  R.  1251)  to  Smith  on  the  subject.   It  went  unanswe; 

Meanwhile,  after  all  of  these  protests,  Treiger,  at  La: 
Smith's  personal  suggestion,  was  transferred  to  Smith's  affl 
Winmar  Realty,  at  increased  compensation  (Tr.  1808-9) . 

On  November  29,  1960,  although  transferred  from  the  Srtl 
payroll,  Treiger  wrote  two  reading  file  memoranda  with  cop;s 
New  York,  Chicago,  Seattle,  and  Washington,  D.  C,  relayincti 
telephone  calls  from  Larry  Smith's  executive  secretary.  Hi' e 
Bitz]  (Tr.  190,  2382)  ,  who  is  also  Secretary  of  the  Smith  p.  til 
ship  and  various  of  its  affiliates  (Ex.  166)  .  Treiger  gav  ii] 
structions  concerning  a  "reanalysis"  of  the  Nutwood  market  lot 
tial  or  opinions  on  the  adequacy  of  their  original  study  ai 
ected  that  copies  of  the  original  report  should  go  to  MissJij 
and  to  Spring,  its  Cleveland  lawyer  (Smith  Op.  Br.  25;  R.  !5| 

All  of  these  memoranda  and  letters  had  the  same  type  ■ 


istriDution  as  is  snown,  tor  example,  on  Exhibit  58A*  (Tr.  1806 
112)  . 

This  led  to  the  "substantiating  report"  dated  December  15, 
360  (EX.  10)  but  not  tendered  to  Hilltop  until  February  15,  1961 
^.  1256) .   Treiger  and  Imus  directed  Steichen  exactly  how  to  pre- 
are  it  (cf.  Ex.  10;  R.  1252-3).   It  was  not  done  out  of  the  blue, 
3  Smith  asserts,  by  assignment  to  a  senior  associate  "who  had  not 
irticipated  in  any  manner  in  the  original  study"  (Smith  Op.  Br. 
>)  .  And,  by  August  1,  1960,  Imus  cind  Orndahl  had  become  Smith 
irtners  (R.  1058) .   Hence,  their  precise  knowledge  became  that  of 
\e   partnership  before  the  "sxibstantiating  report"  was  prepared  or 
jlivered. 

Hilltop  agrees  that  liability  for  punitive  deimages  may  be 
ised  on  either  authorized  ratification  or  participation  (Smith  Op. 

:.  75) .   Hilltop  submits  that  all  of  the  evidence  warrants  the 

I 

iference  that  was    "inescapable"    (R.    1473) . 

I 

25  C.J.S. ,  Damages,  1966  Rev.,  1158,  §125(5),  states: 

"Slight  acts  of  ratification  are  sufficient,  and  a 
principal  may  be  liable  for  exemplary  damages  without 
j    any  acts  of  express  ratification,  if  the  circumstances 
warrant  the  inference  that  he  intended  to  assume  the 
consequences  of  his  agent's  conduct  without  investiga- 
tion or  inquiry  .  .  .  The  attempt  of  the  principal  to 

Ho   avoid  burdening  the  Record  with  repetition  of  Exhibits,  of 
yhich  textual  contents  are  in  the  Pretrial  Order,  many  Exhibits 
showing  stamped  Xeroxed  distribution  to  Smith's  many  offices  were 
[lot  offered  in  evidence  (Tr.  738)  .   They  were  identified  (Smith 
\pp,   177-84)  and  retained  in  the  District  Court  Clerk's  file  under 
revised  F.R.Civ.P.  75,  and  stipulated  to  be  a  "part  of  the  Record 
!3n  appeal  for  all  purposes"  (R.  2200)  . 


ratification. " 
And  C. J.S.  repeatedly  cites  in  its  new  1966  edition,  Sabert 
supra,  in  support.   Its  official  syllabus,  which  under  Ohio 
controlling,  "in  the  light  of  the  facts  and  issues"*,  provi 

"3.  Where  an  employer  expressly  or  impliedly 
ratifies  such  actionable  conduct  of  his  employee, 
punitive  damages  may  be  recovered  from  the  employer   | 
.  .  ."   66  N.E.  at  224. 

Its  majority  opinion  parallels  on  different  facts  the  situ: 

here.   The  Court  noted  there  was  evidence  that  the  commodir 

not  quality  merchandise";  and  that  "the  store  manager  who  ) 

[the  commodity]  to  plaintiff  was  retained  thereafter  in  th  i 

I 
ment  of  defendant",  66  N.E. 2d  at  231. 

Here  the  Court  has  expressly  found  that  the  original  le| 
and  the  substantiating  report  were  not  "quality  merchandis", 
They  showed  mistakes,  errors  and  excimples  of  unprofessiom  « 
manship  (R.  1473-4),  further  detailed  in  Hilltop's  concurint 
filed  Opening  Brief  on  Cross  Appeal.  But  Treiger  was  ret ne 
a  salary  increase  in  spite  of  all  this.  Clearly,  there  w^i  I 
fication.  i 

22  Am.Jur.2d,  Damages,  353,  §259,  states: 

"...  slight  acts  of  ratification  will  be  suff icier 
to  support  a  claim  for  exemplary  damages  against  the 
employer. 

"...  The  fact  that  an  employer  retains  an  employee 
after  knowledge  of  the  latter 's  wilful  and  maliciout 
conduct  tends  to  prove  ratification  of  the  employees; 
act  sufficient  to  support  a  verdict  against  the 


view  that  the  subsequent  retention  or  promotion  of 
the  employee  guilty  of  the  wrong  is  of  itself  suffi- 
cient evidence  of  ratification." 

It  is  respectfully  submitted  that  none  of  the  cases  cited  in 
nith's  Brief  supports  any  different  conclusions  under  applicable 
lio  law.   They  are  chiefly  the  same  cases  that  the  Court  care- 
illy  reanalyzed  or  involve  entirely  distinguishable  facts. 

At  best,  all  that  Smith  urges  is  that  the  law  of  Ohio  might 

;  changed  some  day.   But  the  offenses  were  committed  in  1959-61 

id  Ohio  law  as  of  that  date  governs  rather  than  some  speculative 

iture  change  in  Ohio  law.   As  was  held  in  Hausman  v.  Buckley, 

)9  F.2d  696,  704  (2d  Cir.  1962): 

"In  any  event  the  proper  function  of  this  court  is  to 
ascertain  what  .  .  .  [Ohio]  law  is,  and  not  to  specu- 
late about  what  it  will  be,  or  in  Learned  Hand's  feli- 
citous phrase,  'to  embrace  the  exhilarating  opportunity 
of  anticipating  a  doctrine  which  may  be  in  the  womb  of 
time,  but  whose  birth  is  distant.'" 

'   The  inferences  are  inescapable  that  one  or  more  of  the  1959 

Irtners  authorized,  ratified  and  participated  in,  the  concealment 

id  that  they,  together  with  the  August  1960  partners,  Imus  and 

ndahl,  authorized  Treiger's  later  attempts  to  justify  and  mini- 

'.ze  the  concealment.   There  was  further  ratification  in  retain- 

lig  Treiger  as  an  employee  and,  in  his  joint  participation  with 

:ius,  by  then  a  partner,  in  directing  the  preparation  of  the  elab- 

;;ate  and  gratuitous  "substantiating  report"  in  1960-61  (Ex.  10) 

id,  perhaps,  in  trying  to  exculpate  the  partnership  by  trans- 

irring  Treiger  off  its  payroll  to  a  Smith  affiliate  at  a  higher 


The  Court  carefully,  clearly  and  concisely  stated  its 
sons  and  conclusions  that,  under  the  facts  and  currently  ap 
Ohio  law,  punitive  damages  are  proper  (R.  2028-39;  reprinte 
App.  15-26)  . 

Therefore,  it  is  respectfully  submitted  that  Findings 

11  through  15  are  abundantly  supported  by  the  evidience  and  ; 

rectly  apply  Ohio  law. 

Proof  that  Hilltop  Was  Fully  Justified  in  Prosecuting 
This  Suit,  Thereby  Incurring  Substantial  Expenses; 

Findings  Nos.  16,  17,  19  &  20,  That  The  Mis- 
takes, Errors  and  Examples  Of  Unprofessional    | 
Workmanship  In  Smith's  Two  Reports,  Together 
With  The  Concealed  Conflict  Of  Interest,  The    i 
Competitive  Positions  Of  Severance  And  Nutwood, 
The  Deliberately  Withheld  Information  And  Other 
Suspicious  Circumstances  Which  Hilltop  Dis- 
covered, Fully  Justified  The  Prosecution  Of 
This  Lawsuit  (supra,  pp.  8-9) [Smith's  Spec,  of 
Errors  Nos.  9,  10] ;  and 

Finding  No.  18,  that  Smith  Was  Obligated  To 
Provide  A  Trustworthy  Market  Analysis  Which  Was ■ 
Rendered  Totally  Unreliable  And  Highly  Suspect 
By  Its  Concealed  Pre-existing  Conflict  Of 
Interest  (supra,  p.  9) [Smith's  Spec,  of 
Errors  Nos.  4,  9,  10] . 

Mistakes,  errors  and  examples  of  unprofessional  worki*n8| 

are  documented  in  Hilltop's  concurrent  Opening  Brief  on  CjisJj 

Appeal,  Argument,  Sec,  C.  Smith's  concealed  conflict  of  i^^^ 

is  admitted  (R,  1248,  5317) .   The  competitive  positions   | 

Severance  and  Nutwood  is  admitted  (supra,  pp.  17-18,  23).  i. 

Introduction  to  the  Nutwood  report  (Ex.  175,  3  bottom  pag') 


bely  withheld  (supra,  p.  26).    Other  suspicious  circumstances 
re  briefed  under  Intent  to  Deceive  (supra,  20-27) . 

Smith  argues  that,  since  a  partial  disclosure  was  made 
Long  after  Hilltop  had  sold  Nutwood  in  reliance  on  Smith's 
>gative  report)  that,  nevertheless,  when  Smith  delivered  its 
substantiating  rq)ort"  of  February  15,  1961,  Hilltop  should 
live  abandoned  its  causes  of  action  for  fraud,  breach  of  con- 
ract,  and  antitrust  violations  (Smith  Op.  Br.  70)  . 

It  asserts  that  the  Court's  finding  of  "deliberately  with- 

;ld  information"  (R.  2030)  referred  only  to  the  Smith-Austin 

jreement.    Smith  cites  only  "colloquy  between  the  court  and 

junsel"  (Smith  Op.  Br.  66) .    But  its  citation  of  R.  2123-5 

)es  not  support  its  contention: 

"MR.  STEPHAN:  .  .  .  But  what  was  disclosed  to 
!    Mr.  O'Neill  at  that  time  was  just  that  the  thing  had 
been  accomplished  on  February  10,  1960.    .  .  . 
What  else  did  we  learn?   We  learned  everything  that 
we  could  .  .  .  through  the  hostile  lips  of  adverse 
witnesses,  and  here  is  one  thing  we  learned.  Exhibit 
175.    .  .  .  says  on  its  caption  in  the  handwriting 
of  the  defendants,  'None  of  this  used  in  the  report 
to  the  client'   [Hilltop]  ... 

"THE  COURT:   Yes,  this  is  coming  back  to  me  .  .  ." 
I    (R.  2124-5) 

Smith's  other  citation  (Smith  Op.  Br.  66)  refers  again  to 

lloquy  of  what  was  withheld  (R.  2132-4)  .  Hilltop  pointed  out 

:.at  its  Interrogatories  asked  for  "work  papers"  and  did  not 

It  them;   that  its  charge  was  against  Smith  in  withholding  the 


"MR.  STEPHAN:    ...    We  charge  the  defendants 
with  willfully  withholding  the  essential  ingredient 
that  would  have  changed  this  picture  180  degrees." 

Thus,  the  Court's  finding  of  withheld  information  was 

many  factors  discussed  above.    First,  that  Smith  was  buyi 

competitive  property  while  purporting  to  give  an  objective 

report  on  a  competing  property.  Nutwood?    Second,  that  Sir: 

knew,  as  a  market  analyst,  that  the  site  on  which  he  was  3\ 

to  make  such  a  report  was  in  the  very  trade  area  of  Severe: 

Third,  that  the  report  was  not  scientific  but  one  in  whiclj 

ment  could  vary  widely;   Fourth,  that  other  nationally  recg 

nized  consultants  were  available;   Fifth,  that  such  an  obtc 

and  favorable  report  would  be  a  valuable  and  virtually  es::n 

prerequisite  to  attracting  department  store  tenants;   Sih 

that  its  concealment  continued  during  nearly  a  4-month  in  :r: 

between  Treiger's  negative  telephone  advice  to  Petti  on 

i 
January  4,  1960  (R.  1212)  and  the  sale  of  Nutwood  on  Aprr 2 

1960  (R.  1238) ,  notwithstanding  an  exchange  of  letters  i  Mi 

I 
1960  in  which  Treiger  said  he  expected  to  call  on  Petti  WJn 

was  in  Cleveland  (Exs.  47,  48),  and  Treiger's  professed  "'M 

ment  in  the  outcome  of  the  einalysis"  (Ex.  48). 

Clearly,  this  Court's  finding,  that  the  expensive  1;  sul 

might  have  been  avoided,  referred  to  Smith's  successive  'Pi| 

nities  to  disclose  to  Hilltop  its  impending  purchase  of  'Vi 

I 

before  undertaking  the  Nutwood  market  analysis,  or  befor 


.ustin  agreement  was  consummated  (cf.  Smith  Op, Br.  39),  or  even 

'hen  acknowledging  Hilltop's  payment  of  its  bill  in  full  (supra, 

I.  34)  on  March  22,  1960;  or,  if  post- trial  remarks  are  admia- 

ible,  as  the  Court  said: 

"Smith  had  the  duty  to  make  a  full  disclosure  of 
its  contemplated  purchase  of  Severance,  or  at  least 
their  interest  therein,  or  to  refuse  the  job." 
i     (Tr.  2567) 

.ny  of  these  would  have  entirely  altered  Hilltop's  reliance  on 

mith  and  its  report  in  selling  Nutwood  for  residential  purposes, 

m  April  29,  1960,  at  §3,500  per  acre. 

Hilltop  presented  substantial  evidence  that,  had  an  objec- 

ive  report  been  made.  Nutwood  could  have  been  sold  as  a  region- 

i 
1  shopping  center  site  for  at  least  $17,500  per  acre.   The 

ourt  rejected  it  only  on  legal  grounds  (R.  1470) .   Assuming 

hat  Hilltop  failed  to  sustain  a  legal  burden  of  proof,  from 

'hich  Hilltop  cross-appeals,  such  a  legal  conclusion  does  not 

lean  Hilltop  could  not  successfully  have  attracted  one  or  more 

if  the  several  other  remaining  available  department  stores  as 

enants  had  an  objective  study,  in  this  judgment  area,  by  other 

eputable  market  analysts  been  made.   Thus,  Smith  itself,  dur- 

ng  a  5-year  period  of  efforts  to  commit  Higbee  and  Halle, 

eported  other  stores  were  interested  in  locating  branches  in 

:he  eastern  Cleveland  suburbs:    In  1958,  Montgomery  Ward  con- 

lidered  a  160-180,000  sq.  ft.  store  (R.  1143,  1133-4);   and 


f  C^lAAlC^Jf 


Sterling-Lindner-Davis  (R.  1118)  and  Sears,  Roebuck  (R.  11 
showed  like  interest.  As  late  as  1959,  The  May  Co.  was  t 
only  department  store  rival  to  other  eastern  Cleveland  sit 
(R.  1066-7,  1158). 

Smith  next  claims  that  expenses  reflect,  in  part,  def 
of  "baseless  monopoly  claims"  or  "specious  state  and  fedeii 
antitrust  claims"  (Smith  Op. Br.  39,  70) . 

The  summary  dismissal  without  trial  is  briefed  in  Hi.'l 
Brief  on  Cross  Appeal,  pages  1-29.  But,  in  evaluating  Sit 
assertions,  this  Court  should  know  of  two  prior  Memoranda  I 
sions  on  antitrust  which  Smith  ignores.  After  briefs  an o 
argument,  the  Court,  on  May  13,  1963,  upheld  the  antitrusi 
charges  of  the  original  Complaint  without  prejudice  to  thir 
ing  again  raised  after  entry  of  a  Pretrial  Order  (R.  21-2*. 
Hilltop's  counsel  would  have  been  derelict  indeed  to  its  lil 
if  it  failed  to  expend  good  faith  discovery  efforts  on  tJse 

i 

issues.   More  than  18  months  later,  after  much  discover? 

i 

efforts  by  all  parties.,  the  Court,  on  December  14,  1964,  :: 
further  discovery  and  ordered  Hilltop  to  file  a  detailed  iOH 
cise  statement  of  its  factual  contentions  (R.  530-2) . 

On  March  29,  1965,  the  Court  rendered  a  second  Decii<"l 
(R.  827-35,  at  829-31)*  which  reversed  its  prior  Decisic 

♦Attached  as  Appendices  A  and  B  respectively  to  Hilltop  V  m 
Opening  Brief  on  Cross  Appeal.  ,  I 


H 


ut,  upon  reconsideration,  held  they  did  not  constitute  anti- 
rust  violations. 

Hilltop's  Cross  Appeal  alleges  error  of  law  in  this  ruling, 
ut  the  point  is  that  pretrial  discovery  efforts  from  the  fil- 
ng  of  the  Complaint  up  to  the  time  of  the  Court's  reversal  of 
ts  earlier  holding  on  March  29,  1965,  is  in  accord  with  the 
ourt's  Finding  No.  20  that  all  of  the  circumstances,  including 
the  competitive  positions  of  Nutwood  and  Severance": 

"...  fully  justified  the  prosecution  of  the  fraud 
and  contract  counts  .  .  .  [and]  also  .  .  .  the  anti- 
trust counts  up  to  a  point  which  the  court  need  not 
determine  ..."    (R.  2030,  lines  3,  6-8, 

cf.  2049-50) 

j 

Finding  No.  18  (supra,  p.  56)  is  separately  listed  only 
ecause  Smith's  Specification  of  Errors  No.  4,  as  well  as  its 
OS.  9  and  10,  challenge  this  finding  (Smith.  App.  17)  . 

Hilltop  submits  that  Finding  No.  18,  that  Smith  was  obli- 
ated  to  provide  a  reliable  and  trustworthy  market  analysis, 
ihich  was  rendered  totally  unreliable  and  highly  suspect  by 
♦tie  subsequent  discovery  of  Smith's  tortiously  concealed  pre- 

(Kisting  conflict  of  interest  is  self-evident  from  the  fore- 

I 

('aing  facts  and  argument. 

{    It  is  respectfully  submitted  that  the  evidence  as  to  Find- 

Jigs  Nos.  16  through  20  abundantly  supports  the  Court's  find- 

iigs  and  conclusions  that  Hilltop  was  fully  justified  in  prose- 

:iting  this  lawsuit,  thereby  incurring  substeuitial  expenses. 


And  Punitive  Damages,  And  Attorneys'  Fees,  Was 
Within  The  Court's  Discretion; 

Finding  No.  21,  that  Hilltop  And  The  Winslow 
Sisters  Shall  Each  Recover  Compensatory  and 
Punitive  Damages;   And  Jointly  A  Reasonable 
Attorneys'  fee  (supra,  p.  9).    [Smith's 
Spec,  of  Errors  Nos.  2,  3,5,  6,  8,  10]. 

The  Court,  in  the  first  of  its  two  final  Memorandum  ■ 

sions,  indicated  its  modest  criterion  of  punitive  damages 

"The  court  therefore  proposes  to  fix  punitive  damage, 
and  he  has  in  mind,  as  a  minimum,  such  amount  as  wi] 
reimburse  plaintiffs  expenses  in  the  prosecution  oft 
this  action  and  also  the  possible  award  of  an  attor* 
ney's  fee  as  is  authorized  by  the  law  of  Ohio  .  .  . 
(R.  1474) 

Hilltop  and  the  Winslow  sisters  complied  with  the  C4ir 
direction  (R.  1487-9)  to  file  detailed  schedules  of  thei'oi 
of-pocket  expenses  (R.  1498f f )  .  They  had  contributed  eaai 
to  a  joint  litigation  expense  fund  account  (R.  1498,  IBl'l, 
:in  which  out-of-pocket  expenses  totaling  $72,406.42  (R.  ,491 
2015)  had  accrued  through  May  1966  (R.  2025).  Hilltop  J  so 
tributed  some  3,461  of  uncompensated  racinagement  hours  (]i  li 
plus  countless  unrecorded  hours  by  clerical  personnel  (: 

The  Court's  award  of  $40,000  punitive  damages  to  HJltj; 
(R.  2038)  was  only  $4,000  over  its  one-half  share  of  thJ 
$72,406.42  actual  out-of-pocket  expenses  paid  through  J.iu^js 
1966  (R.  2025).   At  the  most,  this  would  only  reflect 
uncompensated  managerial  and  clerical  time  at  scarcely 

$1.00  per  hour.    It  awarded  $35,000  to  the  Winslow  si&erC: 


Cleveland  and  Seattle  counsel  complied  with  its  direction 
R.  1489)  and  filed  their  time  records and  rescinded  their  con- 
ingent  fee  agreement  (R.  1500,  1908).   it  itemized  over  7,638 
ours  on  this  case  through  November  24,  1965  (R.  1500).*  Its 
vaiver  of  costs"  (R.  2136-7)  now  objected  to  (Smith  Op.  Br. 
9)  was  to  avoid  any  duplication  of  "costs"  such  as  filing,  ser- 
Lce  and  witness  fees,  bonds,  etc,  billed  to  and  paid  by  Hill- 
jjp  as  litigation  "expenses"  (e.g.,  R.  1764,  1779,  1800). 

The  Court's  award  of  §75,000  attorneys'  fee  was  about 
0.00  per  hour  for  the  time  spent  on  all  four  counts  of  the 
;^mplaint  and  only  slightly  in  excess  of  that  based  upon  esti- 
lites  which  excluded  time  devoted  solely  to  antitrust  (R.  1500)  . 
[lis  is  less  than  one-third  of  agreed  normal  time  charges 
(;u  920)  . 

The  Court  found  that  counsel  on  both  sides  were  competent 

aid  thorough;   that  the  case  had  been  well  tried  and  all  coun- 

:!l  had  given  their  respective  clients  the  benefit  of  every 

rasonable  argument  and  shred  of  evidence  by  expending  diligent 

Jforts  (R.  1469,  lines  17-19,  26-31) .    If  its  post-trial 

'emarks"  are  appropriately  considered,  the  Court  stated: 

"...  [T]his  is  one  of  the  most  thorough  and  best 
investigated  cases  that  has  come  before  me." 
(Tr.  2566) 


Pursuant  to  the  earlier  instruction  of  the  Court,  supra,  700 
liurs  were  estimated  as  antitrust  (R.  1500) . 


Its  conclusion  that  $75,000  was  a  reasonable  attorneys'  fe 

supported  by  the  evidence  and  is  a  conscientious  exercise 

the  Court's  discretion.    The  Court  noted  it 

"...  will  not  adequately  compensate  plaintiffs' 
counsel  for  all  of  the  time  they  have  devoted  to 
this  case  but  the  court  believes,  considering  all 
the  circumstances,  that  such  an  amount  is  reason- 
able."   (R.  2038,  lines  24-30) 

Smith's  remaining  objection  is  that  it  violates  an  a]i 

Ohio  "ratio  rule"  (Smith  Op.  Br.  65)  citing  only  Richard  \ 

i 

Hunter,  161  Ohio  St.  185,  85  N.E.2d  109,  H2  (1949).    Its 
issue  was  not  a  "ratio  rule"  but  whether  a  jury's  verdict t'l 
porting  "compensatory  damages"  as  "none"  and  "punitive  daii.g 
as  $200  should  be  affirmed.   The  court  quoted  with  approul 
from  15  Am. Jur«  707,  §271,  that  punitive  damages  may  be  r- 
covered  though  actual  damages  are  "nominal",  but  the  ver- 
dict of  compensatory  damages  was  not  even  "nominal"?   it  asj 
"none".    Richard  cited  various  other  cases,  including  a  iiri 
lei  West  Virginia  case  where  the  jury's  verdict  for  con5)esa| 
tory  damages  was  "blank"  and  for  exemplary  damages,  $1,0^.' 
Smith's  quotation  from  this  West  Virginia  case  (Smith  OpCM 
that  punitive  damages  must  bear  a  reasonable  ratio  to  cokM: 
tory  damages  was  dictum,  both  in  Ohio  and  West  Virginia.  ■  f 
following  sentence  held:  I   ^ 

"In  the  absence  of  an  award  of  compensatory  damages 
an  award  of  punitive  damages  may  be  taken  as  an 
indication  that  the  jury  was  actuated  by  passion, 
prejudice  and  improper  motives  in  making  such  find-)  j 
ina."    85  N.E.2d  at  112.  'h 


In  State  v.  Cameron,  91  Ohio  St.  50,  109  N.E.  584,  586 
1914) ,  the  Ohio  Supreme  Court  said: 

"...  In  our  own  state  today  there  is  no  limit  on 
the  punitive  damages  a  jury  may  award,  in  addition 
to  just  recompense  for  personal  wrongs  involving 
the  elements  of  fraud  ..." 

I    In  Saber ton  v.  Greenwald,  supra,  the  Ohio  majority  speci- 

ically  rejected  a  "ratio  rule".    The  dissenting  opinion  speci- 

ically  pointed  out: 

"In  this  case  the  plaintiffs  recovered  full  compen- 
satory damages  in  the  sum  of  $38.15.    ...   We 
are  now  remanding  ...  to  submit  to  another  jury 
the  question  of  punitive  damages  and  to  advise  it 
that  plaintiff  may  recover  such  damages  as  it  deems 
proper,  not  however  in  excess  of  a  sum  of  $5,000 
I    ...  prayed  for  in  the  petition  which  is  more  than 
128  times  the  amount  of  the  actual  damages  suffered. " 

This  Court  had  considered  analogous  situations.   Davenport 

I.  Mutual  Benefit  Health  &  Accident  Association,  325  F.2d  785 

|1963)  ,  involved  a  claim  of  $10,000  for  actual  damages  and 

100,000  for  punitive  damages.    Appeal  was  from  dismissal  for 

ack  of  a  jurisdictional  amount  under  diversity.    This  Court 

eversed.    It  reviewed  Oregon  punitive  damage  precedents,  in- 

luding  one  affirming  $250  of  actual  damages  and  $2,750  of  puni- 

ive  damages,  325  F.2d  at  789,  n.2;   and  Bell  v.  Preferred  Life 

I  «• 

I 

ocietv.  320  U.S.  238,  241-3,  64  Sup.Ct.  5,  6-7,  88  L.ed.  15 
1943),  which  reviewed  Alabama  and  South  Carolina  precedents, 
ncluding  one  affirming  a  verdict  of  $11.70  actual  and 

i 

1,211.70  punitive,  320  U.S.  at  241,  n.5.   The  Supreme  Court 


"But  neither  in  these  cases,  nor  in  any  others  cited 
to  us,  has  that  court  held  that  punitive  and  actual 
damages  must  bear  a  definite  mathematical  relation- 
ship."  320  U.S.  at  242. 

At  the  most,  as  stated  in  the  1966  edition  of  25  c.J, . 
Damages,  1164-5,  §126(1),  there  is  no  ratio  rule  but  only  r 
of  reasonableness  under  all  the  circumstances. 

It  is  respectfully  submitted  that,  under  all  of  the  d 

cumstances,  the  Court's  findings  that  its  allowance  to  Hi.t 

and  the  Winslow  sisters  of  scarcely  their  out-of-pocket  e:)e 

and  to  their  attorneys,  as  part  of  compensatory  damages  u  ie 

Ohio  law  in  such  a  case,  25  O.Jur.2d,  Fraud  and  Deceit,  3, 

a  fee  which,  based  on  hours  spent,  was  less  than  one-thir.  t 

normal  time  charges  (cf.  R.  920),  was  a  judicial  exercis6)f 

cretion  and  should  be  affirmed. 

Proof  That  the  Court's  Conclusion  to  Apply  Ohio 
Punitive  Damage  Law  is  Correct; 

Finding  No.  22,  of  The  Proper  Application  of 
Ohio  Punitive  Damage  Law  to  Washington  Defend-- 
ants  VJho  Voluntarily  Ventured  Into  Ohio  To 
Commit  Their  Misdeeds  (supra,  p.  10) . 
[Smith's  Spec,  of  Errors  No.  5(a)]. 

Smith's  Brief  and  Appendix  omit  any  reference  to  thdtr 
Court's  Memorandum  Decision  of  May  25,  1965  (R.  1021-3) ,  iW 
ed  hereto  as  Appendix  A.   It  fully  analyzes  this  issue. 

Restatement,  Conflict  of  Laws,  §612,  states  the  baSiJ  \ 
rule: 


X  *  juv^i  k      a.  o 


contrary  to  the  strong  public  policy  of  the  forum." 

he  controlling  word  is  "strong".    Richardson  v.  Pacific  Power 

Light  Co.,  11  Wn.2d  288,  118  P. 2d  985  (1941),  is  in  accord: 

"It  is  the  universal  rule  that  the  existence  and 
nature  of  a  cause  of  action  for  tort  are  governed 
by  the  law  of  the  place  where  the  alleged  wrong  was 
committed  ...  (id.  299) 

"There  is  an  exception  .  .  .  that  a  foreign  cause 
of  action  will  not  be  enforced  where  to  allow  suit 
thereon  would  be  contrary  to  the  strong  public  policy 
of  the  state  in  which  enforcement  is  sought." 
(id.  300) 

n  defining  "strong  public  policy",  the  court  continued: 

"...  the  public  policy  of  a  state  is  to  be  found 
in  its  constitution,  its  statutes,  and  the  settled 
rules  laid  down  by  its  courts  .  .  .  (id.  300) 

"...  there  is  a  strong  public  policy  in  every 
jurisdiction  'in  favor  of  recognizing  and  enforcing 
rights  and  duties  validly  created  by  a  foreign  law,  ' 
and  consequently  the  invocation  of  the  public  policy 
of  the  forum  as  a  bar  to  the  enforcement  of  foreign 
rights  of  action  should  be  very  narrowly  limited, 
especially  as  between  the  states  of  the  United  States, 
where  serious  differences  are  not  likely  to  be  found 
.  ,  .  [citing  authorities  and  cases]."    (id.  302) 

t  then  quoted  with  approval  from  Herrick  v.  Minneapolis  &  St.L. 

:.  Co..  31  Minn.  11,  16  N.W.  413  (1883)  : 

I 

"  '  .  .  .To  justify  a  court  in  refusing  to  enforce  a 
right  of  action  which  accrued  under  the  law  of  an- 
other state,  because  against  the  policy  of  our  laws, 
it  must  appear  that  it  is  against  good  morals  or 
natural  justice,  or  that  for  some  other  such  reason, 
the  enforcement  of  it  would  be  prejudicial  to  the 
general  interests  of  our  own  citizens.'"   (id.  302) 

■nd  continued: 


"'We  are  not  so  provincial  as  to  say  that  every 
solution  of  a  problem  is  wrong  because  we  deal  with 
it  otherwise  at  home.    .  .  .    The  courts  are  not 
free  to  enforce  a  foreign  right  at  the  pleasure  of 
the  judges,  to  suit  the  individual  notion  of  expedi- 
ency or  fairness.    They  do  not  close  their  doors 
unless  help  would  violate  some  fundamental  principle 
of  justice,  some  prevalent  conception  of  good  morals, 
some  deep-rooted  tradition  of  the  common  weal,'" 
(id.  303-4) 

Carstens  Packing  Co.  v.  So.  Pac.  Co.,  58  Wash.  239,  ii 
Pac.  613  (1910),  and  Farley  v.  Fair,  144  Wash.  101,  256  P: 
1031  (1927),  cited  (Smith  Op.  Br.  56),  are  not  contra.  )i 
involve  actions  which  had  important,  if  not  controlling,  ji 
tacts  with  Washington's  contrary  statutory  policy.  ThiaJi 
tinction  is  noted  in  Hatcher  v.  Idaho  Gold  &  Ruby  Mining  u. 
106  Wash.  108,  112-5,  179  Pac.  106  (1919),  when  the  partis 
"voluntarily"  went  to  Idaho,  just  as  here  Smith  "voluntaily 
ventured  into"  Ohio  (R.  1022) . 

In  Building  Service  Employees  International  Union  v 

Gazzam,  339  U.S.  532,  537-8,   70  S.Ct.  784,  94  L.ed  1046  (l| 

the  court  held; 

"The  public  policy  of  any  state  is  to  be  found  in 
its  constitution,  acts  of  the  legislature, and  deci- 
sions of  its  courts.    'Primarily  it  is  for  the  law. 
makers  to  determine  the  public  policy  of  the  State.' 

Nothing  in  Washington's  constitution  or  statutes  priilii 

exemplary  damages.   On  the  contrary,  the  Court's  Memoraiuis 


"^  ^  ^«  •_»   ^^  J 


ashington  statutes  authorizing  exemplary  damages  enacted  over 

he  years.    The  latest  is  a  1961  Consumer  Protection  Act,  in 

tort  field  closely  related  to  that  covered  by  this  lawsuit 

RCW  19.86,090) .    Washington  courts  also  enforce  Federal  treble 

amage  statutes.    Walker  v.  Gilman,  25  Wn.2d  557,  576,  171  P. 2d 

97  (1946) .    We  agree  that  public  policy 

"...  does  not  depend  exclusively  upon  legislation, 
but  may  be  the  result  of  judicial  construction  and 
j    announcement."   (Emphases  added.) 

Griffin  v.  McCoach,  123  F.2d  550,  551  (5th  Cir.  1941). 

In  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302,  313,  33  Pac. 

50  (1893) ,  the  court  indicated  it  would  follow  the"rules"  of 

LSter  states: 

"This  court  in  Spokane  Truck  &  Dray  Co.  v.  Hoefer, 
2  Wash.  45  (25  Pac.  Rejj.  1072),  did  not  undertake  to 
say  that,  where  the  statute  expressly  provided  for 
them,  punitive  damages  could  not  be  recovered.    In 
I    such  cases,  the  rules  laid  down  in  those  jurisdic- 
I    tions  where  the  doctrine  of  punitive  damages  is  ac- 
cepted should  guide  the  courts  and  juries  of  this 
state."   (Emphasis  added.) 

t  is  submitted  that  the  Court's  choice  of  the  word  "rules" 

ncludes  constitutional,  statutory  and  judicial  rules  of  puni- 

'ive  damages  in  sister  states.   The  Trial  Court's  Memorandum 

i2cision  (R.  1021-3;  App.  A)  is  in  accord  with  an  increasing 

rend  to  uphold  foreign  based  rights.   Thus,  in  Intercontinental 

otels  Corp.  V.  Golden,  15  N.Y.2d  9,  203  N.E.2d  210,  212  (1964), 

In  addition,  there  are  other  examples,  e.g.,  RCW  7.12.080,  wrong- 
al  attachment;  RCW  79.40.030,  cutting  timber  on  state  land,  etc. 


nevertheless  held  as  to  a  Puerto  Rican  debt  which  is  valid 

that  territory: 

"Since  these  gambling  contracts  were  [valid]  .  .  . 
absent  a  clear  showing  that  the  enforcement  .  .  . 
would  'offend[s]  our  sense  of  justice  or  menace[s] 
the  public  welfare'  ...  we  may  not  withhold  aid. 
We  do  not  think  that  public  policy  forbids  us  to  en- 
force these  contracts. 

"Substantially  all  of  the  commentators  agree  that 
foreign-based  rights  should  be  enforced  unless  the 
judicial  enforcement  of  such  a  contract  would  be  thei 
approval  of  such  a  transaction  which  is  inherently 
vicious,  wicked  or  immoral,  and  shocking  to  the  pre- 
vailing moral  sense." 

Smyth  Sales  v.  Petroleum  Heat  &  Power  Co.,  128  F,2d01 
(3rd  Cir,  1942)  ,  is  much  like  this  case.  It  allowed  exepl 
damages  for  fraud  which  took  place  in  a  sister  state  whio 
recognizes  exemplary  damages  because  the  forum  state  pentt 
them  in  conflict  situations.  Here,  as  the  Court  found,  hii 
likewise  allows  punitive  damages  for  fraud. 

The  question  is  not  the  Washington  conunon  law  judical: 

rule  of  exemplary  damages  on  actions  arising  here,  but  wJttij 

the  trial  court's  conclusion  that  enforcement  in  WashingonI 

the  common  law  judicial  rule  of  Ohio  for  actual  fraud  isprf 

The  Court  correctly  applied  the  rule  and  not  the  exceptinij 

Restatement,  Conflict  of  Laws,  §421,  that: 

"The  right  to  exemplary  damages  is  determined  by  tJ 
law  of  the  place  of  wrong,"    (R.  1021) 


-■w*   ^  ug.  I.C  i  . 


2.' 

15  F.2d  647,  654  (9th  Cir.  1956),  this  Court  stated: 

"[T]his  Court  defers  to  the  interpretation  of  the 
able  trial  judge,  himself  a  lawyer  of  the  state  of 
long  standing,  acquainted  with  the  imponderables  and 
implications  inherent  in  the  pronouncement  of  the 
courts  of  the  state.    ..." 

cord;    Homolla  v.  Gluck,  248  F.2d  731,  733  (8th  Cir.  1957), 

at  an  appellate  court  consistently  declines 

I   "...  to  attempt  to  outpredict,  out forecast  or 
outguess  a  trial  judge  with  respect  to  a  doubtful 
question  of  the  law  of  his  state." 

Thus,  the  Trial  Court's  conclusions  should  be  affirmed 

,at  there  is  no  "strong  public  policy"  precluding  a  v;ashington 

iart  from  enforcing  the  Ohio  exemplary  damage  rule  since  the 

;aud  was  committed  in  Ohio  (R.  1021-3;  App.  A). 

CONCLUSION 

It  was  cheaper  for  Smith  to  run  the  risk  of  litigation  for 
s  fraudulent  concealment  and  false  report  than  to  endanger  its 
voending  $4,000,000  stake  in  Severance  by  permitting  Hilltop's 
,iVelopment  of  Nutwood  as  a  potential  competing  property  which 
KUld  again  throw  Severance  "off  balance"  (Ex.  313,  p.  2). 
j   In  this  respect  this  case  is  comparable  to  Funk  v,  Kerbaugh, 
'k   Pa.  18,  70  Atl.  953  :(1908)  ,  where  defendant  wilfully  blasted 

».:aintif  f  '  s  building 

i 

'   "...  because  it  was  cheaper  to  pay  damages  ... 
than  to  do  the  work  in  a  different  way."   222  Pa. 
at  19,  70  Atl.  at  954. 


44  Harvard  L.  Rev.  1173,  1185-S  (1931). 
Hilltop  respectfully  submits  that,  under  F.R.Civ.  p.  >( 
the  Court's  findings  of  fraud  and  its  conclusions  awarding.! 
ited  compensatory  and  punitive  damages,  and  attorneys'  feed 
should  be  affirmed,  and  accordingly  that  Smith's  appeal  shii 
be  dismissed;*  and  that  Hilltop  be  awarded  its  costs  and  di^ 
bursements  herein. 

DATED  at  Seattle,  Washington,  December  9,  1966. 


Albert  E.  stephan 
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Slade  Gorton 
of 
Attorneys  for  Appellees 
HILLTOP  REALTY,  INC.,  et  1, 


LITTLE,  GANDY,  STEPHAN, 
PALMER  &  SLEMMONS 

1710  IBM  Building 

Seattle,  Washington  98101 
Of  Counsel 


*Hilltop  contends  in  its  Opening  Brief  on  Cross  Appeal  the] 
upon  review  of  the  evidence  and  applicable  law,  this  Court' 
reach  the  "definite  and  firm  conviction  that  a  mistake  ha£'^ 
committed".  United  States  v.  United  States  Gypsum  Co.,  33:'i 
364;  68  S.Ct.  525;  92  L.ed.  746  (1948);  because  of  the  tri- 
court's  summary  dismissal  without  jury  trial  of  the  antiti'' 
counts  on  erroneous  views  of  current  law;  and  because  of  J' 
denial  of  substantial  compensatory  damages  under  the  cont:^ 
and  fraud  counts  against  a  fiduciary. 


I  CERTIFY  that,  in  connection  with  the  preparation  of  this 
lef ,  I  have  examined  Rules,  18,  19  and  39,  of  the  United  States 
irt  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
J  foregoing  brief  is  in  full  compliance  with  those  rules. 


Albert  E.  Stephan  of 
Attorneys  for  Appellees 
HILLTOP  REALTY,  INC.,  et  al. 


PROOF  OF  SERVICE 

i 

'   I  CERTIFY  that,  pursuant  to  Rule  18(2) (d),  on  December  9, 

>6,  I  caused  three  copies  each  of  the  foregoing  document  to  be 

(■ved  on  Helsell,  Paul,  Fetterman,  Todd  &  Hokanson,  attention 

iRichard  S.  White,  Esq.,  and  Gerald  G.  Day,  Esq.,  1610  Washington 

Iding,  Seattle,  Washington  98101,  counsel  for  Larry  P.  Smith, 

;al.,  and  on  Bogle,  Gates,  Dobrin,  Wakefield  &  Long,  attention  of 

nert  W.  Graham,  Esq.,  and  Ronald  E.  McKinstry,  Esq.,  14th  Floor, 

rton  Building,  Seattle,  Washington  98104,  counsel  for  The 

Jtin  Conpany,  by  having  my  secretary  mail  the  same  to  them  at 

L|d  addresses  in  duly  addressed  envelopes  with  First  Class  post- 

fl  prepaid,  and  that  said  addresses  are  their  last  known  addresses, 

I.  that  said  attorneys  are  all  of  counsel  of  record  for  appel- 

its. 


APPENDIX 


i 
i 


RE  APPLICABILITY  OF  PUNITIVE  DAMAGES 
Under  Washington  Law  [R. 1021-3] . 

IR.1Q21]   Plaintiffs  have  included  in  their  prayer  for  re- 
ef a  claim  for  exemplary  damages  as  allowed  by  the  law  of  Ohio 
ere  the  alleged  tortious  conduct  of  defendants  took  place. 
,e  defendants  agree  that  Ohio  law  permits  punitive  damages  in 
rtain  circumstances,  but  contend  that  the  Washington  courts, 
ose  lead  this  court  must  follow  in  this  diversity  action,  be- 
use  of  a  strong  state  policy  against  punitive  or  exemplary 
mages,  would  decline  to  apply  Ohio  law  in  this  respect, 
aintiffs,  of  course,  disagree. 

Both  parties  rely  on  the  same  section,  §421,  of  the  Re- 
latement.  Conflict  of  Laws.   Plaintiffs  rely  on  the  rule: 
he  right  to  exemplary  damages  is  determined  by  the  law  of  the 
>iace  of  wrong."   Defendants  rely  on  the  exceptions 
omment  a.   When  damages  regarded  as  penal.*   In  those  states 
rjere  exemplary  damages  are  never  allowed,  such  damages  may  be 
::fused  in  an  action  on  a  foreign  wrong,  whatever  the  law  of  the 
>!ace  of  wrong,  on  the  ground  that  they  are  penal.  .  ."   The  rule 
L  also  found  in  11  Am.  Jur.,  Conflict  of  Laws,  §185,  and  is 
iiplied  in  O'Reilly  v.  Curtis  Publishing  Co.,  31  F.  Supp.  365 

(|.  Mass.  1940)  . 

There  can  be  little  doubt  that  in  the  case  at  bar  the 
:le  must  be  applied  rather  than  the  exception.   First, 


"taphasis  in  text. 


strong  public  policy  of  the  State  of  Washington,  and  secori 

1 

Ohio  law  allowing  exemplary  damages  is  not  a  penal  law  wil 
the  sense  intended  by  the  general  conflict  of  laws  rule  tlj 
courts  of  one  state  will  not  enforce  the  penal  laws  of  and 

Richardson  v.  Pacific  Power  &  Light  Co.,  11  Wn.2d  2li 
holds  that  the  courts  of  Washington  will  refuse  to  apply  « 
of  a  sister  state  if  such  law  contravenes  a  strong*  public  x 
of  the  State  of  Washington.  This  court  is  at  a  loss  to  s; 
there  is  any  contravention  of  Washington  policy  if  a  Fedei] 
court  allows  exemplary  damages  under  Ohio  law  to  an  Ohio  af 
for  an  alleged  willful  tort  committed  by  a  Washington  res3e 
who  voluntarily  ventured  into  the  State  of  Ohio  to  perf or  h 
misdeed.  Furthermore,  Washington  is  not  one  of  those  stte 
use  the  Restatement  language,  "where  exemplary  damages  ar  n 
allowed,"  since  by  statute  extra-compensatory  damages  arere 
able  for  trespassing  swine,  RCW  16.12.020;  faulty  grain  r  11 
RCW  19.44.050?  unlawful  detainer,  59.12.170?  waste  by  a  <  an 
or  tenant,  RCW  64.12.020?  timber  trespass,  RCW  64.12.030(3 
carrier's  failure  to  redeem  a  ticket,  RCW  81.56.160?  and  rest 
of  trade,  RCW  19.86.090.  In  light  of  these  statutes,  it  an 
hardly  be  said  that  Washington  has  a  strong*  policy  again: 
exemplary  damages. 

Secondly,  the  argument  misconceives  the  meaning  of  the 
word  "penal"  as  used  in  the  field  of  conflict  of  laws.  ^ 

*KmnhasiR  in  noininn. 


snse,  is  whether  the  wrong  sought  to  be  redressed  is  a  wrong 
3  the  public  or  a  wrong  to  the  individual  ..."   Huntington 
.  Attrill,  146  U.S.  656,  668,  36  L.Ed.  1123,  1128  (1892).   See 
Lso  Atchison  T.  &  S.  Ry.  v.  Nichols,  264  U.S.  348,  68  L.Ed. 
20  (1924)  ;  Daury  v.  Ferraro,  [R.  102^.]  108  Conn.  386,  143  Atl. 
30  (1928) .   On  the  facts  of  this  case  there  is  no  public  wrong 
lich  is  sought  to  be  redressed  and  the  exception  to  the  rule 
?on  which  defendants  rely  is  inapplicable. 

I    Accordingly,  the  plaintiffs  are  not  foreclosed  from  con- 

1 
I 

Isnding  that  punitive   or  exemplary  damages   should  be  awarded 

jider  the   laws  of  Ohio. 

I- 

'    Dated  this  25th  day  of  May,  1965. 


(s)   W.  T.  SEEKS 
united  States  District  Judge  fR.  1023] 


I 


I 


No.  21207 


United   States   Court  of  Appeals 
For  the  Nimtli  Circuit 


Lakry  p.  Smith,  et  al.,  Appellants, 

vs. 

Hilltop  Realty,  Inc.,  et  al.,  Appellees, 


Hilltop  Realty,  Inc.,  et  al.,  Cross- Appellants, 

vs. 

Larry  P.  Smith,  et  al..  Cross- Appellees, 

and 

The  Austin  Company 

Additional  Cross- Appellee  as  to  Count  No.  4  only. 


On  Appeal  from  the  Judgment  of  the 

United  States  Distmct  Court  of  the 

Western  District  of  Washington 


REPLY  BRIEF  OF  LARRY  P.  SMITH,  ET  AL.,  AS 
APPELLANTS 


Richard  S.  White 
Gerald  G.  Day 
1610   Washington    Building 
Seattle,   Washington   98101 

Attorneys  for  Appellants 
1  Larry  P.  Smith,  et  al. 

!elsell,  Paul,  Fettermax,  Todd  &  Hokanson 
)10  Washington  Building  »— '  i  i"^  CT  1^ 

leattle,  Washington  98101  F    I  L-  1—  L-' 

::Utual  2-3850 

^^  ^'''''''^ FFB  1 3  1967 


The  ARGUS  Press  o^^^^  Seattle,  Washington 


FEB  141967  wm.  b.  luck,  clerk] 


No.  21207 


United   States   Coiart   of  Appeals 
For  the  Nmtli  Circuit 


Larry  P.  Smith,  et  al.,  Appellants, 

vs. 

Hilltop  Realty,  Inc.,  et  al.,  Appellees, 


Hilltop  Realty,  Inc.,  et  al.,  Cross- AppelUmts, 

vs. 

Larry  P.  Smith,  et  al.,  Cross-Appellees, 

and 

The  Austin  Company 

Additional  Cross- Appellee  as  to  Count  No.  4  only. 


On  Appeal  from  the  Judgment  of  the 

United  States  Distmct  Court  of  the 

Western  District  of  Washington 


REPLY  BRIEF  OF  LARRY  P.  SMITH,  ET  AL.,  AS 
APPELLANTS 


Richard  S.  White 
Gerald  G.  Day 
1610    Washington    Building 
Seattle,   Washington   98101 

Attorneys  for  Appellants 
Larry  P.  Smith,  et  al. 

Ielsell,  Paul,  Fetterman,  Todd  &  Hokanson 
610  Washington  Building 
leattle,  Washington  98101 
ilUtual  2-.3850 
'  Of  Counsel 

THCAROUS    PRESS  ..^^jU,   SEATTLE,  WABHINQTON 


m 
TABLE  OF  CONTENTS 

Page 

I.  Introduction    1 

II.  Burden  of  Proof  3 

III.  Eeview  of  Hilltop's  "Findings"  Shows 
They  Are  Either  Conclusions  Drawn 
From  Incompatible  Factual  Findings 
Or  Are  Contrary  To  The  Record  4 

Finding  No.  1  4 

Finding  No.  2  4 

Finding  No.  3  5 

Finding  No.  4  5 

Findings  No.  5  and  6 6 

Finding  No.  7  7 

Finding  No.  8  8 

Finding  No.  9  9 

Finding  No.  10  10 

Findings  No.  11,  12  and  13 10 

Finding  No,  14 11 

Finding  No.  15  13 

Findings  N(..  16,  17,  19  and  20 13 

Finding  No.  18  15 

Finding  No.  21  15 

Finding  No.  22 15 

IV.  Conclusion   17 

TABLE  OF  AUTHORITIES  CITED 

CASES 

Inderson  v.  General  Motors,  161  F.  Supp.  668 
(W.D.  Wash.  1958),  affd.  275  F.2d  63 
(9th  Cir.  1960) 3 


TABLE  OF  AUTHORITIES  CITED 

CASES 

Fuge 

Anderson  v.  Knox,  297  F.2d  702  (9th  Cir.  1961)....  16 

Block  V.  Block,  165  Ohio  St.  365, 

135  N.E.2d  857  (1956) 7 

Bullen  V.  DeBrctteville,  239  F.2cl  824 

(9th  Cir.  1956) 2 

In  re  Smith's  Estate,  68  Wu.  Dee.2d  127, 

411  P.2d  879  (1966) 3 

Loucks  V.  Standard  Oil  Co.,  224  N.Y.  99, 

120  N.E.  198  (1918) 16 

Moon  V.  PUpps,  67  Wii.2d  948, 

411  P.2d  157  (1966) 4 

Ogle  V.  United  States,  362  F.2d  899 

(9th  Cir.  1966) 5 

Reynolds  Metals  Co.  v.  Lampert,  316  F.2d  272 

(9th  Cir.  1963) 1^ 

Saberton  v.  Greenwald,  146  Ohio  St.  414, 

m  N.E.2d  224  (1946) 12,  M 

Schuhert  v.  Neyer,  12  Ohio  Op.2d  231, 

165  N.E.2d  226  (App.  1959) ^ 

Soutliern  Pacific  Land  Co.  v.  United  States, 

367  F.2d  161  (9th  Cir.  1966) I 

SmijtJi  Sales  v.  Petrolemn,  Heat  d-  Poiver  Co., 

128  F.2d  697  (3rd  Cir.  1942) 18 

Slater  v.  Motorists  Mutual  Iiis.  Co., 

174  Ohio  St.  148,  187  N.E.2d  45  (1962) ! 

Spiegal  v.  Beacon  Participations,  Inc. 

297  Mass.  398,  8  N.E.2d  895  (1937) I 

Spokane  Truck  d-  Dray  Co.  v.  Hoefer,  2  Wash. 
45,  25  Pac.  1072  (1891) 1 

Visintine  d  Co.  v.  New  York,  Chicago  d  St.  Louis 
Ry.  Co.,  169  Ohio  St.  505,  160  N.E.2d  311  (1959)     ' 


V 

TABLE  OF  AUTHORITIES  CITED 

CASES 

Page 
Wenzler  d'  Ward  Etc.  Co.  v.  Sellcn,  53  Wii.2d 
96,  330  P.2d  1068  (1958) 8 

TEXTBOOKS 

25  C.J.S.  737,  Damages,  Sec.  126 12 

4  Corbiu,  Contracts,  Sec.  787 9 

5  Moore's  Fed.  Prac.  (2d  Ed.  1966)  2630-31, 

Sec.  52.03  2 

5  Moore's  Fed.  Prac.  (2d  Ed.  1966)  2637, 
Sec.  52.04  2 

Restatement,  Conflict  of  Laws,  Sec.  595 8 

i  1  Restatement,  Contracts,  See.  133 9 

1  Restatement,  Contracts,  Sec.  147 9 


United   States   Court   of  Appeals 
For  the  Ninth  Circuit 

Larry  P.  Smith,  et  al..  Appellants, 

vs. 
Hilltop  Realty,  Inc.,  et  al.,    Appellees, 


Hilltop  Realty,  Inc.,  et  al., 

Cross-Appellants, )  No.  21207 
vs. 

Larry  P.  ISmith,  et  al.,  (Jross-Appellees,\ 

and 

Ihe  Austin  Company,  Additional  Cross- 
Appellee  as  to  Count  No:  4  only. 

On  Appeal  from  the  Judgment  of  the 

United  States  District  Court  of  the 

Western  District  of  Washington 


REPLY  BRIEF  OF  LARRY  P.  SMITH,  ET  AL.,  AS 
APPELLANTS 


L  INTRODUCTION 

i 

Hilltop  dresses  the  issues  raised  by  our  appeal  in 
he  raiment  of  factual  questions,  invulnerable  on  ap- 
leal  unless  "clearly  erroneous"  under  F.  R.  C.  P. 
2(a).  But  none  of  the  errors  we  specify  involves  a 
nding  based  on  disputed  facts.  The  trial  judge  recog- 
:ized  this  when,  upon  presentation  of  final  judgment, 
e  observed  that  an  ajjpeal  by  Smith  "would  involve 
nly  questions  of  law,"  whereas  an  appeal  by  Hill- 
3p  "would  involve  questions  of  fact"  (R.  2165,  see 
Iso  R.  2175). 


Because  the  trial  judge  adopted  two  written  de- 
cisions as  his  only  formal  tindiiigs  of  fact  and  con- 
elusions  of  law  (R.  2150),  the  findings  and  conclusions 
are  not  separately  labelled  as  such.  The  portions  of 
the  decisions  to  which  we  have  assigned  error  are 
either  conclusions  of  law,  which,  as  we  pointed  out 
in  our  opening  brief,  are  contrary  to  the  court's  own 
factual  lindings  (See  e.g.,  Op.  Br.  30,  32,  40,  51,  54, 
59),  or  are  factual  findings  which  are  contrary  to  the 
undisputed  evidence  and,  on  most  crucial  points,  the 
admissions  of  Hilltop  (See  e.g..  Op.  Br.  15-21,  31,: 
38-40,  66-69,  71-79). 

Plainly,  this  court  is  not  bound  to  respect  con-i 
elusions  which  cannot  be  reconciled  with  the  district: 
court's  evidentiary  findings.  Bidlen  v.  DeBretteville, 
239  F.2d  824,  835  (9th  Oir.  1956),  5  Moore's  Fed.! 
Prac.  (2nd  Ed.  1966)  2630-31,  §  52.03,  or  findings; 
which  cannot  be  reconciled  with  the  uncontradicted( 
testimony,  documentary  evidence  and  admitted  facts.- 
5  Moore's  Fed.  Prac.  (2nd  Ed.  1966)  2637,  §  52.04. 

In  its  brief,  Hilltop  purports  to  sustain  22  "Find-i 
ings"  made  by  the  court  below.  But  crucial  factuali 
findings  which,  ironically.  Hilltop  assigns  as  error  oni 
its  own  appeal  (Hilltop  Op.  Br.  17-18),  conflict  witli| 
the    "findings"    Hilltop    discusses.    Thus,    time    andj 
again  Hilltop  affects  the  stance  of  winner  on  vitafe 
issues  which  it  lost  below  and  about  which  it  com-i 
plains   on  its   cross   appeal.   Chief   of   these   are  the, 
court's  findings  that  Smith  fully  performed  its  con- 
tract with  Hilltop  (M.D.,  App.  17)*;  that  Smith  was 
not  actuated  by  malice  or  any  motive  to  prefer  Sever-i 
ance  over  Nutwood   (See  Op.  Br.  4,  R.  2077,  M.D, 
App.   17-18) ;   that  Hilltop   failed  to  prove  that  tha 
Smith  report  was  wrong  (M.D.,  App.  10;  see  R.  2143,. 
R.  2089),  or  that  Nutwood  had  potential  as  a  shojiping' 
center  site   (M.D.,  App.  10,  see  0.0. ,  App.  5-6),  oi 
that   Nutwood   was   worth   more   than   the   $3,500  an 
acre   paid   by   Ridge    Hills,    or   that    Hilltop   or   the 


'References  herein  to  the  various  parts  to  the  appendix  filed  with  ou)' 
opening  brief  are  the  same  as  in  that  brief.  See  p.  2  of  that  brief,  citec. 
herein  as  "Op.  Br."  Hilltop's  answering  brief  is  cited,  "Ans.  Br." 


sisters    were    damaged    bv    the    sale    to    Ridge    Hills 
(M.D.,  App.  10). 

We  shall  comment  on  Hilltop's  22  "findings"  in 
the  order  in  which  they  appear  in  Hilltop's  answer- 
ing brief.  Before  doing  that  Ave  shall  reply  to  Hill- 
top's attempt  to  shift  the  burden  of  proof  to  Smith 
m  the  groimd  that  Smith**  was  a  fiduciary. 

II.  BURDEN  OF  PROOF 

There   are   several   comijlete   answers   to   Hilltop's 

'burden  of  proof"  argument   (Ans.  Br.  14).  First, 

jven  if  the  relationship  be  deemed  a  fiduciary  one, 

,he  burden  of  proof  would  not  shift.   For  example, 

n  Anderson    u.    General   Motors,   161   F.   Supp.   668 

rW.D.    Wash.    1958),    afii'd.    275    F.2d   63    (9th   Cir. 

.960),  the  court,  applying  Washington  law,  held  that 

fvery  element  of  fraud  had  to  be  proven  by  clear, 

;ogent  and  convincing  evidence,  despite  the  fact  that 

i)laintiff  had  based  his  claim  upon  an  allegation  of 

|i  "relationship   of   trust   and   confidence,   which  re- 

[uired  disclosure."  161   F.   Supp  at  676.   See  In  re 

^miflrs  Estate,  68  Wn.  Dec.2d  127,  136,  411  P.2d  879, 

(84    (1966).   Second,  there  is  no  issue  as  to  which, 

rom   a    practical    standpoint,    the    burden   of   proof 

ould  make  any  difference.  Even  if  it  were  Smith's 

lurden   to   show   that   it   had   no   ulterior   motive,   it 

larried  that  burden  completely.  The  court  observed 

s  to  its  finding  that  Smith  had  no  ulterior  motive, 

I'there  is  no  question  about  that"   (CO.,  App.  15). 

I^he  court  also  found  affirmatively  that  "Smith  fully 

performed  its  contract  ..."  (M.I).,  App.  17).  It  was 

nly  as  to  such  matters  as  whether  Hilltop  was  a 

■otential    shopping   center   site   and   whether   it   was 

/orth   more   than   $3,500   an   acre   that  there   was  a 

ailure   of   proof.   As   to   these   matters.   Hilltop   un- 

euiably  had  the  burden  of  proof,  which  it  failed  to 

ieet.  Finally,  it  is  doubtful  at  best  that  Smith  was 

fiduciary  in  the  technical  sense  of  the  word.  The 


'Herein,  as  in  the  opening  brief,  "Smith"  refers  to  Larry  Smith  &  Co. 
When  reference  is  made  to  Larry  Smith,  the  individual,  he  is  clearly 
identified.  Larry  Smith  died  Januaiy  25,  1967. 


court  found  only  that,  "by  the  very  nature  of  the 
relationship  between  the  parties,"  Hilltop  had  a  right 
to  rely  on  the  absence  of  a  potential  investment  by 
Smith  in  Severance  (M.D.,  App.  21).  As  the  Wash- 
ington court  recently  observed  in  Moon  v.  PJiipps, 
67  Wn.2d  948,  954,  411  P.2d  157,  160  (1966),  "A 
simple  reposing  of  trust  and  confidence  in  the  in- 
tegrity of  another  does  not  alone  make  of  the  latter 
a  fiduciary." 

III.  REVIEW  OF  HILLTOP'S  "FINDINGS "  SHOWS 
THEY  ARE  EITHER  CONCLUSIONS  DRAWN  FROM  I 
INCOMPATIBLE  FACTUAL  FINDINGS  OR  ARE 
CONTRARY  TO  THE  RECORD 

Finding  No.  1  (Ans.  Br.  5,  17) 

It  is  admitted  that  Hilltop  was  not  informed  of  ( 
Smith's  pending  negotiations  on  Severance. 

Finding  No.  2  (Ans.  Br.  5,  17-20) 

Here  Hilltop  indulges  in  a  wide-ranging  argument 
which  has  little  to  do  with  the  issue  of  materiality. 
We  asserted  that  unless  Hilltop  would  have  acted 
differently,  had  it  known  of  Smith's  potential  in- 
vestment in  Severance,  the  non-disclosure  of  the  facts 
was  not  material  (Op.  Br.  30-31,  45-46).  Hilltop's 
principal  counter  is  that  Petti 's  understanding  of  thei 
competitive  positions  of  Severance  and  Nutwood  is 
unimportant  (Ans.  Br.  19-20).  But  Petti 's  belief  andi 
understanding  is  controlling.  He  was  the  actor  for 
Hilltop.  Since  he  considered  Severance  and  JSTutwoodi 
to  be  non-competitive  (Tr.,  A2)p.  96-99),  a  belief  hei 
conveyed  to  Treiger  (A.P.,  App.  44),  and  since  hei 
knew  Smith  was  a  consultant  on  Severance  (A.F., 
App.  44,  48),  it  is  unreasonable  to  think  that  knowl-* 
edge  of  Smith's  negotiations  would  have  influenced 
him  in  hiring  Smith.  Fraud  cannot  be  based  upoH' 
nondisclosure  unless  the  facts  concealed  are  material. 
Schubert  v.  Neyer,  12  Oliio  Op.2d  231,  165  N.E.2d  226; 
(App.,  1959). 


5 
Finding  No.  3  (Ans.  Br.  5,  20) 
Again,  this  finding  is  not  controverted. 

Finding  No.  4  (Ans.  Br.  5,  20-27) 

Hilltoi3  misses  our  point.  The  element  of  intent  to 
deceive  under  Ohio  law  "imports  a  dishonest  pur- 
pose, moral  obliquity,  conscious  wrongdoing,  breach 
of  a  known  duty  through  some  ulterior  motive  or  ill 
will.  ..."  Slater  v.  Motorists  Muttoal  Ins.  Co.,  174 
Ohio  St.  148,  187  N.E.2d  45  (1962)  quoted  at  Op. 
Br.  43.  The  trial  judge  absolved  Smith  of  having  any 
dishonest  purpose  or  ulterior  motive.  Compare  Spie- 
gal  V.  Beacon  Participations,  Inc.,  297  Mass.  .398,  416, 
3  N.E.2d  895,  907  (1937),  from  which  the  Ohio  Su- 
preme Court  in  Slater  adopted  its  definition  of  "bad 
faith." 

Hilltop  would  erase  the  court's  expressions  on  this 
joint  by  citing  Ogle  v.  United  States,  362  F.2d  899 
(9th  Cir.  1966).  But  all  that  Ogle  says  is  that  a  trial 
court's  remarks  during  a  trial  are  erased  by  incon- 
dsteut  formal  findings.  The  trial  judge's  statements 
J'ited  by  us  are  entirely  consistent  with  the  court's 
''ormal  findings.  The  statements  were  made  by  the 
listrict  judge  not  during  the  trial  but  as  part  of  a 
lentative  decision  after  trial  (O.O.,  App.  2,  8)  and 
lluring  an  oral  argument  six  months  after  he  had 
^■ntered  his  principal  formal  findings  (O.O.,  App.  15). 
Lt  is  perfectly  proper  to  consider  such  decisions  or 
lemarks  where  they  are  consistent  with  the  formal 
indings  and  serve  to  ilhmiinate  or  supplement  the 
;ormal  findings.  Soutliern  Pacific  Land  Co.  v.  United 
Uates,  367  F.2d  161   (9th  Cir.  1966). 

I  Finally,  the  court  found  at  least  inferentially  in 
its  formal  findings  that  Smith's  motive  of  non-dis- 
losure  was  to  respect  the  confidence  of  Austin.  The 
ourt  found  the  concealment  "was  done  pursuant  to 
pmpany  policy,  as  defendants  so  clearly  demonstrate 
h  their  posttrial  brief  (Sec.  XIII,  pp.  99,  et  seq.)" 
;M.D.,  App.  13).  Section  XIII  of  our  posttrial  brief, 
khich  the   court   found   so   convincing,  was  entitled, 


"Smith's  non-disclosure  of  its  negotiations  with  Aus- 
tin   was    pursuant    to    its    antecedent    obligation    to 
Austin."    This    section    of    our    brief    was    in    direct 
response    to    the    court's    request    that    the    issue    of 
Smith's    motivation    be    thoroughly    briefed    because, 
"it  is  hard  for  me  at  this  moment  to  see  a  motive  of 
pecuniary  gain"  (O.O.,  App.  9).  As  demonstrated  by 
the  judge's  further  remarks  after  the  posttrial  briefs 
were    submitted    and   his    written    opinion   had   been 
filed,  the  judge  always  held  to  the  oinnion  that  thei 
non-disclosure  was  "in  connection  with  Austin  Com-i 
pany's   good   will,   there   is   no   question   about   that,! 
to  retain  that  .  .  .  that  has  been  my  feeling  all  along 
on  that  particular  phase  of  it"  (O.O.,  App.  15). 

Small  wonder  that   Hilltop  wants  to  "erase"  theij 
court's  firm  conviction,  expressed  in  differing  termsi^ 
at   least   six   times   (M.D.,   App.   13,    17-18,   R.   2077,'« 
O.O.,  App.  2,  8-9,  15).  Hilltop's  extended  argument) 
(Ans.  Br.  20-27)  is  a  shortened  version  of  the  argu-i| 
ment  it  presented  in  its  posttrial  brief  to  try  to  con-i 
vince  the  trial  judge  that  Smith  had  an  ulterior  mo- 
tive or  dishonest  jjurpose.   (See  remark  of  Hilltop's: 
counsel   quoted   at   O.O.,   App.   15).   The  trial  judge) 
rejected    all    of    these    arguments.    Far    from    beingi 
subject  to  erasure  or  being  "clearly  erroneous,"  his 
findings,   repeatedly  expressed,   were   clearly   correct.;. 

Findings  No.  5  and  6  (Ans.  Br.  6,  27-36) 

Hilltop  confuses  two  distinct  findings  of  reliance' 
one  Hilltop's  reliance  on  the  conclusions  of  the  re-' 
port  (M.D.,  App.  10)  and  the  other  Hilltop's  re- 
liance on  its  understanding  of  Smith's  relationship  t( 
Severance  (M.D.,  App.  12).  We  have  assigned  an 
clear  error  the  court's  finding  that  Hilltop  relied  or 
the  conclusions  of  the  report  (Op.  Br.  15-24,  31)  anc 
have  dealt  with  the  other  finding  under  the  issues  oj 
both  materiality  and  reliance  (Op.  Br.  30-32).  TM 
"reliance"  which  the  district  judge  found  to  be  ai, 
element  of  fraud  was  reliance  on  a  belief  as  t( 
Smith's   relation   to   Severance    (M.D.,   App.   11-12)/ 

The  court  could  not  and  did  not  find  that  Hillto]i> 


was  damaged  by  its  reliance  on  the  conclusions  of 
the  report,  since  the  court  was  not  "persuaded  that 
the  conclusions  reached  in  the  Nutwood  analysis  were 
wrong"  (M.D.,  App.  10).  Reliance  on  Smith's  re- 
lationship to  Severance  could  not  possibly  damage 
Hilltop,  unless  the  product  which  Smith  turned  out 
;-aused  damage.  Obviously,  one  seeking  damages  based 
ipon  an  allegation  of  fraud  must  prove  both  reliance 
xnd  damage.  BJoch  v.  Block,  165  Ohio  St.  365,  135 
N.E.2d  857   (1956). 

Under  the  heading  "reliance,"  Hilltop  argues  many 
rrelevancies.  We  restrain  our  temptation  to  answer 
joint  for  point,  and  limit  ourselves  instead  to  three 
i^laring  examples.  Just  what,  for  example,  Larry 
i5mith's  membership  in  a  professional  society  has  to 
lo  with  reliance  we  fail  to  see  (Ans.  Br.  31).  Neither 
i'ould  the  trial  judge  (Tr.  542).  Just  what,  for  a 
lecond  example,  the  doctrine  of  res  gestae  has  to  do 
vith  reliance,  we  likewise  cannot  understand  (Ans. 
3r.  32-36).  And  just  how,  for  one  more  example,  the 
■eference  to  Vincent  Aveni's  testimony  on  page  35 
ffects  reliance  by  anyone  we  are  unable  even  to 
cuess.  Aveni  merely  relied  on  Petti,  who  was  presi- 
dent of  Hilltop  (Tr.  535-36). 
1 

finding  No.  7  (Ans.  Br.  6,  36-38) 

We  do  not  question  the  court's  hnding  that  Hilltop 
lad  a  right  to  rely  on  the  Nutwood  analysis.  Our 
loint  is  that  Hilltop  admits  that  it  did  not  so  rely 
Op.  Br,  15-21,  31,  46-49).  As  to  Hilltop's  right  to 
jely  on  Smith's  statements  of  its  connection  with 
beverance,  our  position  is  that  reliance  or  non-re- 
ance  has  no  practical  signiticance,  in  the  absence  of 
urther  findings  that  Hilltop  relied  on  the  Nutwood 
inalysis  and  the  analysis  was  incorrect  (Op.  Br. 
^-49). 

We  have  no  quarrel  with  the  general  legal  proposi- 
iOns  cited  by  Hilltop  (Ans.  Br.  36-38).  However, 
Tilltop's  lone  factual  statement  that,  "At  best  all 
anith  ever  told  Hilltop  or  O'Neill  were  gross  half- 


8 

truths  relating  to  its  'pre-existing  consulting  rela- 
tionship' with  Severance"  (Ans.  Bi-.  37)  is  itself 
at  best  a  gross  half-truth.  Tom  Crume,  secretary  of 
Hilltop,  admitted  that  Treiger  told  Hilltop  and 
O'Neill  on  October  8,  1959,  at  their  first  meeting,  that 
Smith  was  still  acting  as  consultant  on  Severance 
(Tr.  480-81,  see  A.F.,  App.  44,  48). 

Finding  No.  8  (Ans.  Br.  38-40) 

It    is    patent    that    Hilltop    sustained    no    damage,t' 
either  from  its  alleged  reliance  on  the  report  or  from 
its  alleged  reliance  on  the  nondisclosure.  It  failed  to 
show  that  Nutwood  was  valuable  as  a  regional  shop- 
ping center  site  or  that  it  was  worth  more  than  the 
price  for  which  it  was  sold   (M.D.,  App.  10).  Hill-I' 
top's  efforts  for  years  on  behalf  of  Ridge  Hills  to^ 
promote   Nutwood   for   shopping   center  purposes  isi' 
eloquent  evidence  of  the  unsuitability  of  the  site  fort' 
that    purpose     (See    Table,    App.    173-76).    Hilltop]' 
showed  no  damage  in  hiring  Smith  or  in  paying  fon 
the  report,  and  in  fact  never  pleaded  any  such  dam-i 
age.  The  court  found  damage,  but  only  by  concluding 
that   a    report,    the    conclusions    of    which   were   not 
proved  wrong  (M.D.,  App.  10),  and  which  contained 
only  ''inconsequential"  errors   (M.D.,  App.  17),  wasi 
"worthless"  because  of  a  nondisclosure  which  neither;' 
affected  the  validity  of  the  conclusions  nor  the  use  of> 
the  report   (M.D.,  App.  17).   This  is  clearly  a  con- J 
elusion  of  law,  for  which  there  is  no  foundation. 

Hilltop  argues  (Ans.  Br.  38-40)  that  the  court  mayi 
use  discretion  as  to  damages.  Washington  law  controls), 
this  question,  since  it  is  a  matter  of  proof.  Restate-f' 
ment,  Conflict  of  Laws,  Sec.  595.  No  doubt  a  trier  ofcj 
fact  may  use  discretion  in  measuring  damages,  once:* 
found  to  exist,  but  the  existence  of  damage  is  some-t* 
thing  which  must  be  clearly  established.  Wenzler  &> 
Ward  Etc.  Co.  v.  Sellen,  53  Wn.2d  96,  330  P.2d  1068 
(1958).  In  this  case,  the  court  erroneously  assumed 
the  fact  of  damage. 

Hilltop   further  urges  that   the  sisters  were  third 


party  beneficiaries  of  tlie  Hilltop-Smith  agreement 
(Ans.  Br.  38-40).  Since  in  its  final  judgment  the  trial 
court  dismissed  tlie  contract  action  as  to  all  parties 
including  Hilltop  (R.  2148),  the  status  of  the  sisters 
would  make  no  difference.  The  trial  court  specifically 
held  that,  "Smith  fully  performed  its  contract  ..." 
(M.D.,  App.  17). 

Nevertheless,  the  court  had  earlier  indicated  that 
in  his  oi)iniou  the  sisters  were  merely  incidental  bene- 
ticiaries  and  had  said,  "my  mind  is  pretty  well  re- 
solved on  that  phase  of  it,  right  or  wrong"  (O.O., 
App.  7).  That  the  court  was  right  on  this  issue  is 
'demonstrated  not  only  by  the  facts  but  by  the  ap- 
plicable law.  There  is  nothing  in  the  facts  to  indi- 
eate  any  relationship  between  Hilltop  and  the  sisters 
Ivhich  would  suggest  a  gift  intent.  Further,  the  facts 
jlo  not  support  the  assertion  that  the  sisters  were 
creditor  beneficiaries.  The  undertaking  by  Hilltop  to 
procure  a  market  analysis  was  for  Hilltop's  own  bene- 
jit,  to  win  an  extension  of  its  exclusive  brokerage 
Agreement  (A.F.,  Ajjp.  41-42).  See  1  Restatement, 
Contracts,  §  133  and  4  Corbin,  Contracts,  §  787. 
j^llustration  1,  1  Restatement,  Contracts,  §  147  shows 
ilearly  tliat  the  sisters  would  be  categorized  as  in- 
iddeutal  beneficiaries.  Ohio  appears  to  follow  the 
liestatement  of  Contracts'  approach.  Visintine  &  Co. 
\.  New  York,  Chicago  d;  St.  Louis  Rij.  Co.,  169  Ohio 
^t.  505,  160  N.E.2d  311  (1959). 

inding  No.  9  (Ans.  Br.  7,  40-45) 

I  We  do  not  claim  that  the  court's  expression  after 
;rial  of  a  "very  definite  opinion  that  the  concealment 
p  law  amounted  to  constructive  fraud"  (O.O.,  App. 
)  governs  the  court's  later  formal  finding  of  "wan- 
pn  and  reckless  disregard"  (M.D.,  App.  12).  We 
0  contend  that  punitive  damages  are  not  suiDport- 
ble  under  Ohio  law  by  a  finding  of  "wanton  and 
leckless  disregard"  (Op.  Br.  62-65).  We  also  believe 
c  appropriate  for  us  to  point  out,  as  bearing  on 
l^hether  punitive  damages  are  justified,  that  the  re- 
etion  of  the  trier  of  facts  on  August  6,  1965,  im- 
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mediately  at  the  couchision  of  the  twelve-day  trial, 
was  a  "very  definite  opinion  that  the  concealment  in 
law  amounted  to  constructive  fraud."  Imposition  of 
punitive  damages  in  Ohio  is  not  supported  by  a 
finding-  of  constructive  fraud  (Op.  Br.  42) ;  rather, 
findings  of  actual  fraud  and  actual  malice  are  neces- 
sary (Op.  Br.  62-65). 

Finding  No.  10  (Ans.  Br.  7,  45-46) 

We  do  not  question  the  trial  court's  finding  that 
the  nondisclosure  of  the  Severance  negotiations  was 
authorized  by  Treiger's  fellow  employees,  Orndahl 
and  Imus.  Our  contention  is  simply  that  the  award 
of  punitive  damages  was  improper,  since  none  of  the 
partners  authorized  or  ratified  Treiger's  action  (Op. 
Br.  71-79).  As  Hilltop  itself  points  out  (Ans.  Br.  46) 
the  trial  court's  finding  that  the  non-disclosure  was 
pursuant  to  "company  policy"  simply  means  that  it 
was  in  conformity  with  the  company  policy  to  pre- 
serve the  confidences  of  Austin.  Surely  no  authoriza- 
tion of  Treiger's  action  can  be  read  into  a  general 
company  rule  that  the  confidences  of  clients  be  re- 
spected. What  is  more,  the  court  found  no  such 
authorization   (0.0. ,  App.  6). 

Findings  No.  11,  12,  and  13  (Ans.  Br.  45-56) 

Hilltop  argues  that  the  court  properly  inferred 
that  one  or  more  of  the  Smith  partners  either  author- 
ized or  ratified  Treiger's  conduct.  All  of  the  direct 
evidence  is  to  the  effect  that  the  partners  never  even 
heard  of  Hilltop  or  Nutwood  until  this  suit  was 
threatened    (Op.   Br.   71-79). 

Hilltop  cites  a  company  meeting  in  Washington 
on  September  28,  1959,  attended  by  Larry  Smith,  to 
support  an  inference  that  Larry  Smith  must  have 
known  of  and  approved  Treiger's  action  (Ans.  Br. 
49).  The  minutes  of  this  meeting,  which  were  pro- 
duced in  discovery  (Ex.  254),  do  not  show  that  Nut- 
wood was  a  topic  of  discussion.  The  participants  in 
the  meeting  all  testified  that  Nutwood  was  not  dis- 
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cussed,  to  the  best  of  their  recollection  (Kellv  Tr. 
2191-92,  Treiger  Tr.  2303,  Imiis  Tr.  1890-91"';  see 
Larry  Smith  Tr.  2446).  We  have  discussed  previ- 
ously the  other  ''evidence"  of  authorization  and 
ratification  (Op.  Br.  71-79),  none  of  which  supports 
any  sort  of  inference. 

The  "succeeding  events"  referred  to  fleetingly  on 
pages  49-50  of  Hilltop's  brief  are  typical  of  the  stuff 
from  which  Hilltop  would  fashion  an  inference.  But 
these  "events"  are  all  geared  to  creating  an  impres- 
sion that  Smith  rendered  a  negative  report  for  some 
ulterior  reason,  an  inference  which  the  trial  judge 
expressly  rejected.  Hilltop's  style  of  ignoring  the 
record  in  compiling  "events"  may  be  illustrated  by 
its  charge  that  the  Nutwood  report  was  hastily 
drafted  over  the  Christmas  holidays  rather  than  the 
90  days  forecast  (Ans.  Br.  49).  Actually,  no  report 
such  as  was  contemplated  by  the  original  agreement 
was  ever  rendered.  When  Smith's  preliminary  re- 
search was  completed,  and  it  became  evident  that  the 
Nutwood  site  was  hopeless  for  near  term  develop- 
ment as  a  shopping  center  (see  Marshall  Tr.  931), 
the  parties  agreed  that  Smith  would  furnish  a 
"memorandum"  instead  of  a  formal  report  and  wovild 
reduce  its  fee  accordingly  (A.F.,  App.  59).  Hilltop 
paid  $2,920  for  the  memorandum,  instead  of  the  $4,500 
originally  agreed  for  a  full  report.  Work  on  the  Nut- 
wood analysis  commenced  on  about  December  7,  1959 
(A.F.,  App.  53),  and  not  "over  the  Christmas  holiday 
period."  John  Marshall,  who  was  in  charge  of  the 
analysis,  testified  that  he  had  adequate  time  to  make 
the  analysis  (Tr.  915). 

Finding  No.  14  (Ans.  Br.  7,  45-56) 

Hilltop  strains  to  make  of  Eay  Treiger  some  sort 
of  arch  villain  whose  sole  occupation,  guided  by  Larry 
Smith  himself,  was  to  sink  Nutwood  as  an  incipient 
threat  to  Severance.  Not  only  is  there  a  total  lack  of 
showing  that  Ti?eiger  ever  discussed  Nutwood  wdth 
Larry  Smith  or  any  other  then  partner,  but  Treiger 's 
timesheets  during  the  period  September,  1959  through 
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January,  1960  show  how  far  fetched  any  inference 
would  be  that  he  did  so.  During  the  five-month  period, 
Treiger  accounted  for  about  1,170  hours.  Except  for 
October  8,  1959,  the  day  of  his  visit  with  Petti  and 
O'Neill  in  Cleveland,  Treiger 's  sheets  show  a  total 
of  16  hours  spent  on  Nutwood  and  11  hours  on 
Severance  (Ex.  155).  Thus,  Hilltop  and  Severance 
together  accounted  for  about  three  percent  of  Treig- 
er's  total  time  for  the  five-month  period;  as  to  Nut- 
wood, he  delegated  the  judgment-making  in  this  rou- 
tine assignment  (Marshall  Tr.  914-15,  Darmstadter 
Tr.,  App.  94-95)  to  Marshall  and  Darmstadter,  neither 
of  whom  had  any  inkling  that  the  Smith  firm  was 
negotiating  on  Severance.  The  district  judge  ex- 
pressed his  view  of  Hilltop's  assertion  that  Treiger 
must  have  told  Larry  Smith  about  Hilltop,  in  the 
following  terms: 

"Well,  I  am  afraid  I  would  have  to  do  an 
awful  lot  of  stretching  to  attach  that  implication 
to  it"  (Tr.  2448). 

Hilltop  asks  this  court  to  draw  an  inference  of  rati- 
fication of  Treiger 's  conduct  from  the  retention  of  I 
him  as  an  employee  (Ans.  Br.  54-56).  The  trial  judge 
did  not  draw  such  an  inference.  Smith  would  have  no 
occasion  to  fire  a  valued  employee  for  what  it  believes,! 
at  worst,  was  a  mistake  of  judgment  (Op.  Br.  44-45). 
In  any  event,  mere  retention  of  an  employee  affords; 
no  basis  for  holding  an  employer  liable  for  vindictive 
damages.  Ratification  requires  some  affirmative  act. 
25  CJ.S.  737,  Damages,  Sec.  126. 

Hilltop  bases  its  argument  upon  Saherton  v.  Green- 
wald,  146  Ohio  St.  414,  66  N.E.  2d  224  (1946).  But,  imi 
that  case,  decided  4-3,  the  principal  was  present  wheni^ 
his  salesman  represented  an  old  watch  to  be  a  new 
one.  The  Saherton  ruling  was  obviously  based  upon  ai 
quoted  passage  from  15  Am.  Jur.  731  which  indicated 
that  the  failure  of  a  defendant  to  intervene  whem 
present  at  a  transaction  amounts  to  ratification.  No 
such  situation  exists  in  the  present  case. 
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Finding  No.  15  (Ans.  Br.  7,  45) 

Hilltop  has  not  even  bothered  to  argue  the  correct- 
less  of  this  eonelusionary  finding.  There  is  no  support 
:or  it  in  fact  or  in  law  (See  Op.  Br.  40-51,  58-61), 

Findings  No.  16,  17,  19  and  20  (Ans.  Br.  8-9,  56-61) 

Most  of  Hilltop's  argument  is  refuted  by  our  open- 
ng  brief  (pp.  66-69).  Seeming  to  realize  that  the 
:'actors  which  the  court  relied  on  as  justifying  puni- 
;ive  damages  do  not  support  the  award,  Hilltoj)  lists 
dx  more  items  of  information  which  Smith  allegedly 
.vithheld,  and  which  Hilltop  claims  it  had  to  com- 
nence  litigation  to  discover.  Those  contentions  and 
)ur  answers  are  as  follows: 

(1)  "Smith  was  buying  a  competitive  property 
while  purporting  to  give  an  objective  report  on  a 
competing  proi)erty.  Nutwood;" 

Hilltop  learned  of  Smith's  purchase  of  Severance 
in  July,  1960  (A.P.,  App.  79-80),  and  was  told  the 
details  on  February  15,  1961,  two  years  before  suit 
(O'Neill  Tr.  2666-67).  Obviously,  it  did  not  have  to 
litigate  to  discover  these  facts. 

(2)  "Smith  knew  .  .  .  that  the  site  on  which  he  was 
asked  to  make  such  a  report  was  in  the  very  trade 
area  of  Severance;" 

Hilltop  was  told  by  Smith  on  or  about  January  8, 
I960,  when  Smith  mailed  the  Nutwood  memorandum 
to  Hilltop  (A.F.,  Ai^p.  59)  that  Severance  was  within 
the  Nutwood  trade  area  (Ex.  29,  App.  160).  Before 
that,  when  he  first  met  Petti  and  O'Neill,  on  October 
9,  1959,  Treiger  emphasized  the  possible  conflict  of 
interest  between  Smith's  working  on  Severance  and 
Nutwood  (A.F.,  App.  48). 

(3)  "That  the  report  was  not  scientific,  but  one  in 
which  judgment  could  vary  widely;" 

There  was  never  any  contrary  assertion.  Petti  and 
3'Neill  were  well  aware  that  they  were  asking  for  an 
jpinion  (A.F.,  App.  45,  47-49).  They  even  discussed 
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quite  cynically  the  posssibility  of  hiring  u  different 
consultant  because  they  understood  that  firm  to  have 
submitted  a  previous  report  which  "makes  an  argu- 
ment favorable  to  our  location  [Nutwood]"  (A.F., 
App.  40).  The  Nutwood  analysis  itself  (Ex.  29)  is 
couched  in  terms  of  "opinion".  (See,  e.g.,  App.  152, 
162). 

(4)  "That  other  nationally  recognized  consultants 
were  available;" 

Petti,  of  course,  knew  this  from  the  start,  having 
written  to  two  other  consultants  concurrently  with 
writing  to  Smith  (Ans.  Br.  31,  A.F.,  App.  43,  49). 
As  late  as  October  23,  1959,  there  was  still  a  possi- 
bilitv  that  Hilltop  might  hire  someone  other  than  i 
Smith  (Petti  Tr.  356). 

(5)  "That  such  an  objective  and  favorable  report 
would  be  a  valuable  and  virtually  essential  pre- 
requisite to  attracting  department  store  tenants." 

Smith  never  asserted  that   its  report  had  such  mi- 
raculous powers.   The  evidence  showed  that  depart- 
ment stores  rely  on  their  own  analyses,  rather  than 
those  of  an  outside  firm  retained  by  the  owner  of  the 
property   under   consideration    (Walton   Tr.   2071-72, 
Petti  Tr.  421-25).  One  developer,  according  to  Petti,, 
would   not    "have    paid    any    more    attention    to   the: 
[Smith]  report  than  the  man  in  the  moon"  (Tr.  380). 
Another  told  Petti  unequivocally  that  he  preferred  to; 
make  his  own  studies  (Tr.  360). 

(6)  "That  its  concealment  continued  .  .  .  between 
.  .  .  January  4,  1960  and  the  sale  of  Nutwood  on 
April  29,  1960  .  .  .  ." 

Again,   Smith's   position   at   Severance  was   known 
to  Hilltop  years  before  litigation  was  commenced  (See. 
Op.  Br.  66-69). 

How  these  six  items  in  any  way  justified  litigation 
is  impossible  for  us  to  discern. 

On  pages  59-60  of  its  brief,  Hilltop  in  what  appears  s 
to   be  an  irrelevant  diversion   from   Findings  16-20,11 
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states  that  several  stores  showed  interest  in  the  Cleve- 
land suburbs.  What  Hilltop  neglects  to  add,  however, 
[s  that  these  stores  were  pursued  unsuccessfully  by 
A.ustin  to  go  into  Severance. 

We  feel  it  an  impermissible  jump  to  argue  from 
;he  fact  that  Austin  unsuccessfully  pursued  dejiart- 
aient  stores  A,  B  &  C  for  Severance,  that  a  jDOsitive 
report  by  Smith  might  have  landed  them  at  Nutwood. 

Finding  No.  18  (Ans.  Br.  9,  56) 

Again,  Hilltop  has  not  presented  any  argument  to 
support  this  conclusionary  finding. 

Finding  No.  21  (Ans.  Br.  9,  62) 

Hilltop's  argument  requires  no  answer  beyond  our 
:)peniug  brief  (p.  65-71).  At  the  court's  request,  we 
iled  comprehensive  exceptions  to  the  expenses  and 
ittorneys'  time  incurred  by  Hilltop  (R.  1914-2012). 
We  concluded  that,  even  if  HilltoiD  were  somehow 
mtitled  to  recover  its  litigation  expenses,  $15,500  was 
:he  most  that  should  be  awarded  (R.  1949),  and  that 
the  maximum  hours  which  Hilltop  covdd  reasonably 
charge  for  its  attorneys  was  925  (R.  1948).  Actually, 
Hilltop  incurred  no  attorneys'  fees,  since  its  attorneys 
svere  employed  on  a  contingent  fee  basis.  To  overcome 
the  ]n'oblem  posed  by  this  fact  the  trial  judge  ordered 
Hilltop  and  its  counsel  to  rescind  their  agreement, 
which  they  did  (Ans.  Br.  63,  R.  1488-89). 

Finding  No.  22  (Ans.  Br.  66-71) 

This  "finding"  relates  to  the  trial  judge's  conclu- 
sion that  the  case  was  a  proper  one  for  application  of 
:he  Ohio  law  of  jnintive  damages   (See  Op.  Br.  54- 

:)9). 

j  Hilltop's  argument  in  support  of  the  application  of 
bhio  law  is  liased  in  large  part  upon  cases  dealing 
Ivith  the  question  whether  or  not  to  allow  action  to 
oe  brought  on  a  foreign  wrongful  death  statute.  Such 
pases  have  little  bearing  here,  since  Washington  law, 
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if  applied,  would  allow  this  action  and  allow  fully 
compensatory  damages.  It  would  merely  preclude  the 
use  of  the  civil  court  for  punishment,  which  is  the 
function  of  punitive  damages  as  understood  by  the 
courts  of  both  states.  Spoliane  Truck  d-  Dray  Co.  v. 
Hoefer,  2  Wash.  45,  25  Pac.  1072  (1891) ;  Sahcrton 
V.  GreenwaU,  146  Ohio  St.  414,  66  N.E.  2d  224  (1946). 

Even  the  cases  cited  by  appellees  support  our  posi- 
tion. Judge  Cardozo  in  Louchs  v.  Standard  Oil  Co., 
224  N.Y.  99,  120  N.E.  198  (1918)  (Ans.  Br.  68)  said 
that  courts,  "do  not  close  their  doors  unless  help 
would  violate  some  fundamental  ])rinciple  of  justice, 
some  prevalent  conception  of  good  morals,  some  deep- 
rooted  tradition  of  the  common  weal." 

Washington's  tradition  against  using  civil  process 
for  punishment  certainly  is  deep-rooted,  having  been 
adhered  to  since  the  question  was  first  presented  in 
Spokane  Truck  &  Bray  Co.  v.  Hoefer,  supra.  Puni- 
tive damages,  according  to  that  decision,  are  based 
upon  a  theory  "which  is  repugnant  to  every  sense  of 
justice;"  further,  "the  doctrine  of  punitive  damages 
is  unsound  in  principle  and  imfair  and  dangerous  in 
practice  .  ..."  2  Wash,  at  54,  56,  25  Pac.  at  1074-75j 

Smyth  SaJes  v.  Petroleum  Heat  cC-  Power  Co.  128 
P.2d  697  (3rd  Cir.  1942)  (Ans.  Br.  70),  does  not  stand 
for  the  proposition  that  Washington  would  allow  Ohioi 
punitive  damage  law  to  apply.  The  forum  state  iru 
Smyth;  New  Jersey,  apparently  allows  punitive  dam-i 
ages  as  a  matter  of  local  law,  so  would  not  regard 
foreign  punitive  damage  laws  as  penal.  Judge  Good-^' 
rich,  in  the  Smyth  oi^inion,  stated  the  rule  which  wet 
think  controls  here,  as  follows: 

"...  The  measure  of  damages,  compensatoiy  or 
exemplary,  in  tort  actions,  is  determined  by  the 
law  of  the  place  of  wrong,  except  that  in  some 
instances  the  forum  may  not  allow  exemplary 
damages  even  though  allowed  by  the  law  of  thej 
state  where  the  wrong  occurred  because  the  forum: 
considers  them  penal."  128  F.2d  at  702.  ; 

The  citation  by  Hilltop  of  Anderson  v.  Knox,  2911 
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<\2d  702  (9th  Cir.  1961)  and  ReijnoUs  Metals  Co.  v. 
ADiipert,  316  F.2d  272  (9tli  Cir.  1963)  (Aiis.  Br.  44- 
5)  are  not  apposite  since  this  case  will  not  be  de- 
ermined  under  the  laws  of  Hawaii  or  Oregon.  The 
irst  quote  at  p.  44  of  Hilltop's  brief  is  not  from  the 
pinion  of  this  court,  but  of  a  court  of  Hawaii. 

IV.  CONCLUSION 

In  its  answering  brief  Hilltop  does  little  to  join  the 
ssues  on  this  appeal.  Instead  it  has  sought  to  bury 
he  true  issues  in  an  avalanche  of  irrelevaneies  and 
aisleading  statements.  For  example,  in  its  "Conclu- 
ion"  Hilltop  quotes  from  Exhibit  313  (Ans.  Br.  71), 
n  undated  document  offered  post-trial  (R.  2192)  but 
lever  identified  in  the  trial  or  post-trial  record  by 
,ny  witness.  If,  as  Hilltop  suggests,  it  is  a  report  on 
Severance  sent  by  Smith  to  a  financial  house  on 
larch  20,  1959  (Ans.  Br.  24),  it  was  sent  six  months 
lefore  anyone  connected  with  the  Smith  Company 
ver  even  heard  of  Nutwood.  Again,  in  its  "Conclu- 
ion"  Hilltop  implies,  by  citing  F.R.C.P.  52(a)  (Ans. 
3r.  72),  that  the  trial  court  found  Smith  to  have 
Qade  a  "false  report"  (Ans.  Br.  71)  with  an  ulterior 
Qotive,  to  damage  Nutwood.  But  the  court  found 
lilltop's  three  year  attack  on  the  report  to  have  un- 
arthed  only  "inconsequentional  errors"  (M.D.,  App. 
.7),  found  Hilltop's  charges  as  to  Smith's  motive  to 
•e  completely  without  merit  (R.  2134-35),  and  found 
lilltop's  contentions  of  damage  to  amount  to  "no 
iiore  than  speculation  and  conjecture"  (M.D.,  App. 
^0). 
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For  the  reasons  set  forth  in  onr  opening  brief,  we 
ask  that  the  judgment,  insofar  as  it  awards  com- 
pensatory or  puntive  damages  or  attorneys'  fees  to 
Hilltop  or  to  the  sisters,  be  reversed. 

Respectfully  submitted, 

Richard  S.  White 
Gerald  G.  Day 
1610    Washington    Building 
Seattle,   Washington   98101 
Attorneys  for  Appellants 
Larry  P.  Smith,  et  al. 
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and 
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No.  21207 


ON  CROSS  APPEAL  FROM  THE  JUDGMENT  OF  THE 
UNITED  STATES  DISTRICT  COURT  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON 


OPENING  BRIEF  OP  HILLTOP  REALTY,  INC.,  et  al., 
AS  CROSS -APPELLANTS 


INTRODUCTION 
Cross-appellants  incorporate  by  reference  its  introductary 
itatement  of  its  TUiswering  Brief  on  appeal  (Hilltop  Ans.  Br.  1-2) 
IS  to  designation  of  names  used  herein. 

JURISDICTIONAL  STATEMENT 
The  District  Court  had  jurisdiction  of  counts  1,  2  and  3  by 
liversity  and  amount,  28  U.S.C.,  §1332  ,(R.  Iff,  lOOff,  1053); 
ind  of  the  Sherman  Act  count  4  under  15  U.S.C,  §§1,  2  and  15,  and 
!8  U.S.C,  §§1331  and  1337. 


This  Court  has  jurisdiction  of  this  Cross  Appeal  und 
28  U.S.C.,  §§1291,  1292  and  2107,  and  F.R.Civ.P.  54(b)  an 
by  Notice  filed  June  13,  1966  (R.  2185)  from  a  Final  Judg 
tered  May  16,  1966  (R.  2146,  2234)  in  this  multiple  claim 
party  case  (R.  2148)  .  "" 

SUMMARY  OF  PLEADINGS  ON  CROSS  APPEAL 

In  January  1963,  Hilltop  alleged  four  causes  of  acti 
against  Smith:  (1)  fraud,  (2)  breach  of  contract,  (3)  vi 
of  Ohio  State  Antitrust  Law,  and  (4)  violation  of  the  She 
(R.  Iff). 

The  antitrust  causes  were  sustained  after  full  brief 
oral  argument  in  the  Court's  Memorandum  Decision  of  May  1 
attached  as  Appendix  A.  The  Court  over-ruled  Smith's  Mot 
Dismiss  without  prejudice  to  review  after  pretrial  was  co 
(R.  21-2). 

In  July  1964,  after  partial  pretrial.  Hilltop  filed 
First  Amended  Complaint  which  numbered  the  four  causes  as 
ate  counts,  added  additional  Smith  defendants,  and  named 
Austin  as  an  additional  defendant  on  the  Sherman  Act  coun 
only  (R.  lOOf f ) .   Further  pretrial  by  all  parties  continu 
the  winter  of  1964  (R.  2221ff) . 

Smith  and  Austin  respectively  filed  Motions  for  part 
summary  judgment  cind  dismissal  of  the  antitrxist  counts  (R 


H) .   The  Court  terminated  further  discovery  by  a  freeze  order 
i.  530,  532)  and  directed  the  parties  to  submit  a  "detailed  con- 
.se  statement  of  its  factual  contentions  as  to  all  counts",  show- 
ig  expected  method  of  proof  and  references  to  exhibits,  deposi- 
.ons  and  other  discovery  (R.  531-2) .   Hilltop  complied  (R.  651)  . 
lith  and  Austin  filed  contentions  which  disputed  many  facts 
.aimed  by  Hilltop  (R.  692,  725,  752,  783). 

In  1965,  after  briefs  and  oral  argument,  the  Court  reversed 
;s  1963  decision  (R.  21-2) .   The  antitrust  portion  of  its  Amended 
icision  (R.  827-36  at  829-31)  is  attached  as  Appendix  B.   It  as- 
imed  as  true  Hilltop's  Contentions  and  reasonable  inferences  but 
included  they  did  not  state  antitrust  violations.  Accordingly, 
,  granted  partial  summary  judgment  and  dismissal  (R.  827,  948, 
0) .   Hilltop  preserved  its  jury  demand  on  those  counts  if  re- 
inded  for  trial  on  the  merits  (R.  2147-8)  . 

The  remaining  counts  for  fraud  and  breach  of  contract  were 

iter  tried  to  the  Court  which  found  the  Smith  defendants  guilty 

'   actual  fraud  which  was  "calculated,  deliberate  and  intentional" 

L.  1473)  and 

"guilty  of  'extreme  and  exceptional  conduct'  consti- 
tuting a  'gross  fraud'  which  was  'intentional  and 
deliberate'".   (R.  2035) 

;  applied  Ohio  law  and  awarded  compensatory  and  punitive  damages 

id  attorneys'  fees  (R.  1474,  2038,  2149-50).   It  dismissed  the 

»n tract  count  (R.  1470)  . 


Smith's  appeal  and  brief  challenge  the  judgment.   Hil] 
is  concurrently  filing  its  Answering  Brief  supporting  the  c 
findings  and  judgment  on  the  fraud  count;  except  as  raised 
Cross  Appeal, 

CONCISE  STATEMENT  OF  THE  CASE  ON  CROSS  APPEAL 
Questions  Involved; 

Do  Hilltop's  Contentions*  state  antitrust  violations  v 
entitle  it  to  jury  trial  against  the  Smith  defendants? 

If  so,  do  these  same  facts,  plus  those  relating  to  Aus 
participation,  entitle  Hilltop  to  jury  trial  of  the  Smith  c 
dants,  and  also  Austin  on  the  Sherman  Act  count? 

Did  the  Court  err  in  finding  that  Hilltop  had  failed  t 
tain  its  burden  of  proof  as  to  the  amount  of  compensatory  c 
for  fraud,  or  for  negligent  breach  of  contract? 

Did  the  Court  err  in  other  respects  stated  as  Specific! 
of  Errors  and  briefed  successively  herein  in  the  Argument? 
Manner  In  Which  Raised; 

The  antitrust  issues  are  raised  by  the  Court's  interl: 

decision  (R.  829-31)  and  orders  of  partial  summary  judgmen 

dismissal  of  the  antitrust  counts  without  jury  trial  on  th  i 

in  a  multiple  party  and  multiple  claim  case  (R.  948,  950).  ' 

contract  count  is  raised  by  the  Court's  Memorandum  Decisic < 

*R.  651ff ,  680-9,  and  Affidavit,  R.  567-70,  incorporated  t  i 
ence,  R.  689-90,  2300-2,  2421-2. 


tober  27,  1965  (R.  1470).   No  orders  under  F.R.Civ.P.  54(b) 

28  U.S.C.  §1292 (b)  were  entered  (R.  948,  950).   Appeal  became 
mely  only  after  the  Orders  were  included  in  the  Court's  Final 
dgment  entered  May  16,  1966  (R.  2146,  2148) .   School  District 
.  5  V.  Lundqren,  259  F.2d  101  (9th  Cir.  1958);  Lundgren  v. 
eeman,  292  F.2d  489  (9th  Cir.  1961). 

The  compensatory  damages  issue  on  the  contract  and  fraud 
unts  is  raised  by  the  Court's  finding  that  Hilltop  failed  to 
et  its  burden  of  proof  (R.  1470,  lines  5-21) .   Hilltop  believes 
at,  after  review,  this  Court  will  conclude  that  this  finding  was 
clearly  erroneous  under  F.R.Civ.P.  52(a)  as  to  leave  the  defin- 
e  and  firm  conviction  that  a  mistake  was  committed.  United 
ates  V.  United  States  Gypsum  Co.,  333  U.S.  364,  395,  68  S.Ct.  525, 
L.ed,  746  (1948) . 

The  other  questions  presented  are  related  and  stated  in  the 
ecification  of  Errors  below. 
Statement  of  Facts: 
Hilltop's  counter-statement  of  facts  of  the  Court's  findings 
actual  and  gross  fraud  in  Hilltop's  separate  Answering  Brief 
that  issue  are  the  same  facts  incorporated  into  the  breach  of 
ntract  and  antitrust  counts  (R.  7-8,  111-2)  and  contentions 
,.  690)  .   TO  avoid  repetition,  they  are  incorporated  by  reference. 
A.   Intrastate  Commerce. 
The  parties  agreed  that  Ohio  antitrust  law,  Baldwin's  Ohio 


Rev.  code,  ch,  1331,  and  the  Sherman  Act,  15  U.S.C.,  §§1  ai 
(R.  831)  are  the  same.  A  substantial  number  of  alleged  ad 
in  intrastate  commerce.  They  were  incorporated  by  referenc 
the  interstate  antitrust  count  (R.  690) . 

B.   Interstate  Commerce. 

Defendants,  the  Smith  partners  and  executives,  were  er 
in  interstate  commerce  in  conducting  a  nationwide  and  intei 
business  of  real  estate  counseling  and  development  with  ofi 
throughout  the  United  States  and  elsewhere  (R.  681) .  Negot 
between  Hilltop  and  Smith  were  conducted  generally  by  intei 
mail  and  interstate  telephone  (R.  681) .  Defendant  Austin  i 
of  the  nation's  largest  engineering  and  construction  compar 
with  offices  throughout  the  United  States  and  overseas  (R. 

The  Smith  defendants  and  Austin  negotiated  with  various  nalj 

ii 

and  interstate  chain  and  department  stores  to  lease  space  . 
Severance  (R.  681).  They  furnished  various  Smith-Austin  b;| 
to  department  stores  in  New  York  (R.  681) . 

The  Higbee  Co.  is  a  Cleveland  department  store  and  pa: 
a  national  chain.   The  Halle  Bros.  Co.  is  another  Clevelan 
partment  store  and  it  has  another  department  store  at  Erie 
Pennsylvcinia.   Both  stores  make  substantial  purchases  froiroi 
the  State  of  Ohio  (R.  681) . 

The  construction  of  the  $16,000,000  Severance  Shoppir  < 
involved  substantial  purchases  and  shipments  of  materials,  6< 


id  supplies  from  outside  the  State  of  Ohio  (R.  682) .   The  fin- 
icing  of  the  purchase  and  construction  of  Severance  Shopping 
inter  involved  interstate  and  international  negotiations  (R.  682)  , 

C.  Restraints  of  Trade. 

The  conspiracy  of  the  Smith  defendants  and  those  of  Austin 
lich  restrained  the  development  of  a  regional  shopping  center  at 
twood  impeded  a  substantial  flow  of  commodities  in  interstate 
,d  foreign  commerce  for  its  construction,  and  a  substantial  vol- 
le  of  goods  that  would  have  been  bought  at  wholesale  and  moved  in 
ter state  and  foreign  commerce  and  sold  at  retail  at  Nutwood;  and 
not  insignificant  quantity  of  goods  that  would  have  been  resold 

retail  for  delivery  to  interstate  and  foreign  commerce.   It 
peded  financing  of  Nutwood  through  cheinnels  of  interstate  and 
reign  commerce  (R.  682) . 

D.  Relevant  Market. 

The  relevant  market  consists  of  sites  for  regional  shopping 

nters  to  serve  the  entire  east  side  of  Greater  Cleveland,  Ohio 

,.  683)  .   The  terro  "regional  shopping  center"  was  defined  in 

lith's  report  on  Nutwood  (App.  to  Ex.  29;  Ex.  225)  as  follows* 

".  .  .A  regional  shopping  center  is  generally  designed 
to  serve  a  trade  area  population  of  from  150,000  to 
400,000  people.   The  size  .  .  .  may  range  from  350,000  . 
square  feet  to  over  1,000,000  square  feet.   Department 
stores  are  the  dominant  tenants,  and  normally  occupy 
about  one-third  to  one-half  of  the  total  area.  The 
function  of  such  a  center  is  to  create  complete  compari- 
son shopping  facilities  with  a  strong  attraction  for 
customers  living  as  much  as  10  to  15  miles  frcxn  the 


site,  depending,  of  course,  upon  existing  competitive 
facilities,  access  routes,  etc.  The  area  of  stronges 
influence  for  such  a  center  normally  extends  from  thr 
to  six  miles  from  the  development  ..." 

Such  regional  shopping  center  sites  should  come  as  cl 

possible  to  fulfilling  eleven  standard  requirements  enumer 

Larry  Smith's  book,  "Shopping  Towns  USA"  (1959).   Its  firs 

criterion  provides: 

"1)   The  site  must  be  located  in  the  general  area 
established  as  most  desirable  by  the  economic 
survey  .  .  . "*   (R.  683;  Ex.  368,  p.  38) 

Nutwood  fulfilled  all  of  the  eleven  ideal  requirements*  bui 

part  of  both  the  fraud  and  antitrust  conspiracy.  Smith  deci 

Hilltop  as  to  Item  1  by  making  its  false  and  fraudulently  ] 

tive  "economic  survey"  on  the  potentials  of  Nutwood  for  a  : 

shopping  center  (R.  683-4;  of.  R.  651-80,  690). 

E.   Antitrust  Violations  Alleged. 

Defendants,  the  Smith  partners  and  its  executive  offi; 
as  one  group,  and  also  Smith  and  Austin  as  another  group,  i 
the  Ohio  antitrust  laws  and  the  Sherman  Act  and  combined  cf 
skill  and  the  acts  of  two  or  more  persons,  and  entered  int 
binations  and  conspiracies  to  unlawfully  restrain  intrastee 
interstate  and  foreign  trade,  with  intent  to  do  so;  and  ale 
to  monopolize  for  the  purpose  of  preven1:ing  the  developmei 


*The  eleven  requirements  are  quoted  in  the  analysis  showij 
Nutwood  fulfilled  all  requirements  (Argument,  Section  D,?' 


mpetitive  regional  shopping  centers  in  the  eastern  suburbs  of 

eater  Cleveland,  including  those  at  Beachwood  and  at  the  subject 

twood  property  (R.  684) . 

The  Smith-Austin  conspiracy  proceeded  through  four  stages: 

(1)   The  first  stage  began  April  23,  1955,  when  Austin  en- 

ged  Smith  as  its  real  estate  consultant  and  market  analyst  to 

velop  a  regional  shopping  center  at  Severance  (r.  684) .   During 

is  period,  they  conspired  to  dominate  the  relevant  market 

rough  persuading  TheHigbee  Company  and  The  Halle  Bros.  Co.  by 

anted  reports  to  "marry  the  competition"  and  divide  the  market 

as  to  eliminate  potential  competition  from  other  shopping  center 

tes;  and  by  talcing  all  possible  steps  to  "avoid  the  risk  of  a 

ird  development  taking  place"  so  as  to  dominate  the  entire  east 

de  of  Cleveland  (R.  684-5) . 

On  June  11,  1957,  Austin  arranged  a  meeting  between  "The 

lie  Bros.  Co.,  Larry  Smith  &  Company  and  Austin  Company  repre- 

ntatives".  At  that  meeting,  defendants  Austin  and  Smith  pre- 

nted  an  agenda  which  urged  Halle  to  join  The  Higbee  Company  as 

o  major  department  stores  in  Severance  to: 

"...  preclude*  construction  of  competitive 
facilities  ..." 

d  to: 

"...  preclude  the  development  of  a  substantial 
amount  of  specialty  store  space  ..."   (R.  567-8) 


he  quotations  are  from  pretrial  exhibits,  depositions,  etc.  All 
mphases  herein  are  from  emphases  supplied  in  Hilltop's  Conten- 
ions  and  Affidavit  unless  otherwise  noted. 


Austin  participated  with  Smith  in  advancing  these  "ec< 
arguments  which  Austin  has  described  as  "slanted"  to  persui 
both  department  stores,  by  differently  phrased  approaches  1 

"marry  the  competition" 
in  order  to  keep  the  Severance  Shopping  Center  "dominant"  i 
to  try  to: 

"...  avoid  the  risk  of  a  third  development  taking 
place"   (R.  568) 

Similarly,  in  the  meeting  planned  by  Austin  and  Smith 

try  again  to  persuade  Halle  to  join  Higbee  at  Sevierance,  k\ 

notified  Smith  that: 

"...  we  would  like  to  control  the  meeting  ..." 
(R.  568) 

Smith  prepared  for  Austin  brochures  for  distribution  • 

potential  lessees.  An  illustrative  brochure  discussed  oth- 

potential  competitive  shopping  center  sites  in  the  easterni 

Cleveland  suburbs,  in  the  municipality  of  Beachwood,  aboutj 

miles  from  the  location  of  Severance,   This  brochure  cautiJ 

against  Beachwood  as  follows  (R.  568) : 

"Of  course,  if  both  Higbee ' s  and  Halle's  locate      , 
at  [Severance] ,  the  Beachwood  locations  might  be 
regarded  as  future  competitive  threats. 

"We  believe  that  the  threat  imposed  by  the  avail- 
ability of  Beachwood  is  virtually  eliminated  by 
the  lack  of  an  effective  major  tenant  competitive 
with  either  Higbee  or  Halle,"   (Qnphases  in  text.) 
(R.  568-9)  ^^ 


Higbee,  in  sununarizing  a  telephone  conference  with  Treiger, 

nt  a  copy  of  its  summary  to  Austin  "just  so  that  everyone  is 

pt  fully  informed  of  the  others'  activities".   That  summary 

ates  in  part: 

"The  two  stores  of  Halle's  and  Higbee 's  when 
combined  together  with  a  well-planned  group  of 
supporting  stores  should  produce  the  most  effec- 
tive competition  against  the  new  May  Company 
store  and  should  stop  further  suburban  erosion 
of  department  store  type  merchandise  sales  on  the 
East  side  of  Cleveland  for  a  great  number  of  years . " 
(R.  569) 

Austin  and  Smith  continuously  urged: 

"...  the  necessity  for  both  department  stores 
to  get  off  the  stick  .  .  .  and  start  actively 
negotiating  ..." 

order  to  have: 

"...  enough  department  store  space  to  dominate 
the  east  side  ..."   (R.  569) 

(2)   The  second  stage  began  on  May  29,  1958,  when  Austin  de- 

ded  to  abandon  its  role  as  a  shopping  center  developer  of 

verance  and  notified  Smith  of  its  decision  and  requested  Smith's 

Ip  in  disposing  of  Severance.   During  this  period,  they  contin- 

d  their  efforts  described  above  to  dominate  the  east  side  mar- 

t.  The  motive  shifted  to  one  of  obtaining  for  Austin  the  high- 

t  selling  price.   During  this  period,  Austin  was  the  seller  and 

ith  the  broker  consultant.   Smith's  efforts  to  find  an  outside 

yer  for  Severance  at  the  price  cind  conditions  set  forth  by 

stin  were  limited  and  unproductive  (R.  685) . 


(3)  The  third  stage  began  December  15,  1958,  when  Smi 
came  interested  in  buying  Severance  from  Austin.  During  tt 
period,  Austin  and  Smith  negotiated  their  unique  buy-and-se 
agreement.  Austin  gave  Smith  the  exclusive  right  to  negoti 
purchase  of  Severance  and  Smith  gave  Austin  the  exclusive  r 
be  the  engineer,  architect,  and  building  contractor  of  Seve 
without  competitive  bids.  During  this  period.  Smith  and  Au 
continued  their  efforts  to  dominate  the  east  side  market  (E 

Near  the  end  of  this  period,  on  December  22  and  23,  19 
Higbee  and  Halle,  two  of  the  three  leading  Cleveland  depart 
stores,  signed  25-year  leases  as  the  major  tenants  of  Sever 
thus  culminating  over  four  years  of  Smith-Austin  efforts  to 
a  shopping  center  strong  enough  to  dominate  the  east  side i 
and  preclude  competition  of  other  potential  shopping  center 
sites  (R.  585) . 

At  this  time.  Smith  succeeded  in  its  pursuit  of  Hillt< 
make  the  market  study  of  Nutwood,  which  had  coincidentally 
as  a  threat  to  the  Severance  monopoly.   Smith  knew  that  if 
not  procure  the  Nutwood  job,  there  were  other  analysts  whoi'< 
render  an  objective  report  (R.  585) , 

Smith's  abortive  and  falsified  report  was  concluded  w^ 
a  few  days  and  delivered  on  January  8,  1960  (Ex.  29).  In  'J 
of  their  disappointment.  Hilltop  and  the  owners  wfere  persuiM 
by  Treiger  on  January  18,  1960,  to  "accept"  the  report  (R.^^ 


The  discouragement  of  Nutwood  was  a  necessary  step  to 
ith's  continued  success  because  a  favorable  report  on  Nutwood 
uld  have  meant  competition  for  Severance.   Any  publicity  favor- 
le  to  Nutwood  could  have  upset  the  Austin-Smith  negotiations 
th  Higbee  and  Halle,  cind  the  development  of  Severance  (R.  686)  . 

Treiger,  in  urging  Higbee  and  Halle  to  "marry  the  competition", 

inted  out  "two  other  important  advantages"  that  would  accrue  to 

ch  of  the  stores  by  locating  together: 

"'1.  They  would  gain  a  fuller  insight  into  and 
control  of  the  operations  and  promotions  of  the 
other  store  with  mutual  advantages  accruing  to  both. 

"'2.   If  the  two  companies  developed  together  there 
would  be  a  smaller  amount  of  specialty  store  compe- 
tition than  would  arise  if  the  stores  were  to  locate 
at  different  sites.'"   (R.  688) 

Higbee 's  main  downtown  store  has  signs  on  its  first  floor 
ading,  "Higbee 's  will  not  be  undersold".   But  at  Severance,  the 
gbee  branch  located  in  the  same  center  with  Halle  has  no  such 
gn  (photos  available) .   (R.  688) 

On  February  10,  1960,  the  Austin-Smith  agreement  to  sell 
Iterance  to  Smith  (R.  670)  was  executed  (R.  686)  .  This  was  a 
cret  non-publicized  agreement  (R.  686) . 

(4)   The  fourth  and  present  stage  began  March  28,  1962,  when 
stin  reacquired  a  30%  interest  in  the.  Severance  Center  (R.  687) . 
e  project  was  opened  in  November  1963.   Since  that  time,  Smith 
d  Austin  have  jointly  enjoyed  the  results  of  their  combination 


and  conspiracy  to  restrain  trade  and  to  monopolize  by  domii 
the  relevant  market  to  assure  profitable  revenues  to  both  < 
them  from  shopping  center  teneint  leases  based  on  square  fo< 
and  sales,  and  capital  gains  accruing  from  increased  residv 
land  values  (R.  687) . 

Smith's  advice  was  at  all  times  adopted  and  followed  1 
Austin  (R.  687) . 

Austin's  entire  file  on  the  economic  development  of 
Severance  Center  from  May  2,  1955,  to  August  29,  1958,   is 
teriously  missing.   They  were  in  two  steel  cabinets  at  the 
Austin  closed  the  doors  of  its  Severance  office  for  the  lai 
time  on  August  29,  1958.   It  is  an  unusual  thing  for  Austir 
turn  over  its  files  to  any  company.   They  were  still  there i 
Smith  visited  the  property  on  February  16,  1960.   They  wero 
produced  by  any  of  the  defendants  (R.  687) . 

Austin  cind  Smith  are  unable  to  account  for  their  disa;« 
ance  (R.  569) ,  Austin  clain^s  these  papers  were  turned  ove 
Smith.  Smith  claims  no  papers  were  turned  over  to  it  exce,: 
tain  corporate  papers  and  some  architectural  drawings,  etc 
The  content  of  these  two  steel  filing  cabinets  as  to  memori 
meetings,  or  letters  written  to  prospective  tenants,  or  ot^ 
that  may  relate  to  this  Complaint  is  unknown  (R.  570) .    i 

They  must  have  contained  many  important  items.   For  « 
the  restrictive  terms  of  earlier  drafts  of  the  leases  forld< 


ai 


itablishment  of  branch  stores  by  Higbee  or  by  Halle  were  not  re- 
saled  in  any  papers  tendered  by  Smith  or  by  Austin.  They  were 
rst  received  from  the  Higbee  and  Halle  tenders  pursuant  to  the 
■der  of  the  Ohio  court  (R.  687-8),  The  exact  terms  of  the  de- 
rtment  store  leases  have  not  been  produced  because  the  court 
litially  upheld  Smith's  objection  to  their  production  on, the 
ound  they  would  disclose  terms  to  Hilltop  which  might  be  en- 
ged  in  a  competitive  business  (R.  688) .  The  leases  apparently 
ntained,  at  least  in  earlier  drafts,  certain  restraints  upon 
partment  store  tenemts  not  to  establish  other  branches  within 
ree  to  five  miles  of  Severance.  The  department  stores  protested 
..  688)  .  The  effort  to  impose  these  restraints  is  further  admis- 
ble  evidence  of  an  intent  to  restrain  trade  emd  to  monopolize 
..  688) . 

The  only  fact  established  through  witnesses  examined  thus 
ir  is  that  the  papers  comprised  Austin's  entire  file  on  the 
verance  project  and  are  missing  (R.  570) .  The  absence  of  these 
ipers  is  circumstantial  evidence  supporting  these  contentions 
I.  687)  . 

The  conspiracy  to  restrain  trade  unreasonably  and  to  monopo- 
ze  or  attempt  to  monopolize,  which  started  in  1955,  continued 
^impeded  with  the  elimination  of  Nutwood,  severance  opened  in 
63  and  "from  the  beginning  has  been  successful"  (R.  689) • 


smith's  false  report  on  Nutwood  deprived  Hilltop  of  tl 
one  essential  ingredient  to  develop  another  regional  shopp; 
center.   The  property  would  have  supported  such  a  center  (i 

If  Hilltop  had  received  a  true  report,  it  would  have  1 
able  to  sell  the  property  to  others  at  its  true  value  for  < 
promising  regional  shopping  center  site;  or,  alternatively, 
have  developed  the  property,  together  with  the  owners  or  o1 
by  attracting  a  major  and/or  junior  department  store  and  tl 
other  satellite  tenants  which  support  a  regional  shopping  < 
(R.  689).  ^ 

The  Smith  and  the  Austin  defendants'  wrongful  acts  wei 
proximate  cause,  with  the  foreseeable  result,  of  Hilltop's; 
in  selling  Nutwood  at  $3,500  per  acre  when  its  true  value  y 
minimum  of  $17,500*  per  acre  (R.  689). 

Smith-Austin  defendants '  wrongful  acts  were  concealed' 
not  discovered  until  they  produced  portions  of  their  files; 
suant  to  discovery  beginning  September  1963 j  a  second  grou 
files  were  produced  April-May  1964;  a  third  group,  October 
November  1964;  and  a  fourth  group  not  produced  until  Deceits 
1964  -  after  the  scheduled  group  of  eastern  depositions  he 
terminated  (R.  689)  . 

All  the  foregoing  was  with  the  intent  to  restrain  tree 

*  $20,000  in  text  (R.  689).   Changed  to  conform  to  evidenc 
Argument,  Sec.  E,  p.  68;  Ex.  334A,  p.  9. 


attempt  to  monopolize  for  the  purpose  of  preventing  development 
other  competitive  shopping  center  sites  in  Eastern  Cleveland 
upra,  R.  683,  684). 

F.   Breach  Of  Contract. 

The  breach  of  contract  contentions  (R.  677-9)  incorporated 
reference  the  additional  facts  alleged  in  the  fraud  and  anti- 
ast  contentions  (R.  690) , 

SPECIFICATION  OF  ERRORS  ON  CROSS  APPEAL 
It  is  respectfully  submitted  that  the  Trial  Court  erred  in 
e  following  respects: 

1.  In  concluding  that  Hilltop's  Contentions  and  Affidavit 
i   not  state  antitrust  violations  against  the  Smith  defendants  • 

d  executives,  as  well  as  Austin  (R.  827,  831,  950,  953),  thereby 
nying  jury  trial  on  the  merits  (R.  9,    114,  1053-4,  2147-8). 

2.  In  failing  to  find  that  Smith  wilfully  concealed  from 
lltop  the  substantive  information  in  its  prepared  but  undelivered 
troduction  to  the  Nutwood  market  analysis,  which  concealment 
suited  in  damages  to  Hilltop  (Ex.  175) . 

3.  in  finding  that  Hilltop  failed  to  prove  that  the  con- 
usions  reached  in  the  Nutwood  market  analysis  (Ex.  29)  were 
ong,  and  in  finding  that  the  errors  in  the  report  were  inconse- 
ential  (R.  1469,  line  32;  R.  1470,  line  1;  R.  2030,  lines  8-10). 

4.  In  finding  that  Hilltop  failed  to  establish  by  the 
quisite  burden  of  proof  that,  as  a  result  of  Smith's  fraud  and 


breach  of  contract.  Hilltop  had  sustained  substantial  dama 
in  the  sale  of  the  Nutwood  property  (R.  1459  at  1470,  line 

5.  In  rejecting  the  testimony  of  Hilltop's  expert  ap 
on  the  ground  that  it  was  predicated  somewhat  on  hindsight 
on  information  not  available  at  the  time  of,  or  prior  to, 
sale  of  Nutwood,  and  in  holding  that  comparable  sales  were 
probative  of  the  value  of  Nutwood  (R.  1469  at  1470,  lines 

6.  In  holding  that  Hilltop's  evidence  was  speculativ 
conjectural  with  respect  tc  finding  a  buyer  for  Nutwood  at 
higher  price  if  it  had  received  a  favorable  market  analysi 
smith  (R.  1469  at  1470,  lines  24-30). 

7.  In  dismissing  the  contract  action  on  grounds  of  f 
to  sustain  burden  of  proof,  or  of  speculative  damages  (R. 

CONCISE  SUMMARY  OF  ARGUMENT  ON  CROSS  APPEAL 

i 

The  Trial  Court  erred  in  granting  partial  summary  jud 
and  dismissal  of  the  antitrust  counts  because  there  were  si 
stantial  disputed  facts  alleging  prima  facie  antitrust  vice 
"where  motive  and  intent  played  leading  roles  and  the  prcxi 
largely  in  the  hands  of  the  alleged  conspirators,  and  hosil 
witnesses  thickened  the  plot."*  Hilltop  was  entitled  to  ij 
trial  on  the  direct  and  circumstantial  evidence  and  all  ns 
inferences  alleged  in  its  Contentions  on  these  Counts. 

*Poller  V.  Columbia  Broadcasting  System,  368  U.S.  464,  47 
486,  7  L.ed.2d  458  (1962). 


The  Court  erred  as  a  matter  of  law  in  rejecting  the  testi- 
)ny  of  Hilltop's  expert  appraiser  on  the  ground  that  it  was  • 
redicated  somewhat  on  hindsight  and  in  therefore  concluding 
lat  Hilltop  had  not  sustained  its  burden  of  proof.   Therefore 
lis  Court,  under  F.R.Civ.P.  52(a)  should  remand  the  proof  of 
images  to  the  Trial  Court  for  reconsideration  of  the  present 
icord  and  rehearing  to  the  extent  this  Court  directs. 

Argument  on  each  Specification  of  Error  is  stated  below, 

ARGUMENT  ON  CROSS  APPEAL 

A.   Hilltop  Is  Entitled  to  Jury  Trial  Of  Its 
Antitrust  Counts.   [Spec,  of  Error  No.  1]. 

The  Trial  Court  accepted  as  true  Hilltop's  Contentions  and 

;s  Affidavits  (R, 555-589,  624-650)  incorporated  by  reference 

1.2421-2)  and  all  reasonable  inferences  to  be  drawn  therefrom 

L,829,  lines  6-10;  651  ff)  .    It  correctly  found  that; 

"...  plaintiff's  basic  complaint  is  the  submission 
to  it  by  Smith  of  a  false  market  analysis  report 
which  caused  Hilltop  and  the  Winslow  sisters  to  sell, 
the  Nutwood  property  at  a  price  substantially  below 
that  which  they  could  have  obtained  if  they  had  sold 
it  for  shopping  center  development.    Smith's  alleged 
objective  was  the  suppression  of  potential  competi- 
tion to  its  Severance  shopping  center.   Austin  is  al- 
leged to  have  conspired  with  Smith  in  the  general 
objective  of  restraining  shopping  center  competition 
,  .  .  (R.  829,  lines   10-19) 

it  it  concluded  that: 

"...  no  contention  is  made  that  Austin  conspired 
in  any  way  specifically  with  respect  to  Nutwood," 
(Emphasis  supplied)   (R.829,.  lines  19-20) 


Hilltop  submits  that  a  "specific"  conspiracy  against 
wood  is  not  required.  It  is  sufficient, if  a  jury  could  pi 
find  from  all  the  evidence  supporting  the  contentions  and  i 
able  inferences,  that  it  was  reasonably  foreseeable  that  Hi 
as  agent,  and  the  Winslow  sisters,  as  owners  of  the  Nutwooc 
erty,  would  be  damaged  in  their  property  by  selling  it  at  ] 
than  its  fair  value  because  of  Smith's  fraud  coupled  with  £ 
and  Austin's  objectives  to  suppress  potential  competition  i 
any  other  regional  shopping  center  sites  in  the  eastern  sut 
of  Greater  Cleveland,  including  Nutwood  (R. 683-4) . 

Many  cases  have  considered  the  "target  area"  issue. 
It  is  unnecessary  to  review  the  earlier  cases  because  of  tvr 
cent  controlling  decisions  by  this  Circuit; 

Twentieth  Century  Fox  Film  v.  Goldwyn,  328  F.2d  190, 

(9th  Cir.  1964),  concludes: 

"...  there  is  language  [in  prior  cases]  indicating 
that  one  was  not  in  the  'target  area'  unless  he  was 
'aimed  at*  by  the  conspirators, 

"But  in  using  the  words  'aimed  at'  this  court  did  nO( 
mean  to  imply  that  it  must  have  been  a  purpose  of  th' 
conspirators  to  injure  the  particular  individual 
claiming  damages.   Rather.  .  .  the  plaintiff  must 
show  that,  whether  or  not  then  known  to  the  conspira 
tors,  plaintiff's  affected  operation  was  actually  in 
the  area  which  it  could  reasonably  be  foreseen  would 
be  affected  by  the  conspiracy." 


I 


Harman  v.  Valley  National  Bank,  339  F.2d  564  (9th  Ci. 
rejected  a  narrow  construction  of  the  target  area  and  he]  * 
these  limitations  do  not  appear  in  §4  of  the  Clayton  Act, 


5  U.S.C.  §15,  and  held  that  courts: 

"...  should  not  add  requirements  to  burden  the 
private  litigant  beyond  what  is  specifically  set 
forth  by  the  Congress  ..."   (339  F.2d  at  567) 

Nutwood  was  admittedly  in  the  Severance  trade  area  (R.1189) 
■\d  therefore  in  the  "target  area".  Hilltop  should  be  entitled 
3  prove  to  a  jury  its  reasonably  foreseeable  damages. 

The  Court  also  erred  in  assuming  the  necessity  of  connect- 

\q   Smith  and  Austin  to  establish  a  conspiracy.   Smith  is  a 

irtnership  —  not  an  entity.   All  of  the  Smith  partners  and 

reiger  were  alleged  to  have  violated  the  antitrust  laws  on  sub- 

:antially  the  same  facts  as  in  the  fraud  count.   On  many  of  the 

ime  facts  alleged  in  Hilltop's  antitrust  contentions,  it  held: 

"...  the  competitive  positions  of  Nutwood  and 
Severance,  and  other  suspicious  circumstances  fully 
justified  the  prosecution  of  the  fraud  and  contract 
counts  .  .  .  and  also  .  .  .  the  antitrust  counts  up 
to  a  point  which  the  court  need  not  determine  ..." 
(R.  2030) . 

:  found  Smith  guilty  of  gross  fraud  for  "extreme  and  exceptional 

snduct"  which  was  "intentional  and  deliberate".   (R.  2035)   A 

jry  could  find  them  guilty  of  the  antitrust  violations,  proxi- 

itely  resulting  in  substantial  damages  to  the  winslow  sisters 

id  Hilltop  from  the  sale  of  their  property  even  though,  on  the 

raud  count,  the  Court  held  that  the  burden  of  proof  was  not  sus- 

iined.   In  Fox  West  Coast  Theaters  Corp.  v.  Paradise  T.  Build- 

iq  Corp.,  264  F.2d  602,  605  (9th  Cir.  1958),  this  Court  held: 

"It  makes  no  difference  that  the  jury  found  the  facts 
and  the  intentions  of  the  parties  proved  a  conspiracy 


here,  whereas  a  trial  judge,  sitting  without  a  jury, 
found  to  the  contrary  on  somewhat  similar  facts  .  . 

While  no  Austin  witness  testified  before  it  defied  d 

ery  (R.416  ff.),  or  before  the  Court's  pretrial  freeze  ord 

Austin  "conspired  [as]  to  Nutwood"  (R.829,  line  20),  this 

required  since  a  jury  could  find  that  Nutwood  was  in  the 

area"  defined  in  Goldwyn ,  supra.    It  is  enough  that  Aust 

spired  with  Smith 

"...  in  the  general  objective  of  restraining  shop 
ping  center  competition"   (R.829,  lines  18-19). 

Nor  is  it  required  to  show  "simultaneous  action  or  agreem 

Smith  and  Austin, 

Interstate  Circuit  v.  United  States,  306  U.S.  208, 
227;   83  L.ed.  610,  620. 

The  Trial  Court  also  erred  in  concluding  that  Peters 

Borden  Co.,  50  F.2d  644  (7th  Cir,  1931),  was  a  controllin 

cedent,  it  was  an  early  §7,  Clayton  Act  case,  15  U.S.C. 

I 
Court  construed  it  by  substituting  the  two  words  "persona 

"property"  as  follows: 

"...  The  statute  was  not  designed  to  give  to  stoc 
holders  (persons)  who  have  been  defrauded  in  the  sal' 
of  their  stock  (property)  treble  damages  for  their  ;i' 
juries,  nor  indeed  any  new  or  additional  remedy  fori 
such  injury.   If  they  have  been  thus  defrauded,  thil 
law  aside  from  the  anti- trust  statutes  affords  ampl 
remedy."   50  F.2d  at  645,  646.   (Emphases  added)  (R.  13 

It  erroneously  drew  an  analogy  to  Hilltop  and  held: 

"Hilltop  and  the  sisters  have  an  ample  remedy  indee» 
since  under  Ohio  law  they  may  recover  punitive  damaes 
[for  fraud]  which  could  conceivably  total  more  thar 


t  was  error  to  conclude  that  because  there  is  fraud  and  puni- 

ive  damages,  additional  counts  for  antitrust  violations  are 

arred.    Both  "unlawful"  and  "fraudulent"  acts  may  be  alleged 

id  proved  in  an  antitrust  action. 

Harman  v.  Valley  National  Bank,  339  F.2d  564  (9th 
Cir.  1964); 

V^alker  Process  Ecfuipment,  Inc.  v.  Food  Mach.  Chem. 
Corp.,  382  U.S.  172;   86  S.Ct.  347;  15  L.ed  2d  247, 
252  (1965). 

This  Court  has  recently  held  that  a  breach  of  fiduciary 

ity  does  not  preclude  an  antitrust  action: 

Ranqen,  Inc.  v.  Sterling  Nelson  &  Sons,  351  F.2d  851, 
857  (9th  Cir.  1965) . 

:  distinguished  "observations"  in  United  States  v.  Boston  &  M. 

.  Co.,  380  U.S.  157,  162,  85  S.Ct.  868,  13  L.ed. 2d  728,  that 

"...  Bribery  might  well  be  in  the  family  of  offenses 

covered  under  a  conflict  of  interest  statute.   But  it 

is  more  remote  from  an  antitrust  frame  of  reference  ..." 

id  held  under  the  Robinson-Patman  Act,  15  U.S.C.  §13(c): 

"We  do  not  regard  the  quoted  observation  as  a  defini- 
tive ruling  that  under  no  set  of  circumstances  could 
commercial  bribery  be  violative  of  any  antitrust  law. 
In  our  case  the  bribery  not  only  undermined  a  fiduciary 
relationship  which  Congress  sought  to  protect,  but  gave 
one  seller  a  grossly  unfair  advantage  over  a  competing 
seller.   Where  commercial  bribery  is  associated  with 
evils  which  a  particular  provision  of  the  antitrust 
laws  was  designed  to  prevent,  the  fact  that  it  was  bri- 
bery rather  than  a  more  defensible  arrangement  ought 
not  to  preclude  application  of  the  statute." 

In  Hilltop,  the  Trial  Court  described  Hilltop's  claim  as 

le  for  "fraudulent  breach  of  a  fiduciary  duty"  (R.829)  and  found 


"By  the  very  nature  of  the  relationship  between  the 
parties,  the  plaintiffs  had  a  right  to  rely  on  an  ab- 
sence of  such  a  conflict  of  interest  on  the  part  of 
one  from  whom  expert  advice  was  sought."  (R. 1472-3) 

Thus  Smith's  fraud  likewise  undermined  a  fiduciary  relati< 
and  caused  the  very  anticompetitive  results  which  Congress 
to  prevent  under  the  Sherman  Act.  It  induced  Hilltop  to  c 
promotion  of  Nutwood  as  a  regional  shopping  center  site  wl 
would  have  been  competitive  with  the  Smith-Austin  promotic 
Severance.  Sale  for  less  valuable  uses  damaged  the  proper 
interests  of  the  Winslow  sister  owners  and  of  Hilltop  Rea] 

All  the  other  elements  of  an  antitrust  case  were  ful] 
forth  in  Hilltop's  Contentions  and  Affidavit,  i.e.,  the  d( 
fraud  and  contract  allegations  adopted  by  reference  (R.55? 
653-679);  commerce  (R, 680-682) ;  relevant  market  (R.683-68' 
lations  of  state  and  federal  antitrust  laws  (R. 684-691);  < 
cessive  stages  of  the  Smith-Austin  conspiracy  (R.555  at  5? 
R.  651  at  680-690) . 

Hilltop  submits  that  the  Trial  Court's  original  Memod 

Decision  was  correct  in  upholding  the  antitrust  counts. 

"Assuming  the  truth  of  the  matters  alleged  in  the  co- 
plaint  .  .  .  I  am  of  the  opinion  that  plaintiff  stats 
a  cause  of  action  under  the  most  recent  decisions  oft 
Supreme  Court  of  the  United  States.*   ...  I  may  nc 
agree  with  such  decisions,  but  follow  them  I  must.  .. 

*"Recent  decisions"  cited  in  1963  (Papers  15  and  18  in  Dit: 
Court  Clerk's  file)  included:  Kl'or's,Inc.  v.  Broadway- He g 
SiorSLS^  359  U.S.  207,  79  S.Ct.  705,  3  L.ed.2d  741  (1959)  ;Ri 
Burners  v.  Peoples  Gas  Light  &  Coke  Co.,  364  U.S.  656,  S-'S 
365,  5  L.ed.2d  358  (1961);  Continental  Ore  Co.  v.  Union  (^ 
&  Carbon  Corp.,  370  U.S.  690,  82  S.Ct.  1404,  8  L.ed.2d  7" 
Re  McConnell.  370  U.S.  230,  82  S.Ct.  1288,  8  L.ed2d  434  .5! 
U.S.  V.  Southeastern  Underwriters  Assn.,  322  U.S. 533  at  '8' 


[d] efendants'  motion  to  dismiss  the  Sherman  Act  claims 
.  .  . [and]  the  Ohio  Antitrust  Act  [claim]  will  also  be 
denied  .  .  .  without  prejudice  to  their  being  again 
raised  by  defendants  after  the  entry  of  a  pretrial 
order."   (R.  21,  App.  A) 

illtop's  Contentions  supported  each  count  of  its  amended  com- 

Laint  with  detailed  pre-trial  record  references  (R. 656-691). 

Summary  procedures  are  not  precluded  in  antitrust  cases. 

Tillamook  Cheese  &  Dairy  Assn.  v.  Tillamook  Cheese 
Assn.,  358  F.2d  115,  117  (9th  Cir.  1966). 

it  as  this  Court  noted,  the  Supreme  Court  has  admonished: 

"We  believe  that  summary  procedures  should  be  used 
sparingly  in  complex  antitrust  litigation  where  motive 
and  intent  play  leading  roles,  the  proof  is  largely  in 
the  hands  of  the  alleged  conspirators,  and  hostile 
witnesses  thicken  the  plot  [citing  cases] .   It  is  only 
when  the  witnesses  are  present  and  subject  to  cross- 
examination  that  their  credibility  and  the  weight  to 
be  given  their  testimony  can  be  appraised.   Trial  by 
affidavit  is  no  substitute  for  trial  by  jury  which  so 
long  has  been  the  hallmark  of  'even  handed  justice.'" 

Poller  V.  Columbia  Broadcasting  System,  368  U.S.  464 
473,  82  S.Ct.  486,  7  L.ed.2d  458,  464  (1962). 

Lgnificantly,  in  Poller,  the  dissenting  minority  stated: 

"In  this  case  petitioner,  the  party  opposing  the  mo- 
tion, had  comjiete  access  by  means  of  pretrial  dis- 
covery to  all  the  evidence  he  could  marshal  at  a  trial 
on  the  merits.  6/"   368  U.S.  at  478,  7  L.ed.2d  at  467. 

:s  supporting  footnote  6/  for  this  minority  view  stated: 

"'There  is  no  suggestion  that  petitioner  was  not  af- 
forded opportunity  to  examine  any  witness  he  wanted, 
either  before  or  after  respondents  made  their  motion 
for  summary  judgment.'   ibid." 

1  contrast  here,  discovery  was  incon^lete  because  Austin  defied 

Lscovery.    It  terminated  one  Cleveland  deposition  and  refused 


to  produce  its  president  and  other  witnesses  (R,416,  421) , 

Court  found  Austin's  action  "was  inexcusable' ,  awarded  at1 

fees  (R.954),  and  stated  that  if  it  concluded  that  Hilltoj 

Contentions  supported  antitrust  counts,  it  would  require  i 

at  its  own  expense,  to  produce  each  of  those  Cleveland  wH 

at  Seattle  for  further  depositions  (R.  2312)  .   Meanwhile 

"freeze"  order  stayed  further  discovery  pending  rulings  oi 

and  Austin's  motions.   When  the  Court  granted  these  motior 

829-831)  ,  further  antitrust  discovery  was  rendered  moot  pi 

remand  if  this  Court  upholds  the  cross-appeal. 

The  Court  found  from  Hilltop's  Contentions  that  SmiU 

alleged  objective  was  "...  the  suppression  of  potential 

petition  to  its  Severance  shopping  center  ..."  and  that 

was  alleged  to  have  conspired  with  Smith 

".  .  .in  the  general  objective  of  restraining  shop-- 
ping  center  competition"   (R.829) , 

It  is  for  a  jury  to  determine,  regardless  of  self-servingl 

of  knowledge  or  participation,  whether  in  fact  Smith  and  i 

severally  or  jointly  conspired  to  violate  the  Sherman  Act* 

intent  to  preclude  competition  in  regional  shopping  centes 

in  eastern  Cleveland,  Flintkote  Co.  v.  Lysfjord,  246  F.2d  !& 

374-5  (9th  Cir.  1957),  and  whether  it  was  reasonably  foreei 

that  Smith  would  cause  Hilltop  to  "accept  [Smith's]  conc]s: 

(R.1212)  and  sell  their  property  for  other  uses. 

Hilltop  sxibmits  that  the  orders  dismissing  its  antiiu' 


ants  should  be  reversed  and  remanded  for  jury  trial  on  the 

rits;  and  a  reasonable  attorneys'  fee  should  be  awarded  on 

is  part  of  the  Cross  Appeal. 

B.   Smith  Damaged  Hilltop  By  Wilfully  Concealing 
Vital  Information  Contained  In  Its  Undelivered 
INTRODUCTION  to  the  Nutwood  Analysis^   [spec, 
of  Errors  Nos.  2,  7  J 

In  exchange  for  Hilltop's  $2,920,  Smith  delivered  an 

alysis  dated  January  8,  1960,  entitled  "Shopping  Center  Oppor- 

lities  at  Nutwood  Farms"  (Ex.  29) .   That  was  all.  A  three- 

je  cover  letter  of  January  7,  1960,  was  included  as  a  part  of 

3  analysis,   it  contained  the  following  statements: 

"...  Competition,  particularly  in  the  department- 
store-type-merchandise  categories  is  very  substantial* 
(Emphasis  in  text) . 

•    •    • 

"The  preceding  factor  is  particularly  responsible  for 
the  conclusions  of  our  analysis  with  respect  to 
Nutwood  Farms  ... 

*  *  * 

"In  summary,  our  study  indicates  an  absence  of  a 
sufficient  volume  potential  to  justify  the  interest 
of  major  tenants,  and  the  absence  of  a  sufficient 
investment  opportunity  to  justify  the  development 
from  the  standpoint  of  the  property  owners." 
(EX.  29,  cover  letter,  pp.  1-2) . 

During  the  course  of  the  pre-trial  discovery,  well  after 

2  commencement  r>t   this  action,  Hilltop  was  tendered  certain 
•rk  papers  used  in  the  preparation  of  the  analysis,  now  desig- 

ited  as  Exhibit  175.   They  include  an  "INTRODUCTION"*  (the  bot- 
m   three  pages  on  the  right  hand  side  of  the  Exhibit)  marked 
tOT  USED  IN  REPORT"  and  "None  of  this  used  in  rpt  to  client", 
lat  "Introduction"  includes  the  following  language: . 


"...  we  have  undertaken  the  analysis  of  both  .  .  . 
conventional  department  store  business  .  .  .  and  also 
the  market  for  a  store  of  unusual  merchandising  char- 
acteristics such  as  would  be  typified  by  Sears  Roebuc 
or  Montgomery  Ward  .  .  . 

"...  We  find  that  virtually  every  significant  de- 
partment store  operating  in  Cleveland  has  already 
undertaken  a  branch  program  in  one  form  or  another 
and  that  with  the  exception  of  Sterling-Lindner-Davis 
(Allied  Stores)  and  Taylor's,  there  are  no  Cleveland 
stores  not  already  represented  in  locations  which  wou 
appear  to  compete  with  their  own  store  on  the  Nutwood 
Farms  site. 

"One  major  store  possibly  interested  in  Cleveland  but 
not  now  represented  is  Montgomery  Ward.  While  Ward's 
are  not  now  operating  in  any  major  way  in  the  Clevela: 
area,  some  market  we  believe  will  exist  for  a  Montgomi 
Ward  store  on  the  proposed  site,  and  to  that  end  we 
have  attempted  to  define  the  extent  of  this  opportuni 
SE>ecif  ically  because  Montgomery  Ward  appears  to  repre 
sent  a  logical  choice  for  a  key  tenant."  (Ex.  175, 
"Introduction",  p.  ii) 

A  comparison  of  Exhibit  29  with  the  undisclosed  "Intr 

tion"  is  revealing.   Exhibit  29  does  not  point  out,  direct 

indirectly,  the  market  for  a  store  such  as  Sears,  Roebuck  i 

Montgomery  Ward;  nor  "that  virtually  every  significant  depi 

store  operating  in  Cleveland  has  already  undertaken  a  branl 

program";  nor  that  Sterling-Lindner-Davis  or  Taylor's  are 


only  exceptions;  nor  that  Montgomery  Ward  was  a  "logical  <1< 
for  a  key  tenant".   (Ex.  175).  *" 

One  entire  section  of  the  analysis,  entitled  the  "Sh « 
the-Market  Approach",  does,  however,  use  extremely  low  peJe 
figures  (5%,  10%  and  15%)  (Ex.  29,  pp.  6-7)  ,  without  expl»8 
and  without  any  reference  to  the  material  contained  in  th 


, — —   ^ ..    .      j.w<-  jfi v^fwo jLua.>-»u  (.iicii.   Virtually 

'ery  significant  department  store  operating  in  Cleveland  has 
.ready  undertaken  a  branch  program"  was,  in  fact,  the  sole 
ason  that  such  low  percentage  figures  were  used  in  the  "Share- 
-the-Market  Approach",  according  to  Smith's  witnesses,  Treiger, 
xshall  and  Kelly  (Tr.  1567,  1676,  2199).  But  this  was  not 
sclosed  in  the  analysis  or,  indeed,  at  all  until  after  com- 
ncement  of  pretrial  discovery  (Tr.  2513-4) , 

Darmstadter,  the  field  man  who  gathered  the  statistical  in- 
rmation  on  which  Exhibit  29  was  based  (Tr.  1713-13A,  1719-20), 
stifled  that  the  unused  "Introduction"  summarized  the  findings 

Exhibit  29  in  detail  "with  regard  to  .  .  .  department  stores", 
d  that  paragraphs  from  the  "Introduction"  noted  above  would 
ve  been  valuable  to  Hilltop  (Tr.  837-8)  .   His  testimony  is 
disputed  and  obvious. 

The  failure  to  provide  either  the  "Introduction"  or  the 
terial  which  the  "Introduction"  asserts  to  have  been  gathered 
nstituted  a  deliberate  withholding  of  material  information  re- 
ting  directly  to  the  contract  between  Hilltop  and  Smith.   The 
alysis  (Ex.  29)  was  therefore  a  breach  of  contract  eind  a  fraud 

Hilltop,  independent  of  Smith's  concealment  of  its  impending 
rchase  of  Severance,  and  equally  independent  of  the  accuracy 

the  statistical  material  which  actually  did  find  its  way  into 
hibit  29.  The  fact  that  these  affirmative  suggestions  in  the 
ntroduction"  were  not  retained  in  the  analysis  (compare  "the 


competitive  situation  is  rather  severe",  Ex.  175,  p.  ii,  \ 

with  "an  absence  of  a  sufficient  volume  potential  to  just: 

interest  of  major  tenants",  Ex.  29,  cover  letter,  p.  2,  ^! 

peaches  the  objectivity  or  accuracy  of  the  balance  of  Exh; 

Why  was  the  "Introduction"  withheld?  The  decision  w< 

Treiger's  (Tr.  157  6)  .   The  report  writer,  Marshall,  "was  « 

more  fearful  of  competition  than  Treiger  was"  (Tr.  1570) . 

"Introduction"  which  Marshall  drafted  termed  the  competit: 

"severe"  but  suggested  that  there  were  possibilities  for  < 

ment  store  tenants  at  Nutwood.  Yet  Treiger's  cover  letter 

Exhibit  29,  submitted  in  lieu  of  the  "Introduction",  stat< 

the  paragraphs  noted  above,  that  competition  was  so  subst! 

as  to  indicate 

"...  an  absence  of  a  sufficient  volume  potential 
justify  the  interest  of  major  tenants,  and  the  absens 
of  a  sufficient  investment  opportunity  to  justify  thji 
development  *  *  *."   (Ex.  29,  cover  letter,  p.  2) 

Thus,  the  man  less  fearful  of  competition  overruled  the  M 

fearful  of  competition.   On  what  basis?   Competition!   Tl? 

claimed  "severe"  competition  for  Nutwood  assumed  that  SevI 

would  become  a  rival  center  (cf.  R.1226).   But  now  Smith ^^> 

claimed  to  have  had  only  "in  effect  ...  an  option"  on  I 

Severance  from  February  through  July  1960  (Smith  Op.  Br.^l 

No  one  can  reconstruct  with  certainty  as  of  January*';; 

the  precise  effect  on  Nutwood  of  Smith's  suppression  of  i**! 

"Introduction"  (Ex.  175).  But  a  tortfeasor  may  not  use  il' 


certainty  as  to  exact  damages  proximately  caused  by  willful 
aud  and  breach  of  contract  to  defeat  a  victim's  right  to 
asonably  established  damages,  Locke  v.  United  States.  283 
2d  521  (Ct.  Cl.  1960) ,  and  cases  cited. 

C.   The  Conclusions  of  the  Nutwood  Analysis 
(Ex.  29)  Were  Clearly  Erroneous  and 
Fraudulent.   [Spec,  of  Errors  Nos.  3,  7] 

A  thoughtful  comparison  of  the  Nutwood  Analysis  (Ex.  2  9) 
th  the  work  papers  upon  which  it  is  based  and  contemporary 
alyses  by  Smith  of  competing  locations,  including  Severance, 
1  result  in  only  one  conclusion:   The  conclusions  of  the 
alysis  were  totally  wrong. 

There  is  no  dispute  as  to  Smith's  methodology  in  analyzing 
i   potential  of  a  particular  location  for  a  regional  shopping 
Iter  (Tr.  2130-31) .   First,  the  analyst  determines  the  "trade 
ia"  from  which  the  center  is  expected  to  draw  about  85%  of  its 
jiness  (Tr.  952;  Ex.  225,  p.  1).   This  determination  was  one 
judgment  (Tr.  2341,  R.1247)  but  Hilltop  did  not  know  this 
:,  231,  345) .   Second,  the  population  of  the  "trade  area"  is 
:ermined  from  official  or  semi-official  sources  for  certain 
Jt  years  (in  the  case  of  the  Nutwood  Analysis  1950  and  1959) 
3  projected  forward  to  the  years  covered  by  the  analysis  on  a 
nple  straight  line  basis  (Tr.  1553-4,  2140-5;  Ex.  175).  Those 
ejections  will  be  found  in  Exhibit  29,  p.  2. 

Next,  per  capita  income  is  determined  from  official  sources 


(Tr.  1555,  2147-53) .  This  information  is  also  found  in  ; 
of  the  Analysis,  but  it  is  not  projected  forward  to  any  : 
years. 

Following  this,  per  capita  spending  figures  for  the 
ticular  types  of  stores  under  analysis  are  determined  fo 
same  year  (Tr.  2160-67) .  Those  spending  figures,  times 
population,  are  used  as  "sales  potential"  for  various  ty 
stores  (Tr.  1557) .  The  latter  information,  for  the  Nutw 
trade  area,  is  found  in  tabular  form  on  page  3  of  the  An 
but  the  per  capita  spending  figures  are  not  separately  s 
The  "sales  potential"  figures  are  thereafter  reduced  by 
centage  figure  which,  it  is  assumed,  will  be  spent  in  th 
tral  business  district,  and  the  result  is  known  as  "subu 
share"  (Ex.  29,  pp.  3-4) . 

The  next  step,  and  a  vital  one  in  this  Cross  Appeal 
subtract  from  "suburban  share"  a  figure  known  as  "effect 
competition" ,  the  result  of  which  subtraction  is  a  f igux 
as  "unsatisfied  sales  potential"  for  each  category  of  st 
studied  (Tr.  2131,  2170;  Ex.  29,  pp.  4-5) .  This  ultimal 
is  found  on  page  5  of  the  Nutwood  Analysis.  Most  of  tht 
on  that  table  indicate  no  "unsatisfied  sales  potential"' 
stores  at  Nutwood;  in  fact,  the  exercise  in  subtraction: 
they  were  derived  actually  resulted  in  a  negative  figur: 

It  is  because  of  the  almost  total  absence  of  unsatSI 


sales  potential,  esoeciallv  for  department  stores,  that 


y 


icxusions  or  cne  Anaxysis  were  completely  negative  (Ex.  29 
5;  cover  letter  pp.  1-2) . 

The  Nutwood  Analysis  does  include  major  errors  resulting 
3m  carelessness  which  also  contributed  to  its  negative  conclu- 
5ns.   For  example,  Census  Tract  LC-4,  located  partly  in  the 
Lmary  trade  area  of  Nutwood  and  partly  in  its  secondary  B  trade 
sa,  had  an  estimated  1970  population  of  14,000,  but  only  298 
those  people  were  actually  used  in  connection  with  the 
ilysis  (Tr.  2220) .   The  correct  figure,  multiplied  by  per 
>ita  department  store  spending  and  reduced  by  the  suburban 
ire  percentage,  would  have  added  $1,400,000  to  the  department 
>re  suburban  share  figures  for  1970,  and  a  proportionate 
mnt  for  1962  and  1965  (Tr.  2219-2222). 

By  the  same  token,  an  admitted  error  in  the  Analysis  in 
iting  the  Sears  Store  at  Shoregate  to  be  70,000  square  feet  in 
:e  rather  than  40,000  square  feet,  resulted  in  over  estimating 
I  "total  sales  capacity"  by  §2,100,000  and  its  "effective 
tpetition"  within  the  Nutwood  trade  area  by  $1,785,000  (Tr.l207- 
2284-85) . 

Each  of  these  errors  rendered  the  conclusions  of  the  Nutwood 
)ort  substantially  more  negative  them  they  should  have  been 
m   admitting  the  accuracy  of  the  Analysis  in  every  other  res- 
:t.  But  in  spite  of  these  grave  errors,  the  falsity  of  the 
jclusions  of  the  Nutwood  Analysis  is  based  almost  exclusively 
Smith's  misuse  of  its  own  concept  of  "total  sales  capacity" 


and  "effective  competition"  in  the  report.  It  was  for  th, 
reason  that  respondents'  expert,  Dr.  Reinstra,  accepted,  : 
the  purposes  of  Part  I  of  Exhibit  330  only,  the  accuracy  i 
practically  everything  else  in  the  analysis  for  the  purpo 
of  his  expert  critique  of  its  conclusions  (Tr.  1145;  Ex. 

"Total  sales  capacity",  as  defined  and  used  by  Smith 
Exhibits  29  and  225,  is  a  precise  estimate  of  the  amount 
business  which  will  be  done  by  existing  or  planned  compet, 
stores  after  the  construction  of  the  facility  under  stud^ 
and  "effective  competition"  is  the  portion  of  that  busim; 
which  Smith  determines  will  be  done  within  the  trade  arei^i 
the  proposed  facility  (Nutwood)  by  the  competitive  storet( 
the  dates  covered  in  the  analysis  of  the  proposed  facili  . 
Once  this  position  is  accepted,  the  conclusion  that  the 
analysis  was  false  is  inevitable. 

The  accuracy  of  this  proposition  would  seem  to  be  »f 
self-evident,  but  beginning  with  pretrial  discovery  in  tie 
igation.  Smith  witnesses  attempted  repeatedly  to  render  he 
inition  more  fuzzy  and  less  specific,  and  to  change  it  ion 
estimate  precise  in  time,  nature  and  amount  to  a  highly -en 
ized,  vague  concept,  wholly  inapplicable  to  any  specif i»jd|j 
(Tr.  1013-4,  1323-4,  2715,  2175-6,  2364-7).  The  reason  !o( 
attempt  is  obvious.  If  "effective  competition"  is  a  prtyi' 
estimate,  applicable  to  specific  dates,  of  the  amount  o ^ 


jgional  shopping  center  at  Nutwood,  it  is  a  representation  of 
ict.   If  that  representation  is  false,  the  error  constitutes 
Lther  a  separate  and  additional  fraud  or  a  separate  and  ad- 
Ltional  breach  of  contract.   If  the  representation  is  knowingly 
ilee,  or  is  made  with  reckless  indifference  to  its  truth  or 
ilsity,  it  is  fraudulent;  if  it  is  simply  the  result  of  negli- 
jnce  or  carelessness,  it  constitutes  a  breach  of  contract.   In 
.ther  event,  it  is  such  a  vital  element  that  its  falsity  would 
ivalidate  the  entire  report,  and  especially  the  negative  con- 
.usion  as  to  the  potential  of  Nutwood  as  a  regional  shopping 
inter.   This  Court  may  come  to  that  conclusion  from  the  Analysis 
id  its  workpapers  and  depositions  alone;  it  does  not  involve  a 
lallenge  to  the  credibility  of  any  witness  who  testified  in  per- 
)n  at  trial. 

If,  on  the  other  hand,  "effective  competition"  is  a  vague, 
ineralized  concept,  unrelated  to  any  specific  date  or  time  and 
[ually  unrelated  to  the  amount  of  business  which  a  given  com- 
ititive  facility  may  generate,  it  is  much  more  difficult,  of 
>urse,  to  attack  it  as  a  material  misrepresentation,  though  it 
I  equally  difficult  to  determine  what  it  is  good  for  in  a  shop- 
.ng  center  analysis. 

In  order  to  determine  whether  or  not  Exhibit  29  contains 
iterial  misrepresentations  of  fact,  this  Court  must  decide 
lat  "effective  competition"  means  in  that  Analysis. 


Exhibit  29,  as  delivered  to  Hilltop  in  January  1960,  < 

tains  definitions  of  both  "total  sales  capacity"  and  "effe< 

competition".  These  definitions  were  physically  included  : 

Exhibit  29  as  delivered  to  Hilltop  but  are  also  separately 

eluded  in  the  record  as  Exhibit  225.  The  definitions  read 

follows: 

"Total  Sales  Capacity  -  Capacity  as  used  throughout 
this  report  refers  to  the  estimated  amount  of  sales 
volume  that  existing  retail  facilities  are  capable  of? 
obtaining  and  holding  under  normal  competitive  con- 
ditions when  adequate  facilities  with  competent  manag- 
ment  are  available  to  customers.   In  no  way  does  the 
use  of  the  term  connote  maximum  physical  capacity  of 
given  plant  to  obtain  a  given  volume.   It  is,  rather, 
an  estimate  of  the  amount  of  business  that  would  be 
expected  to  be  retained  by  existing  stores  in  the 
face  of  competition  from  nev;  facilities  when  customei 
are  free  to  choose  from  a  wide  variety  of  stores. 

"Effectiveness  -  Effectiveness  refers  to  that  portiot 
of  the  total  sales  capacity  of  a  competitive  unit  or: 
group  of  stores  which  the  unit  or  group  obtains  from; 
v;ithin  the  subject  trade  area.  This  term  refers  to  '.e 
estimated  effect  which  existing  competitive  facilities 
v;ill  have  in  the  subject  trade  area  after  the  propose] 
shopping  center  is  constructed."   (Emphasis  in  text); 

The  terms  "effectiveness"  and  "effective  competition"  areiy 

onymous  (Tr.  S02-3) . 

At  page  IS  of  Exhibit  143,  a  1961  market  analysis  o£ 

Severance,  prepared  by  Smith,  the  term  "effective  competiio 

is  defined  in  almost  identical  fashion: 

"This  figure  represents  the  volume  which  these  compel 
itive  facilities  would  probably  continue  to  obtain  :'<%^^ 
v;ithin  the  Severance  Center  trade  area,  even  after  ■«] 


development  of  Severance  Center  and,  hence,  represe^ 
volume  which  would  not  be  available  to  the  faciliti^ 


^ 


Appellants'  witness,  Mr.  Marshall,  actually  determined  the 
total  sales  capacity"  and  "effective  competition"  figures  in 
jchibit  176,  which  were  used  in  Exhibit  29  (Tr.  1667-9)  .   He 
sstified  that  "effective  competition"  is  an  estimate  of  the 
nount  of  sales  which  will  be  drawn  from  the  trade  area  of  the 
acility  under  study  by  a  competing  facility  after  construction 
£  that  facility  on  the  dates  to  which  the  study  is  directed 
rr.  890-1,  1692-3,  1695-97) .   This  is  entirely  consistent  with 
le  definitions  found  in  Exhibit  29. 

For  an  illustration  of  Smith's  witnesses'  inconsistency  in 

»f ining  the  crucial  concept  of  "effective  competition" ,  compare 

le  written  definition  contained  in  the  appendix  to  Exhibit  29, 

id  the  testimony  of  Messrs.  Marshall  and  Steichen  at  Tr.  890-1, 

18-940,  1003-4,  1692-93,  1695-97  with  the  testimony  of  Messrs. 

I 

reiger,    Steichen,    Smith  and  Kelly  at  Tr.    1013-14,    1323-24,    2715, 

L75-76,  2364-67. 

( 

Further  confirmation,  if  any  is  needed,  of  the  fact  that 

'otal  sales  capacity",  as  that  phrase  is  used  by  Smith,  is 

liith's  best  estimate  of  the  business  which  a  given  facility  will 

itually  do  on  a  fixed  date  in  the  future  will  be  found  by  com- 

)ring  the  "total  sales  capacity"  used  for  Severance  Center  in 
l| 

:nnection  with  the  Nutwood  analysis  with  Smith's  projections  of 
I 
lie  business  Severance  would  do  in  its  studies  of  Severance,  and 

:"en  with  the  actual  performance  of  the  department  stores  in 

I 


in  Exhibit  176,  some  of  the  work  papers  for  the  Nutwoc 
analysis,  the  "total  sales  capacity"  for  department  stores 
Severance  Center  was  determined  to  be  $22,800,000  (Ex.  176, 
item  30) .  In  Exhibit  11,  an  analysis  of  Severance  Center  v 
in  connection  with  the  promotion  of  Severance  by  Smith,  we 
that  Severance's  share  of  "unsatisfied  department  store  pel 
tial"  in  1975  will  be  §24,431,000  (Ex.  11,  p.  21).  Pinallj 
Larry  Smith  himself,  with  justifiable  pride,  stated  that  t) 
figure  was  within  one  per  cent  of  actual  department  store  i 
at  Severance  Center  for  the  year  ending  January  31,  1965  ('1 
2374-75) . 

"Total  sales  capacity"  is  clearly  a  prediction  of  acts 
business  at  a  future  da;te,  and  "effective  competition"  thep 
tion  of  that  business  anticipated  from  a  given  area.  It  9| 
without  saying  that  Smith  may  not  vary  its  definitions  of  -h 
key  phrases  "total  sales  capacity"  and  "effective  competiiof 
after  the  fact  in  order  to  defend  this,  lawsuit.  In  the  C(« 
any  inconsistency.  Smith's  written  definitions  and  the  adiil 
use  of  the  concepts  by  Mr.  Marshall,  the  report  writer,  miit 
govern. 

The  use  of  these  concepts  in  the  Nutwood  Analysis  ia 
relatively  simple.  In  Exhibit  29,  the  Nutwood  Analysis,  M 
"effective  competition"  of  department  stores  competitive  if '^ 
the  Nutwood  trade  area  was  stated  to  be  in  the  very  pree^•''' 

/^^r    <*/n     occ    r\r\r\     /wv       oq       vs      a\  mv^«    ^4m««>A    Aa    »ys«1  ^  *»«V4l('    'ICi 


secifically  to  each  of  the  years  covorccl  by  the  report  -  1362, 
)65  and  1370  (Ex.  29,  p.  5;  Tr .  1695-37).   Clearly  this  means 
lat  the  residents  of  the  Nutwood  trade  area  are  expected  to  do 
:1, 255, 000  worth  of  business  in  suburban  department  stores 
•mpetitive  within  that  trade  area  in  1962,  exactly  the  sarae 
lount  in  1965,  and  the  sarae  amount  again  in  1970. 

The  population  of  the  trade  area  would,  of  course,  increase 
xkedly  during  that  period  of  time  (Ex.  29,  p.  2) . 

Exhibit  29  also  asserts  as  a  fact  that  the  total  "suburban 
lare"  of  department  store  spending  within  the  Nutwood  trade  area 
.  1962  will  be  in  the  very  precise  amount  of  $28,010,000 
,x.  29,  p.  4)  . 

"Effective  competition",  as  it  is  defined  in  Exhibit  29' s 
•pendix  (Ex.  225)  ,  as  v;ell  as  by  Mr.  Marshall,  could  not  under 
.y  circumstances  exceed  "suburban  share",  in  theory  or  in  prac- 
ce,  since  "suburban  share"  is  the  total  of  all  retail  expend- 
jures  in  a  given  category  of  stores  spent  in  suburban  stores, 
"effective  competition"  is  the  amount  of  business  retained 
i  stores  in  those  categories  in  the  trade  area  of  the  suburban 
ffiility  under  study  after  its  construction  (Tr.  2130-31;  Ex.  29, 
!|4;  appendix  p.  2).   Thus,  either  Smith's  "effective  corapeti- 
:pn"  figure  of  $41,255,000  or  its  "suburban  share"  figure  of 
ij],  010, 000,  or  both,  is  in  error.   Mr.  Treiger,  the  account 
ipcutive  on  the  job,  could  not  have  failed  to  notice  an  error 
•ijsuch  magnitude.   Moreover,  the  $41,255,000  figure  makes  no 


f 
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though  its  existence  was  assumed  in  connection  with  the  pre 
ration  of  the  report. 

It  is  particularly  significant  that  in  both  the  Primar 
Secondary  A  portions  of  the  Nutwood  trade  area,  both  of  whi 
are  either  entirely  or  almost  entirely  located  within  the 
Severance  trade  area  (Ex.  344-E) ,  the  "effective  competitic 
facilities  in  existence  in  1960  is  almost  identical  to  the 
"suburban  shares"  for  those  areas,  without  considering  Sevei 
In  the  case  of  the  Primary  trade  area,  the  1962  department 1 
"suburban  share"  is  shown  as  $5,772,000,  while  Ex.  176  show 
"effective  competition"  of  $5,637,000,  Severance  excluded. ] 
the  Secondary  A  area,  the  "suburban  share"  for  1962  is  $7_jj'j 
and  the  "effective  competition",  excluding  Severance,  is 
$7,079,000  (Ex.  29,  p.  4;  Ex.  176;  Tr.  1158-1160). 

By  definition,  when  Severance  itself  was  added  to  tb 
formula,  the  "effective  competition"  of  the  other  departmi 
stores  should  have  been  lessened,  because  the  other  store 
could  not  "retain"  as  much  business,  and  all  of  the  suburi 
stores  together  could  not  "retain"  more  than  the  total  "sv^| 
ban  share"  (Tr.  1158-60,  2238-45). 

By  like  measure,  the  assumption  of  a  major  departmen'llK 
in  a  regional  shopping  center  at  Nutwood  should  further  h's 
lessened  the  estimates  of  "effective  competition"  for  the»»  ^| 
stores,  including  those  at  Severance.  Hitj 
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It  would  thus  appear  that  Mr.  Marshall  erred  seriously  in 
is  determination  of  the  "total  sales  capacity"  or  the  "effect- 
ive competition"  figures,  or  both,  reported  in  Exhibit  176  and 
pplied  to  the  trade  area  of  Nutwood  in  Exhibit  29. 

These  errors  may  have  been  due  to  his  lack  of  experience 
1  the  Cleveland  metropolitan  area,  but  that  lack  of  experience 
rovides  no  legal  excuse  for  Smith,  which  assigned  him  to  the 
3b.  Mr.  Tierney  was  not  assigned  the  job,  though  he  had  just 
jmpleted  the  Severance  re-analysis  (see  Ex.  209  A) .   Mr.  Treiger 
■IS  account  executive  on  both  the '  Severance  job  and  the  Nutwood 
>b.  He  knew  Cleveland  well.   He  supervised  and  corrected 
:.  Marshall's  work  and  could  not  have  failed  to  notice  the  sub- 
:antial  errors  in  that  work.   Since  those  factual  errors  were 
irried  into  Exhibit  29,  they  constitute  a  misrepresentation  of 
ict  by  Smith.   Significantly,  after  plaintiffs  rested  their 

kse.  Smith  did  not  call  Mr.  Treiger  to  explain  or  justify  his 

1  ' 

! 

i>proval  and  revision  of  these  figures. 

The  errors  in  Exhibits  176  and  29  become  even  more  apparent 
one  studies  individual  facilities. 

First,  as  to  Severance,  Exhibit  176,  item  38,  indicates  it 
:i  be  50%  effective  within  the  Nutwood  trade  area,  or  $11,400,000. 
j   Mr.  Marshall  testified  specifically  that  these  "effective 
:»mpetition"  figures  for  Severance  within  the  Nutwood  trade  area 
dated  to  the  year  1962  (Tr.  1695-97).  He  also  testified  that 


the  percentage  of  "effective  competition"  from  Severance  wi 
the  Nutwood  trade  area  would  be  lower  than  the  percentage  < 
population  of  the  trade  area  of  Severance  contained  in  that 
"overlap"  area  because  the  per  capita  income  of  the  "overlc 
area  was  lower  than  that  of  the  balance  of  the  Severance  ti 
area  (Tr.  1697-98) . 

In  fact,  the  1962  population  of  that  overlap  area,  has 
on  the  population  figures  used  by  Mr.  Marshall,  was  34.8%  c 
total  population  of  the  Severance  trade  area,  and  not  50%  ' 
(Ex.  372)  .  Thus  Mr.  Marshall  himself  could  not  possibly  hi* 
come  up  with  an  effective  competition  percentage  for  1962  , 
cess  of  30%,  and  probably  should  have  used  a  lower  figure  'v 
cause  of  the  substantial  differences  in  per  capita  income 
(Tr'.  1691-93,  1697-98)  . 

Even  30%  is  too  high  if  one  considers  factors  such  as 

(1)  the  relative  distance  from  Severance  to  the  "overlap"  re 

(2)  the  effect  of  the  competitive  facilities  (including  N\;wc 
itself)  within  the  "overlap"  area,  and  (3)  the  fact  that  .e 
northern  and  eastern  boundaries  of  the  Severance  trade  an 
shown  in  Exhibit  344E  would  necessarily  be  compressed  by  !», 
of  another  regional  shopping  center  at  Nutwood  (Tr.  1669)i  ^ 

None  of  these  factors  was  considered  by  Mr.  Marshall  i 
(Tr.  1668-69,  1690-1701,  1707-1711).  ,  [1,^^ 

In  spite  of  these  factors,  and  in  spite  even  of  the ^ 

J 


n  assigning  a  50%  "effective  competition"  figure  to  Severance, 
r  $11,400,000,  and  that  figure  was  accepted  by  Mr.  Treiger 
EX.  176,  item  38) . 

With  far  less  excuse,  Mr.  Kelly,  a  Smith  partner  and  one 
£  its  expert  witnesses,  fell  into  the  same  error  that  evi- 
sntly  actuated  Mr.  Marshall  in  his  determination  of  the  "ef- 
Bctive  competition"  of  Sever euice  in  the  Nutwood  trade  area. 

In  his  pretrial  direct  testimony,  defendant  Kelly  testified 
lat  the  50%  "effective  competition"  figure  used  in  Exhibit  176 
as  more  reasonable  than  that  arrived  at  by  plaintiffs'  economic 
icperts,  Messrs.  ward  and  Reinstra, 

"  *  *  *  in  view  of  the  population  percentages 
[for  the  overlap]  which  admittedly  in  the  earlier 
years  will  be  less  than  50%  and  which  by  1970  and 
1980  should  increase  to  more  than  50%  [of  the 
Severance  trade  area  population]."   (Tr.  2188).. 

In  fact,  that  population  would  not  reach  the  50%  figure 

i 

laimed  by  Mr.  Kelly  on  the  straight  line  basis  used  by  Smith 
ktil  some  time  after  1990  [1962  equals  34.8%;  1970  equals 
8.7%;  1990+  equals  50%  (Ex.  372,  p.  1;  see  also  Tr.  2245- 
!".54]  .  The  "effective  competition"  figures  used  in  the  prep- 

i|ation  of  the  Nutwood  Analysis  are  not  only  unreasonable  but 

i 
Ljipossible. 

The  nature  and  extent  of  this  error  can  perhaps  best  be 
Illustrated  by  the  following  tables 


EFFECTIVE  COMPETITION  WITHIN  THE 
NUT^'JOOD  TRADE  AREA  (Tertiary  excluded)* 


(All  $  figures  are  per  capita) 


1.  Suburban  share 

2.  Severance  effective 

competition 

3.  Severance  effective 

competition  as  a 
percentage  of 
suburban  share 

4.  All  effective 

competition  except 
Severance 

5.  Total  effective 

competition 

6.  Total  effective 

competition  as  a 
percentage  of 
suburban  share 

7 .  Nutwood  share 


Primary    Secondary  A   Seconda 

.     $  93 


-  $104 

-  $  55  -65 


-  53-63% 


$102 


-  151-161% 


-   -0- 


$108 
$  88 


81% 


$108 


-  $157-167    $196 


181% 


-0- 


$  58 


59? 


$120; 


$178 


The  source  of  the  "suburban  share"  figures  is  the  departr.n^ 
store  "suburban  shares"  on  page  3  of  Exhibit  29,  divided  i  i| 
population  figures  on  page  2.   Each  zone  is  figured  separjel 
This  material  may  also  be  found  in  or  derived  from  Ex.  17r 
The  source  of  the  Severance  "effective  competition"  figure  '■ 
the  dollars  of  "effective  competition"  shown  in  Exhibit  1'  ' 
vided  by  the  populations  shown  in  Exhibit  372;  the  reason:Ol 
range  in  the  primary  zone  is  that  Exhibit  372  shows  the  p^u* 
tion  of  that  zone  both  with  and  without  the  error  in  Cens 
Tract  LC4  found  in  Exhibit  175  and  used  in  Exhibit  29.   T'j 
source  of  all  other  "effective  competition"  figures  is  th.^ 
dollars  of  "effective  competition"  found  in  Exhibit  17  6  d'i. 
by  the  populations  shown  on  page  2  of  Exhibit  29.   Item  5. 
the  total  of  Items  2  and  4.   Item  6  is  the  Nutwood  share  %i 
on  Exhibit  29,  page  5. 

I 


The  preceding  table  shows  graphically  that  the  entire  "sub- 
irban  share"  in  Nutwood's  Primary  and  Secondary  A  trade  zones 
ras  taken  up  by  the  "effective  competition"  of  facilities  other 
han  Severance,  but  that  nevertheless  Severance  v/as  expected  to 
eceive  department  store  business  from  those  zones  of  between 
3%   and  81%  of  the  entire  "suburban  share"  in  that  portion  of 
ach  of  the  zones  which  was  also  in  the  Severance  trade  area. 

On  its  face  it  is  impossible  for  Severance  and  its  compe- 
ition  to  do  a  department  store  business  in  these  areas  of  over 
00%,  i.e.  between  151%  and  182%  of  the  entire  "sxiburban  share" 
f  the  department  store  business  Available  there,  when  "sub- 
rban  share"  is,  by  definition,  all  of  the  available  business. 

The  "effective  competition"  attributed  to  Cedar  Center 
ithin  the  trade  area  of  Nutwood  in  Exhibit  176,  as  carried  over 
o  Exhibit  29,  constitutes  an  equally  serious  misrepresentation 
f  fact. 

First,  there  are  no  statistics,  including  Smith's  own  li- 
jense  plate  study  of  Cedar  Center  taken  before  the  construction 
^f  Severance,  supporting  the  38%  figure  asserted  as  fact  in  Ex- 
(ibit  176.  Mr.  Marshall's  methodology,  if  properly  utilized. 


vould  have  resulted  in  a  figure  lower  than  the  15.9%  shown  in 
khibit  369  as  the  proportion  of  the  1962  population  of  the  Cedar 

fenter  trade  area  (as  shown  in  Ex.  105)  overlapping  the  Nutwood 

l| 

tade  area  (Tr.  1692-94) .   On  a  straight-line  projection,  that 

Urcentage  would  not  reach  38%  until  the  year  2010  [1960  equals 


15.9%  figure,  using  Mr.  Marshall's  methodology,  would  furt? 
be  reduced  to  reflect  the  fact  that  the  people  in  the  "ovei 
area"  had  a  lower  per  capita  income  than  those  in  the  balar 
of  the  Cedar  Center  trade  area  (Tr.  1692-94) . 

Mr.  Marshall's  method  of  determining  "effective  compel 
was  to  consider  the  population  of  the  portion  of  the  trade 
of  the  competing  facility  which  was  also  within  that  of  th( 
ility  under  study  as  a  percentage  of  the  population  of  thee 
trade  area  of  the  competing  facility,  with  an  increase  or  n 
in  the  resulting  percentage  to  account  for  their  relative  i 
capita  incomes  (Tr.  1691-1701) . 

A  final  illustration,  this  one  dealing  with  the  conce^; 
"total  sales  capacity",  will  show  the  cavalier  attitude  wi^ 
which  Smith  treated  that  concept  and  "effective  competitid' 
preparing  the  Nutwood  Analysis. 

Because  Smith's  primary  methodology  showed  no  "signilca 
residual  potential"  for  a  department  store  at  Nutwood,  itis« 
a  second  method,  called  the  "share  of  the  market"  approad*  i 
(Ex.  29,  p.  6)  .  That  approach  indicates  that  a  departmen- sij 
at  Nutwood  would  do  $2,801,000  worth  of  business  in  1962  A^ 
p.  6)  .  ? 

The  assumption  upon  which  the  analysis  of  Nutwood  wa  >" . 
was  that  its  department  store  would  be  a  "normal"  or  a  Se'i 
store  (job  order,  Ex.  175,  right  hand  side,  fourth  page  «.' , 


ottomi .   Its  size  wouxa  oe  approximately  150,000  square  feet 
rr.  1330-31,  1588;  Ex.  29,  p.  7;  appendix,  p.  1) . 

But  for  some  unexplained  reason,  while  a  150,000  square 
30t  Sears  store  at  Nutwood  would  do  $2, 801,000  worth  of  business 
1  1962,  the  40,000  square  foot  Sears  store  at  Shoregate,  lo- 
ated  in  the  heart  of  the  Nutwood  trade  area  and  thus  appealing 
3  exactly  the  same  category  of  customers,  had  a  "total  sales 
apacity"  of  $2,800,000  [40,000  x  $70  per  square  foot]  (Tr.  894- 
36,  1207-9,  1586-89,  1686,  2284-85),  representing,  to  quote 
:om  the  definition  of  "total  sales  capacity"  contained  in 
diibit  29,  appendix,  p.  2,  "the  amount  of  business  that  would 
i   expected  to  be  retained  by  [the  Sears  store  at  Shoregate]  in 
le  face  of  competition  from  new  facilities  [a  Sears  store  at 
itwood]". 

If  these  factual  errors  and  misstatements  had  been  correct- 
i,  Exhibit  29  would  have  been  at  least  as  favorable  as  Dr. 
jsinstra's  Part  I  of  Exhibit  330  as  to  the  potential  of  Nutwood 

li  a  regional  shopping  center  in  1962,  1965  and  1970.   Taken  to- 

i 

[iither,  the  errors  and  misstatements  changed  what  should  have 

)en  a  favorable  report  on  a  regional  shopping  center  at  Nutwood, 

Jjtentially  seriously  competitive  with  that  at  Severance,  into  a 

:,port  the  conclusions  of  which  were  totally  negative.  The  res- 

visibility  for  these  errors  can  be  laid  at  the  doorstep  of 

L  Treiger,  the  account  executive  who  undertook  the  job  and  the 

>^ly  person  connected  with  it  who  had  any  experience  in  Cleveland, 


and  to  those  partners  v;ho  should  have  or  did  review  his  v;oi 

Smith's  attitude  toward  Hilltop  as  a  client  is  shovm  c 

matically  by  the  so-called  "substantiating"  report  (Ex.  10) 

After  Hilltop  discovered  Smith's  undisclosed  conflict 

interest  in  July,  1960  (R.  1244-45,  1248),  and  refused  to  < 

Mr.  Treiger's  deceptive  apologia  the  next  month  (R.  1246-4! 

Smith  ordered  that  the  original  analysis  be  "substantiated 

(Ex.  54)  .   Such  a  report,  without  consideration  or  even  thti 

knowledge  of  the  client,  was  unprecedented  (Tr.  634,  1312- ; 

The  "substantiating"  report,  dated  December  15,  1960,/ 

delivered  to  Hilltop  during  the  course  of  a  conference  inv. 

i 

Cleveland  counsel  for  both  sides  on  February  15,  1961  (Tr.-J 
2647;  R.  1249).  It  purports  to  confirm  the  conclusion  of  n 
original  Nutwood  Analysis.  In  fact,  it  is  a  collection  ofn: 
representations  from  beginning  to  end. 

Exhibit  10  begins  with  a  graphic  series  of  overlays  (mj 
ing  the  size  of  the  Nutwood  trade  area  v;ith  those  of  f our  ec 
al  shopping  centers  in  other  parts  of  the  country  (Ex.  10  Pi 
•1-4)  .   The  text  includes  the  statement:' 


"The  trade  areas  as  illustrated  have  been  constructe. 
from  the  collected  customer  location  data  to  includej, 
85%  of  the  total  customer  sample"  (Ex.  10,  p.  1) . 

In  fact,  each  of  the  comparative  trade  areas  is  so  compresfi 

as  to  include  a  maximum  of  32.3%  of  the  customers'  in  one  ^ 


down  to  a  minimum  of  65%  in  another  (Tr.  951-95  6,  95  9-952 


■I& 


r\  r  r*       r\—i^  •\  ^\  r  a        r  r-  ^-i "y   a  •n       ic*/-v\ 


:  tne  tour  trade  areas  compared  with  Nutwood  located  in  area  of 
Lmilar  population  density,  almost  half  of  the  physical  extent 
:  the  trade  area  is  omitted  (Tr.  965-966,  972-973;  Ex.  147). 

The  comparisons  are  therefore  not  only  worthless,  but 
►ceptive  and  misleading. 

Page  11  of  the  "stibstantiating"  report,  Ex.  10,  asserts  the 
:f ect  of  Severance  on  "effective  competition"  within  the  Nutwood 
■ade  area  to  be  the  difference  between  the  $41,255,000  found  in 
:hibit  29  at  page  4  and  $33,000,000,  or  $8,255,000.   In  fact, 
le  actual  figure  used  by  Smith  was  considerably  higher: 
.1,400,000  (Ex.  176,  item  38).   Smith  couples  this  misrepresent- 
;ion  with  the  assertion  on  page  12  of  the  "substantiating"  re- 
»rt  that  the  effect  of  Severance  on  Nutwood  was  "limited",  when 
I  fact  it  was  overwhelming,  almost  twice  as  much  as  the  next 
ist  important  competing  facility.   (Compare  the  map  facing  p. 12 
Ex.  10  with  EX.  344E;  Ex.  344,  p.  23). 

The  "substantiating"  report  shows  the  extent  to  which  Smith 
s  prepared  to  go  four  years  before  trial  in  covering  its  tracks 

! 

id  preserving  its  interest  in  Severance. 

I   Hilltop  does  not  contend  that  a  positive  report  would  have 
ihdered  certain  development  of  a  regional  shopping  center  at 
[itwood,  but  it  does  contend  that  it  would  have  rendered  it  much 
uce  likely  and  that  that  change  alone  would  have  substantially 

J|3reased  the  value  of  Nutwood.  The  effect  of  a  favorable  re- 

I 

>^rt  by  Smith  on  value,  including  Smith's  own  views  on  that 


subject,  is  discussed  at  length  in  this  brief  at  pages  58-6 

It  should  be  remembered  that  Exhibit  29  is  not  negativ 

its  conclusions  because  of  any  critical  commentary  on  the 

Nutwood  site,  but  solely  because  of  the  "effective  competit 

v^ithin  the  trade  area  of  Nutwood  (Ex.  29,  cover  letter,  pp. 

and  4) .   In  that  trade  area,  since  1950,  five  substantial  c 

count  department  stores  and  tv;o  major  regional  shopping  cer. 

I 
—  Great  Lakes  Mall  and  Richmond  Mall  —  have  been  built  or 

under  construction  (R.  145  6)  .   Even  in  the  face  of  this  tr( 

dous  increase  in  facilities.  Smith's  independent  expert, 

Mr.  Roebuck,  with  his  conservative  approach,  found  conside:,! 

potential  for  Nutwood  in  1970  (Tr.  1914-19,  1947-1960) .  0- 

viously  the  trade  area  provided  a  great  deal  brighter  futui 

1960  before  anyone  had  thought  of  Richmond  Mall  as  a  shoppie 

center  and  at  a  time  at  which  Great  Lakes  Mall  was  less  deii 

and  was  behind  Nutv70od  in  the  stage  of  its  development. 

The  fact  that  Smith's  statements  of  fact  as  to  "effecdv 

i  .; 

competition",  and  the  resulting  conclusions  as  to  the  ladol 
potential  of  Nutwood  as  a  regional  shopping  center,  are  iitl 
form  of  predictions  based  upon  facts  and  conditions  existig 
of  the  date  of  the  analysis,  does  not  render  them  less  vu  e 
able  to  challenge  as  being  fraudulent.   As  summarized  in  ' 
Jurisprudence  2d,  644  -  645,  Fraud  and  Deceit,  §35: 

"Liability  in  tort  for  fraud  is  imposed  upon  one  whC  j 
is  employed  to  advise  upon  matters  v;ithin  the  scope 
of  his  professional  capacity,  and  who  expresses  an   ^1^ 


opinion  known  by  him  not  to  be  true.   Knowledge  of 
the  falsity  of  his  opinion  is  not  requisite,  however, 
in  order  to  hold  him  liable  in  damages;  for  where 
his  duty  is  to  present  correct  statements  and  give 
sound  advice,  it  is  futile  to  say  that  he  is  not 
liable  because  the  matter  of  advice  would,  except 
for  his  professional  employment,  be  regarded  as 
mere  opinion." 

recent  Ohio  Supreme  Court  is  in  accord,  Pumphrev  v.  Quillen. 

S5  Ohio  St.  343,  135  N.E.2d  328  (1956).   it  quoted  Parmlee  v. 

iolph,  28  Ohio  St.  10,  21  (1875),  with  approval: 

"Where  a  party,  from  the  nature  of  the  transaction 
and  his  relation  to  the  parties  and  the  facts  are  such 
that  he  is  chargeable  with  a  knowledge  of  the  truth 
of  the  representations  he  makes,  if  they  are  false, 
he  cannot  escape  liability  by  saying  he  believed  them 
to  be  true .   It  was  his  duty ' to  know  whether  they  were 
true,  and  his  belief  will  not  excuse  him  from  liabil- 
ity to  the  person  injured  thereby,  unless  the  facts 
will  reasonably  justify  a  prudent  man  in  such  belief." 

The  negative  conclusion  of  Smith's  analysis  of  Nutwood  was 

le  to  misstatements  of  fact  as  to  department  store  "total  sales 

ipacity"  and  "effective  competition"  within  the  Nutwood  trade 

i 

i 

lea,  derived  in  accordance  with  Smith's  own  methodology,   it  is 

;{U8  no  defense  for  Smith  now  to  claim  (1)  that  the  statements 

I 

're  mere  expressions  of  opinion  rather  than  statements  of  fact, 
i)  that  the  statements  represented  Smith's  opinion  at  the  time, 
>J  (3)  that  its  conclusions  can  be  justified  on  other  grounds. 

D.  Nutwood  Had  Excellent  Potential  as  a 
Regional  Shopping  Center  Site  in 
I  January,  1960.   [Spec,  of  Errors  Nos.  3,  4] 

I   The  preceding  section  demonstrated  that  the  conclusions  of 

:b  Nutwood  analysis  (Ex.  29)  were  false  based  on  Smith's  own 


methodology  and  on  his  own  premises.  This  section  will  she 
that  the  conclusions  of  every  other  expert  show  that  Nutwoo 
had  excellent  potential  as  a  regional  shopping  center  in  Ja 
1960.  It  will  discuss,  in  turn.  Hilltop's  experts.  Dr.  Rei 
and  Mr.  Ward,  Smith's  own  criteria  as  set  forth  in  his  boo]< 
Shopping  Towns  U.S.A.,  and  Smith's  expert,  for  the  purposes 
the  trial,  Mr.  Roebuck. 

Reinstra  and  Ward  dealt  with  Nutwood's  potential  in  t^t 
ways,  first  by  accepting  the  accuracy  of  all  of  the  defens; 
portions  of  Exhibit  29,  attacking  Smith's  figures  only  as  1 
effective  competition  and  per  capita  spending,  and,  second- 
starting  afresh  with  the  Smith  methodology  but  doing  their n 
analysis  (Ex.  330,  Parts  I  &  II).  Both  methods  show  a  con.( 
erable  potential  for  Nutwood  as  of  January,  1960. 

Next,  Larry  Smith  himself  authored  a  book  on  shopping::^ 

ters,  entitled  Shopping  Tov;ns  U.S.A.  (Ex.  368)  which  was  jp- 

lished  in  1959.   On  page  38  of  that  book  Larry  Smith  listed  1( 

eleven  requirements  for  a  regional  shopping  center:  (Ex.3(i(Ii 

"1)  The  site  must  be  located  in  the-^  general  area  estal;  i, 
lished  as  most  desirable  by  the  economic  survey. 


"2)  It  must  be  owned  or  controlled  by  the  developer, 
its  acquisition  must  be  feasible. 


"3)  The  cost  of  the  land  must  be  in  keeping  with  over^  ij 
all  economic  considerations. 

"4)  Existing  zoning  must  permit  usage  of  the  site  for.  ^ 
shopping  center  purposes,  or  there  must  be  a  reasi'^ 
able  likelihood  that  rezoning  can  be  achieved.    p 

,  1  i 


"5)  There  must  be  enough  land  to  allow  construction  of 
facilities  that  will  meet  the  sales  potential. 

"6)  The  shape  of  the  site  must  be  such  that  advantageous 
planning  is  feasible. 

"7)  The  land  must  be  in  one  piece,  free  of  intervening 

roadways,  rights-of-way,  easements,  or  major  v/aten-zays, 
etc.  that  would  force  development  in  separated  portions. 

"8)  Physical  characteristics  of  the  land  must  permit  ad- 
vantageous planning  and  reasonably  economical  construction, 

"9)  The  surrounding  road  pattern  and  the  accessibility  of 

the  land  must  allow  the  full  utilization  of  the  business 
potential  of  the  projected  center. 

"10)  The  possibility  of  achieving  visibility  of  the  shopping 
center  structure  from  major  thoroughfares  must  be 
present. 

"11)  Surrounding  land  uses  should  be  compatible  with  the  op- 
eration, free  of  competitive  developments;  and  should, 
if  possible,  offer  contributing  and  enhancing  char- 
acteristics. " 

Larry  Smith,  as  an  author,  states  that  only  rarely  will  an 

vestigated  site  completely  fulfill  all  the  requirements  listed 

tove  (Ex.  368,  p.  38) .   Nutwood  fulfilled  all  of  them.   Smith 

ivex   questioned  any  except  No.  1,  based  on  its  own  economic 

lalysis,  and  No.  4,  zoning  potentials.   Thus  only  these  will  be 

:3cussed  in  this  brief. 

Smith's  studies  of  Severance  divided  suburban  Cleveland 

I 

r!:o  four  areas.   Smith  found  what  it  called  "Area  I"  to  be  far 
h;!  most  desirable: 

I  "The  analysis  .  .  .  clearly  indicates  that  the  maximum 
department  store  opportunities  within  the  Cleveland 

i  metropolitan  area  exist  in  suburban  area  I,  as  defined. 

'  Further  growth  will,  in  fact,  accentuate  the  opportun- 
ities in  this  area."  (Ex.  106,  p.  25). 


OlllJLl.il     a     iiia^     yj-i.         t\i.^a     a.         aiiKj'na      uiiai,     i.Yut.Kvwv./u      j.o     oo     \jj.\jtm      UU     JL 

center  as  Severance  (Ex.  106,  following  p.  6) . 

After  inspecting  the  Nutwood  site,  Treiger's  reading  f 
memo  reported  it  was  "in  a  pretty  strategic  location"  (R.  1 
and  Smith  confirmed  that  the  potential  for  suburban  facilit 
in  Nutwood's  trade  area  was  "very  significant"  (Ex.  29,  cov 
letter  p.  1) . 

Finally,  on  January  8,  1960,  there  was  only  one  senior 
partment  store  in  all  of  Area  I,  the  May  Company  st:ore  at  c 
Center  (R.  1158) . 

History  has  proved  that  Smith  was  right  in  its  emalys}' 
Area  I.  Despite  Smith's  fraud  and  antitrust  goals  which  eii 
nated  Nutwood  as  a  regional  shopping  center  site,  two  depaju 
stores,  in  addition  to  those  at  Severance,  have  been  built i 
under  construction  at  Great  Lakes  Mall  and  Richmond  Mall;  ic 
numerous  discount  department  stores  have  also  been  built  wh 
the  Nutwood  trade  area  since  Smith's  negative  report  on  Nuwo 
of  January  1960  (R.  1456).  Smith  intended  to  dominate  Are:  I 
itself  to  enhance  its  investment  in  Severance  to  as  great  :» 
extent  as  possible. 

The  only  other  requirement  for  a  regional  shopping  cetf 
listed  by  Larry  Smith  in  Shopping  Towns  U.S.A. ,  the  absenc  t 
which  from  Nutwood  is  claimed  by  Smith,  is  number  four,  rta*'' 
to  zoning. 

In  1960,  Nutwood  was  zoned  for  residential  uses.  In  9'< 


,  t^wi.  uxuiio  ui.  tne  site  were 

•e-zoned  to  permit  shopping  center  development  (Ex.  328) .   That 

iction  is  perhaps  the  best  possible  evidence  that  such  a  rezon- 

,ng  was  reasonably  likely  in  January,  1960. 

"The  question  of  the  existence  of  a  reasonable 
probability  of  an  imminent  change  in  zoning  is  a 
question  of  fact  ....    The  fact  that  subsequent 
to  the  taking  the  zoning  ordinance  was  actually 
amended  to  permit  the  previously  proscribed  use  has 
been  held  to  be  weighty  evidence  of  the  existence 
at  the  time  of  the  taking  of  the  fact  that  there  was 
a  reasonable  probability  of  an  imminent  change." 
4  Nichols  on  Eminent  Domain  251,  §12.322  [2]. 

he  testimony  of  Mrs.  Tyler  and  Mr.  Fenton  and  the  minutes  of 
he  meetings  of  the  councils  of  Willoughby  Hills  and  Wickliffe 
ere  introduced  not  to  prove  the  rezoning  but  prove  its  reason- 
ble  likelihood  during  the  time  that  the  Winslow  sisters  owned  . 
utwood.   Exhibit  201-9,  especially,  shows  the  receptivity  of 
he  Willoughby  Hills  village  council  toward  the  necessary  rezon- 
ng,  and  Mrs.  Tyler  explained  that  such  rezonings  were  not  act- 
ally  accomplished  until  a  developer  presented  a  specific  plan 
JTr.  305-307)  .  Willoughby  Hills  was  serious  enough  about  the 
fivelopment  in  1959  to  condition  its  consent  to  the  Euclid  Spur 
(n  the  construction  of  access  ramps  to  Nutwood  (Ex.  201-4;  see 
ijlso  Ex.  334,  pp.  4a-5)  . 

Thus  Larry  Smith  was  an  expert  witness  for  Hilltop.   So  was 
nith's  outside  expert,  Mr.  .Roebuck. 

Mr.  Roebuck  found  a  1970  potential  for  Nutwood  of  some 
136,000  square  feet  of  convenience  and  shopping  goods  stores. 


alter    navmg    aiscounteu    v-iiai,    i.j.yux.c    l.u    icj-xe^i.    tjvtjiy    t;u[npqt 

development  built,  or  even  begun,  between  1960  and  1965,  su 
as  Richmond  Mall,  Great  Lakes  Mall,  and  the  new  discount  de 
ment  stores  (Tr.  1966-1970).   This  286,000  square  feet  amou 
to  somewhat  more  than  half  the  space  required  for  what  Roeb 
defined  on  direct  examination  to  be  a  "regional"  shopping  c 
(Tr.  1913) .   286,000  square  feet  is,  however,  considerably 
space  than  that  found  in  six  of  the  ten  "regional"  shoppinc 
centers  studied  in  his  report,  "Suburban  Business  Centers" 
209B) :   Lee  and  Harvard;  Pearl  and  Brookpark;  Shaker  Squar* 
Detroit  and  Warren;  Eastgate;  and  Southgate;  (Ex.  209B,  p.  : 
Tr.  1955-59).   Thus  in  1960  Roebuck's  definition  of  a  regi i 
shopping  center  exceeded  the  space  he  found  in  1965  as  potij 
for  Nutwood  in  1970. 

Even  more  important  is  the  impact  of  the  competing  C€ 
coming  into  existence  between  1960  and  1965  on  Roebuck's  25, 
square  foot  finding  (Tr.  1966-1970).   If  that  competition  jd 
been  excluded.  Roebuck's  report  would  have  been  vastly  mor 
favorable  to  Nutwood  (Tr.  1966-1970)  .   Such  a  finding  woul. 
course,  have  been  totally  consistent  with  Roebuck's  1960  ii»t; 

i 

in  Exhibit  209B,  as  three  relatively  small  areas  (when  com\ 
with  the  entire  Nutwood  trade  area)  in  Northeastern  Cuyah a 
County,  denominated  E-5,  NE-1  and  NE-2,  in  Exhibit  209B,  '^ 
required  some  600,000  square  feet  of  additional  shopping  '"; 
space  by  1970,  even  on  the  basis  of  Roebuck's  conservativj^ 


rejection  (t^x.    ^uyu,  pp.  ^ji-b^,  b4j  . 

In  June  1959  Messrs.  Petti  and  Grume  met  Roebuck,  Mr.  Noyes, 
he  director  of  the  regional  planning  commission  study  (Ex.  209B, 
.  1) ,  and  Mr.   Crandall,  who  was  both  a  study  staff  member 
Ex.  209B,  p.  1)  and  an  official  of  the  Wickcliffe  planning  com- 
ission  (Ex.  202) .   They  were  encouraged  by  them  to 
eek  rezoning  of  Nutwood  promptly  because  of  the  need  for  shop- 
ing  center  expansion  in  the  Nutwood  area  (R.  1182-83) .  The 
inutes  of  the  Wickcliffe  planning  commission  for  July  22,  1959, 
EX.  202-2) ,  report  that: 

"Mr.  Crandall  stated  that  a  survey  of  business  areas 
around  Cleveland  had  disclosed  a  need  for  a  shopping 
center  ii>  this  area  but  not  as  large  as  proposed." 

t  that  time,  Hilltop  was  proposing  in  the  neighborhood  of 

f 

,000,000  square  feet  of  stores  (Ex.  348B,  p.  2). 

I    Clearly  Roebuck  and  his  associates  not  only  would  have 

i 

ound,  but  did  find,  sufficient  potential  for  a  regional  shopping 

nter  at  Nutwood  in  1960.   Thus,  had  Roebuck  directed  his  testi- 

t()ny  as  an  expert  at  the  year  1960,  he  would  have  presented  a 

casibility  report  for  Nutwood  at  least  as  favorable  as  that  of 

^instra  and  Ward.   But  even  his  1965  report  was  radically  more 

I 

V 

Evorable  than  Smith's  analysis  of  Nutwood  and  would  have  been 
'iry  helpful  had  it  been  available  to  Nutwood  in  1960.   Smith  was 
3|ven  a  draft  in  August  1959  of  Roebuck's  report  on  shopping 
enter  opportunities  in  eastern  Cleveland  (R.  1181) ;  but 
D^nnatadter,  who  made  the  Nutwood  field  report  in  December  1959, 


I 


him  (Tr.  1723) . 

Since  1960  two  regional  shopping  centers  have  been  buj 
in  the  Nutwood  Farms  trade  area  in  addition  to  Severance, 
has  obvious  disadvantages  when  compared  with  Nutwood  (Tr. 
66,  1377-1382;  R.  1456). 

It  is  of  course  impossible  to  say  exactly  what  would  ] 
happened  had  the  1960  Smith  analysis  truthfully  indicated  i 
substantial  potential  for  a  regional  shopping  center  at  Nu / 
To  the  extent,  however,  that  one  must  reconstruct  the  past 
necessity  is  occasioned  by  Smith's  fraud  in  not  disclosing, 
pending  purchase  of  Severance  and  by  the  factual  misstatemi 
contained  in  Smith's  analysis  (Ex.  29).  Smith  cannot  takei( 
vantage  of  its  own  fraud  to  claim  the  benefit  of  any  such  ai 
of  certainty.  See  Bigelow  v.  RKO  Radio  Pictures,  327  \J.S.'2- 
66  S.C.  574,90  L.  Ed.  652  (1946). 

E.   The  Value  of  Nutwood  in  January,  1960, 

Was  $2,500,000.  [Spec,  of  Errors  4,  5  and  6/ 

The  trial  court  rejected  the  opinion  of  Hilltop's  exjr< 

appraiser  on  the  ground  that  it  was  "predicated  somewhat  (i  I 

sight",  and  on  comparable  sales  which  the  court  was  unablti! 

accept  as  probative  of  the  value  of  Nutwood  Farms  (R.  147i  • ; 

As  a  result,  it  found  Hilltop's  damage  claims,  insofar  as* 

related  to  the  value  of  Nutwood,  to  be  speculative  (R.  14i'  , 

Its  opinion  did  not  specify  any  particular  compeurable  saJ^  \ 


B  unacceptable  nor  what  matters  were  "hindsight". 

Any  appraisal  is,  of  course,  inherently  speculative  to  a 

agree.   In  United  States  v.  64.10  Acres  of  Land.  362  F.  2d  660, 

58  (3  Cir.,  1966),  the  court  held: 

"All  opinion  evidence  of  market  value  is  to  some  extent 
inherently  speculative  .  .  . ,  for  it  seeks  to  describe 
in  the  form  of  a  realistic  event  what  is  a  theoretical 
construction,  -  something  which  in  fact  did  not  occur." 

:  held,  however,  that  a  properly  trained  and  experienced  ap- 

raiser  could  properly  familiarize  himself  retrospectively  with 

le  data  necessary  to  form  an  expert  opinion,  and  that  such  an 

iinion  so  qualified  must  be  received  in  evidence. 

Moreover,  an  appraiser  is  justified  in  using,  as  comparable 

iles,  sales  of  real  property  taking  place  after  the  date  at 

lich  the  valuation  of  the  real  property  in  question  is  directed. 

iited  States  v.  63.04  Acres  of  Land,  245  F.  2d  140,  144  (2d  Cir. 

I 

«'57)  ;  32  CJS,  Evidence,  §5  93(3),  note  93.10,  p.  737. 

On  January  8,  1960,  Hilltop  received  Smith's  analysis  of 

t 

ftwood.   That  analysis,  as  the  trial  court  found,  was  worthless 

•icause  Smith  fraudulently  concealed  from  Hilltop  an  overwhelming 

inflict  of  interest  -  its  imminent  ownership  interest  in 

l^i^erance  -  in  securing  the  assignment  to  make  the  analysis.   Its 

iralysis  was  also  fraudulent  because  its  conclusions  were  false. 

[iifra,  pp.  31-51)  . 

At  that  point,  and  because  of  those  frauds,  the  history  of 

Itiwood  changed  course.   Shortly  thereafter,  the  land  was  sold 


for  a  price  and  under  circumstances  v;hich  would  not  have  oh 

tained  in  the  absence  of  the  analysis  (see  Hilltop's  concui 

Answering  Brief,  pp.  28-36)  .   vJhat  the  value  of  the  land  wc 

have  been  on  January  8,  1960,  had  the  analysis  been  positi\ 

its  conclusions,  or  what  the  history  of  the  land  v;ould  hav« 

had  it  been  retained  by  the  X^inslow  sisters,  is,  of  course 

certain  because,  to  paraphrase  the  court  in  United  States  ' 

64.10  Acres  of  Land,  supra,  a  favorable  analysis  of  Nutwoo 

from  an  unbiased  expert  "is, a  theoretical  construction,  -  ) 

thing  which  in  fact  did  not  occur."  I 

But  smith  may  not  escape  liability  by  reason  of  an  uns 

tainty  which  it  created.   As  the  court  stated  in  Locke  v.  .n 

States,  283  F.2d  521,  524  (Ct.  Cl.,  1960): 

"The  defendant  further  takes  the  position  that  .  .  . 
the  amount  [of  damages]  is  too  speculative  .  .  .   But 
the  constant  tendency  of  the  courts  is  to  find  some 
way  in  which  damages  can  be  awarded  where  a  wrong  ha: 
been  done.   Bigelow  et  al  v.  RI<0  Radio  Pictures,  327 
U.S.  251,  255,  66  S.  Ct.  574,  90  L.Ed.  652.   Difficu.y 
of  ascertainment  is  not  to  be  confused  with  right  of) 
recovery.   Nor  does  it  exonerate  the  defendant  that  .-S 
misconduct,  v;hich  has  made  necessary  the  inquiry  inti 
the  question  of  harm,  renders  that  inquiry  difficul 
Eastman  Kodak  Co.  v.  Southern  photo  l-laterials  Co., 
U.S.  359,  379,  47  S.  Ct.  400,  71  L.Ed.  684.   The  def^^^ 
ant  .  .  .  should  not  be  permitted  to  reap  advantage  f"' 
his  own  wrong  by  insisting  on  proof  v;hich  by  reason  ,f 
his  breach  is  unobtainable,   crichfield  v.  Julia,  2  ij' 
147  F.  65.   ...  [T] he  plaintiff  must  .  .  .  establ:'h 
•  that  he  has  sustained  some  injury  .  .  .   Story  Parol e 
Co.  v.  Paterson  Parchment  Paper  Co.,  282  U.S.  555, 
248,  75  L.Bd.  544. 
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'If  a  reasonable  probability  of  damage  can  be  clear 'i 

jstablished,  uncertainty  as  to  the  amount  will  not  "ej 

...  ...  .J 


"'Any  other  rule  would  enable  the  wrongdoer  to  profit 
at  the  expense  of  his  victira.   It  would  be  an  inducement 
to  make  wrongdoing  so  effective  ...  as  to  preclude  any 
recovery  by  rendering  the  measure  of  damages  uncertain. 
Failure  to  apply  [this  rule]  would  mean  that  the  more 
grievous  the  v;rong  done,  the  less  likelihood  there  v/ould 
be  of  a  recovery. 

"'The  most  elementary  conceptions  of  justice  and  public 
policy  require  that  the  wrongdoer  shall  bear  the  risk  of 
the  uncertainty  which  his  own  wrong  has  created.'  Bigelow 
V.  RKO  Radio  Pictures,  supra,  327  U.S.  at  page  264, 
66  S.Ct.  at  page  580." 

22  Am.  Jur.  2d,  Damages,  §25,  summarizes  the  lav;: 

"...  all  that  can  be  required  is  that  the  evidence'  - 
with  such  certainty  as  the  nature  of  the  particular 
case  may  permit  -  lay  a  foundation  which'  will  enable 
the  trier  of  facts  to  make  a  fair  and  reasonable  esti- 
mate of  the  amount  of  damage.   The  plaintiff  will  not 
be  denied  a  substantial  recovery  if  he  has  produced  the 
best  evidence  available  and  it  is  sufficient  to  afford 
a  reasonable  basis  for  estimating  his  loss." 

ishington  law  is  in  accord.   Wenzler  &  VTard,  etc.  Co.  v.  Sellen, 

i   Vm.2d  9G,  93,  330  P. 2d  1068  (1958). 

Because  Nutwood  was  not  sold  as  a  regional  shopping  center 
?.te,  and  because  an  analysis  which  should  have  been  positive 
*.s  negative,  it  is  impossible  to  reconstruct  precisely  what 
*juld  have  happened  to  Nutwood  in  the  absence  of  Smith's  frauds. 
livertheless,  there  is  almost  complete  unanimity  as  to  the  value 
>  a  potential  regional  shopping  center  site. 

•   Hilltop's  expert,  Mr.  Fenton,  testified  as  to  the  develcp- 
n-nt  and  progression  of  value  of  a  regional  shopping  center  site 
a)  follows: 

"In  my  opinion,  these  sales  indicate  a  pattern  that  is 

-11-. j_  j."u  _  0.^  — v-^^-;^-1'  /-\T^  -Fvi^m  •mfal 


land  to  a  finished  and  operating  shopping  center. 
As  the  land  falls  into  a  population  pattern  that 
indicates  that  it  is  .  -  .  to  become  useful  for 
other  than  residential  or  farming  purposes,  the 
market  begins  to  buy  it  .  .  .  for  its  future  grov/th. 
As  the  idea  of  a  shopping  center  comes  more  clearly 
into  focus,  v/ith  the  growth  of  the  neighJaorhood  .  . 
:     this  value  continues  to  increase  in  the  .  .  .  marlcetj 
.  .  .  [V7]hen  .  .  .  the  marJcet  .  .  .  believes  a  shop-j 
.  ping  center  is  feasible  in  the  near  future  and  v;ill 
be  successful,  it  begins  to  reach  a  value,  as  shown 
typically  in  .  .  .  [t]he  February  10,  195  9  sale  of 
one  quarter  of  the  stock  of  .  .  .  Severance  for 
$750,000] .   The  value  .  .  .  continues  to  increase 
as  the  certainty  of  ...  a  shopping  center  increases 
so  that  when  leases  are  .  .  .  signed  and  its  con- 
struction seems  well  assured,  the  value  is  pretty 
well  illustrated  by  .  .  .  [the  sale  of  Severance  to 
Smith  on  February  10,  1960,  for  $4,000,000  plus]. 

"The  final  stage  in  the  growth  of  a  shopping  center 
value  takes  place  when  the  center  is  constructed  and 
the  shoppers  are  in  the  stores,  at  which  time  it  may 
go  to  $1.00  a  square  foot  [$43,560  per  acre]  and  sub- 
stantially higher  .  "   [Tr.  1374-75]. 

Mr.  Fenton's  final  conclusion  as  to  the  value  of  Nut^o 

January  8,  1960  (Ex.  334-A,  p.  9),  was  approximately  $2,5', 

!._ 

with  the  shopping  center  land  evaluated  at  $17,500  per  ac.  i 

the  balance  at  $5,000  per  acre.   His  views  are  remarkably.il 

lar  to  those  of  Larry  Smith.   On  January  28,  1959,  Smith  'O 

a  memorandum  on  Severance  which  reads,  in  part,  as  follow. 

"We  have,  within  the  last  six  months,  sold  tv;o  such, 
undeveloped  properties  at  prices  between  $1,250,000 
and  $1,750,000.   In  neither  case  do  we  believe  the 
quality  equal  to  yours.   There  is,  however,  an  in- 
creasing reluctance  as  the  price  reaches  a  total 
amount  of  $1,750,000  for  land  alone,  or  a  price  in 
excess  of  $30,000  per  acre  for  shopping  center  land. 

"The  apartment  land  is  not  worth  as  much  as  the  com- 
mercially zoned,  and  the  net  fringe  commercial  land  j" 

:^-Fi-e^y    allriwanr'o    -Fny    1  nnrlsrsninrr    and    intf^rchanae  i 


parking  is  about  45  acres.  *  *  * 

"V7e  would  not  be  interested  in  trying  to  set  up  a 
deal  at  the  maximum  figure  outlined  above, 
[$3,200,000]  but  we  would  at  say  $2,750,000.  *  *  * 

"This,  of  course,  reflects  our  opinion  that  it  is 
sometiiies  possible  to  find  a  buyer  willing  to  pay 
more  than  our  opinion  of  the  actual  value  of  a 
property,  and  our  feeling  that  everything  considered 
a  buyer  v/ould  have  to  acquire  the  property  at  ap- 
proximately $2,750,000  to  justify  the  profit  v/hich 
would  be  comparable  to  other  opportunities  currently 
available  -  although  all  prospective  buyers  might 
not  be  acquainted  with  those  competitive  opportun- 
ities."  (R.  1151)  . 

evertheless,  after  the  department  store  leases  were  signed, 

mith  paid  $4,000,000  (R.  1225-26). 

Similarly,  on  June  11,  1957,  Treiger  wrote: 

".  .  .  if  Halle  Company  could  get  a  competing  site 
within  this  area,  it  would  be  very  dangerous  to  allow 
them  to  go  ahead  from  both  Halle's  standpoint  as  v;ell 
as  from  the  development  standpoint.   Everybody  .  .  , 
[was]  united  in  the  opinion  that  acquiring  property 
I    like  this  .  .  .  would  be  impossible.  Larry  .  .  . 

thought  [it[  v;ould  be  reasonable  for  a  desperate  store 
to  pay  as  much  as  $2,000,000  for  property,  just  to 
get  a  location  in  order  to  maintain  a  strategic  position 
in  this  very  important  market.  Everybody  [commented] 
that  even  at  that  price,  [it]  would  be  difficult  to 
acquire  enough  property  and  to  get  it  zoned."  (R.  1120) 

[{lus  Smith  felt  that  a  regional  shopping  center  in  the  Severance 

•Tea  competitive  with  Severance  would  be  worth  some  $2,000,000 


\   1957,  even  though  not  zoned  for  shopping  center  purposes. 
An  illustration  of  the  growth  and  value  of  property  for 
flopping  center  purposes,  depending  on  the  closeness  of  the 
atual  shopping  development  or  its  likelihood,  finds  a  perfect 
■tvam'.^i  >^  •;  v»  i-'Uy.   ..«■»>';  i'Nii  •»  c«/^».y-iv-»«->i-»A  aaiAc  (^ T  erni csof^  ill  ths  admitteo 


facts  and  in  Mr.  Fenton's  testimony.   The  first  sale  of 
Severance  was  that  of  three  quarters  of  the  stock  of  the  co 
oration  owning  the  property  for  $750,000  indicating  a  §1,00 
valuation  for  the  entire  property  (R.  1080,  1373).  This  ss 
took  place  in  July,  1955,  after  the  property  had  initially 
rezoned  for  commercial  purposes,  but  before  the  1958  termir 
of  a  lawsuit  challenging  the  zoning  and  before  the  property 
rezoned  to  allow  supermarkets  (R.  1061) ,   It  also  preceded 
first  favorable  Smith  report  on  Severance  (Ex.  105,  August 

The  sale  of  the  remaining  one  quarter  of  the  stock  of 
company  on  February  10,  1959,  would  indicate  a  site  value 
$3,000,000.   (R.  1152,  1373-74).  At  that  time,  the  rezoni 
problems  had  been  completely  solved  but  Severance  had  no  tn 
who  had  signed  leases.   The  earliest  was  still  almost  a  y^f 
the  future  (R.  1207).  The  final  sale,  to  Smith,  on  Februe.' 
1960,  after  the  execution  of  the  department  store  leases  i- 
fore  construction,  was  at  $4,000,000  plus  a  number  of  othd 
tangible  and  valuable  rights,  for  only  131  acres  of  the  S<," 
property  (R.  1225-26,  1374) . 

On  a  per  acre  basis,  the  1955  sale  was  at  just  over  f. 
per  acre,  the  1959  sale  at  just  under  $20,000  per  acre,  a 
1960  sale  at  just  over  $30,000  per  acre. 

Each  of  these  sales  is  consistent  with  Smith's  views'' 
value  of  regional  shopping  center  sites  (Ex.  368,  p.  40). 

X'Jhat  effect  does  a  favorable  report  from  a  company  3^ 


raith  have  on  the  value  of  a  site  proposed  for  a  regional  shop- 

ing  center?  Perhaps  this  question  can  best  be  answered  by  ask- 

ng  another,  would  Severance  have  become  a  regional  shopping 

enter  if  it  had  been  promoted  by  a  real  estate  broker  with  no 

xperience  in  the  field  and  with  a  negative  report  on  its  po- 

sntial  from  Smith  on  its  hands  in  1955?  Even  with  Smith's 

aalous  promotional  efforts  and  highly  favorable  reports,  it 

squired  over  four  years  of  hard  v;ork  to  secure  the  department 

tore  leases  but  that  work  paid  off  handsomely.   (R.  1063,  1207). 

ithout  those  reports  and  that  effort,  there  is  an  excellent 

lance  that  Severance  today  would  be  vacant,  or  composed  of 

ingle  family  residences  or  apartment  houses. 

Moreover,  Smith  did  not  hold  itself  out  to  Hilltop  Realty 

3  simply  a  shopping  center  analyst.   Its  original  proposal  of 

sptember  30,  1959  stated: 

"Depending  on  the  outcome  of  our  analysis,  we  v;ould 
be  in  a  position  to  provide  further  analysis  in  con- 
nection with  specific  consideration  to  the  financial 
aspects  of  the  development  potentials,  including  bud- 
geting the  financial  requirements,  and  to  the  time 
requirements,  and  working  v;ith  you  and  your  principals 
in  connection  with  the  development  program  as  a  whole. 
This  latter  work  could  then  be  used  as  a  basis  for 
planning  from  the  standpoint  of  legal  mechanics  and. 
tax  programming,  as  v/ell  as  land  use  planning.  *  *  * 

"We  have  also  had  experience  in  working  on  ground  use 
plans,  merchandising  the  plans  of  the  property  to  be  sold^ 
working  on  financing  of  the  investment  properties,  and 
consideration  of  assessed  valuations  and  tax  loads." 
,    (Ex.  32,   pp.  2-3)  . 

i    It  was  Smith's  breach  of  contract  and  fraud  in  taking  the 


Hilltop  30D  ana  in  provxaing  an  erroneous  analysis,  Exhibi- 
which  deprived  Hilltop  of  the  opportunity  to  continue  with 
a  program  with  the  same  reasonable  probability  of  success  j 
Nutwood  that  had  existed  at  Severance  a  year  or  so  earlier 
That  opportunity  itself,  even  though  success  was  not  certa 
placed  Nutwood  at  a  stage  attended  by  a  far  greater  value  • 
was  reflected  by  the  sale  to  Ridge  Hills  Development  Compa 

It  is  also  clear  that  Ridge  Hills  did  not  include  any 
ditions  based  upon  cheuiges  in  zoning  or  the  construction  0 
full  interchange  at  Bishop  Road  in  connection  with  its  off 
purchase  of  April  29,  1960  (R.  1238;  Tr.  1664)  .  Both  con6: 
were,  of  course,  necessary  if  the  property  was  to  be  devel: 
for  commercial  purposes,  but  neither  was  necessary  if  the  : 
erty  was  to  be  used  for  residential  purposes  (Exs.  201,  2C| 
would  be  hard  to  imagine  more  conclusive  evidence  that  Rice 
Hills  did  not  purchase  Nutwood  for  shopping  center  purposi . 

The  opportunity  to  continue  to  promote  Nutwood  with  f 
able  analysis  from  a  national  shopping  center  consultant  *u 
have  resulted  in  a  value  for  the  Nutwood  property  in  the  ;« 
between  that  of  the  first  and  second  Severance  sales  and  :i 
range  found  by  Hilltop's  expert,  Mr.  Fenton.   The  foreclo'i 
of  that  opportunity  by  Smith  directly  enhanced  the  value  i- 
Severance  itself  by  making  it  more  certain  that  it  would  (" 
into  existence  as  a  regional  shopping  center  and  by  makir  ' 
more  profitable  after  completion. 


The  key  question  raised  by  Hilltop's  cross  appeal  is  the 
lighest  and  best  use  of  Nutwood  Farms  on  the  date  of  the  submis- 
sion of  Smith's  analysis,  and  not  the  value  of  the  land  if  its 
lighest  and  best  use  v;as  for  shopping  center  purposes  because 
is  this  section  demonstrates,  there  is  no  substantial  disagree- 
ment on  that  point. 

We  have  already  shown  that  Mr.  Fenton's  appraisal  is  in 

lubstantial  agreement  with  the  view  of  Smith  personnel  on  the 

'alue  of  shopping  center  land.  There  is  no  testimony  contro- 

-erting  either  Larry  Smith  or  Mr.  Fenton  on  that  question  because 

imith's  expert,  Edwin  Smith,  appraised  the  Nutwood  Farms  only 

or  residential  purposes,  because  of  a  misconception  of  Ohio  law. 

,t  page  3  of  his  appraisal.  Exhibit  340,  Edwin  Smith  states: 

"Highest  and  best  use  of  a  given  site  as  of  a  given 
date  of  valuation  is  limited  by  law  and  appraisal 
practice  in  the  State  of  Ohio,  to  such  development 
as  is  prescribed  by  existing  zoning. 

"Under  such  circumstances,  the  highest  and  best  use 
for  the  subject  site  [Nutv;ood]  is  for  residential 
usage,  in  conformity  with  the  actual  zoning  regula- 
tions pertaining  on  January  3th,  1960. 

"The  appraiser  has  been  asked  by  counsel  to  determine 
fair  market  value  (a)  based  on  zoning  as  of  January 
8th,  1960,  and  (b)  on  the  assumption  that  future  pos- 

I    sible  changes  in  zoning  might  be  taken  into  account. 
Upon  the  latter  assumption,  the  highest  and  best  use 

I    in  the  opinion  of  your  appraiser  would  still  be  the 
existing  residential  zoning,  inasmuch  as  possible 

j    changes  in  the  zoning  of  the  subject  property  would  • 
be  speculative." 

i    The  trial  court  found  this  premise,  and  thus  Edwin  Smith's 

ionc  Ills  inn. =! .     to   bA    l^aallv    f^rroneous     iR^     1470K       The    court    apparentJ 


relied  on  In  re  Appropriation  of  Easement  for  liiqhv;ay  Puroj 
over  Property  of  Darrah,  113  Ohio  App.  315,  194  N.E.2d  5C2 
(1953) ,  the  most  recent  and  authoritative  Ohio  precedent  oj 
subject. 

Edwin  Smith  assumed  that  the  highest  and  best  use  of  i 
on  January  3,  1960  was  for  residential  purposes;  Harry  Pe) 
found  that  its  highest  and  best  use  was  for  a  regional  sho) 
center.  His  findings  were  confirmed  by  Hilltop's  shopping 
ter  experts,  by  Smith's  expert,  Mr.  Roebuck,  for  all  pract 
purposes,  and  v/ould  have  been  found  by  Smith  himself  in  hi 
analysis  of  Nutwood  had  that  analysis  been  accomplished  CC' 
sistently  with  Smith's' own  usual  methodology. 

It  is  therefore  submitted  the  fair  value  of  Nutwood  c 
January  8,  1960,  was  $2,500,000;  or  $17,500  for  the  shopp;i3 
center  land  and  $5,000  per  acre  for  the  balance  (Ex.  334A;p 


CONCLUSION 


I 


It  is  respectfully  submitted 

1.  The  antitrust  counts  should  be  remanded  for  juryx^ 
on  the  merits,  and  Hilltop  should  be  allowed  reasonable  a:oi 
fees  on  its  Cross-Appeal. 

2.  The  fraud  and  breach  of  contract  counts  should 
remanded  for  reconsider atior>  on  the  present  record,  and  t  ' 
ceive  further  evidence  if  either  party  elects,  or  the  Coit 
directs,  as  to  compensatory  damages  arising  from  sale  by  1>< 


■I 


alue  as  a  valuable  regional  shopping  center  site,  because  of 
heir  reliance  on  Smith's  fraudulent  report  and  fraudulent  con- 
ealment  of  its  impending  purchase  of  a  competitive  site  at 
everance. 

3.   costs  and  disbursements  should  be  allowed  to  Hilltop 
n  its  Cross  Appeal. 

DATED  at  Seattle,  Washington,  December  9,  1966. 


Albert  E.  Stephan 


Slade  Gorton 
of 
Attorneys  for  Cross-Appellants, 
HILLTOP  REALTY,  INC.,  et  al. 


'JtTLE,    GANDY^  STEPHAN, 
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APPENDIX 


APPENDIX  A 
MEMORANDUM  DECISION  OF  MAY  13,  1963.  [R.  21-2] 
Upholding  Antitrust  Counts 


Ri21] Defendants •  principal  attack  against  the  complaint  filed 
>y  plaintiff  is  found  in  their  motion  to  dismiss  the  claims 
lade  in  paragraphs  XIV  and  XV  of  the  complaint  which  invoke  the 
iherman  Antitrust  Act,  15  U.S.C.A.  Sections  1  and  2. 

Assuming  the  truth  of  the  matters  alleged  in  the  complaint, 
rhich  I  must  do  at  this  stage  of  the  proceeding,  I  am  of  the 
•pinion  that  plaintiff  states  a  cause  of  action  under  the  most 
ecent  decisions  of  the  Supreme  Court  of  the  United  States. 
:  am  frank  to  say,  however,  that  Z  am  both  shocked  and  surprised 
it  the  expimded  concept  of  the  Sherman  Act  as  found  in  those 
ecisions.   If  this  were  a  matter  of  first  impression,  I  think 
might  very  well  hold  for  defendants  but  I  am  not  permitted 

uch  freedom  of  action.   I  may  not  agree  with  such  decisions--  . 

i 

I 

ut  follow  them  1   must.  Accordingly,  defendants'  motion  to  dis- 
liss  the  Sherman  Act  claims  will  be  denied  at  this  time.  De- 
andants'  motion  to  dismiss  plaintiff's  claim  under  the  Ohio 
intitrust  Act  will  also  be  denied.  The  denial  of  the  foregoing 

otions  is  made  without  prejudice  to  their  being  again  raised  by 

I 

(sfendants  after  the  entry  of  a  pretrial  order. 

Further,  defendants'  motions  to  dismiss  certain  of  [Eilil 

I 

i\e   parties,  their  motion  for  a  separate  trial  on  the  issue  of 

lideral  jurisdiction  and  their  motion  for  an  increased  non- 


Finally,  tne  parties  snouia  oe  aavisea  tnat  tne  cour 
invoked  Rules  20A  and  20B  o£  the  local  civil  rules  of  this 
and  directs  that  pretrial  procedures  in  this  case  shall  be 
all  respects  governed  by  the  provisions  thereof. 

The  parties  should  commence  discovery  as  soon  as  poa 
and  have  all  such  discovery  completed  as  soon  as  possible, 
matter  is  placed  on  the  Assignment  Calendar  for  July  8,  IS 
which  time  the  Court  will  set  a  date  for  the  holding  of  a i 
trial  conference. 

Plaintiff  shall  prepare  an  order  in  accordance  withi' 
decision  for  presentation  to  the  Court  on  Monday,  May  20,  J 
at  9i30  a.m. 

CATED  this  13th  day  of  May,  1963. 


J 


(8)    W.  T.  BEEKS 
United  States  District  Judge  [i 


APPENDIX  B 
Excerpt  from  AMENDED  MEMORANDUM  DECISION  OF  MARCH  29,  1965 
Greinting  Partial  Suiranary  Judgment  euid 
Dismissal  of  Antitrust  Counts  at  [R,  829-3^] 

THE  ANTITRUST  COUNTS 
829]  In  view  of  the  complexity  of  the  issues  in  this  case  and 
1  order  to  permit  the  court  to  pass  intelligently  upon  the 
snding  motions,  the  court  on  December  14,  1964,  ordered  the 
Laintiff  to  file  a  detailed  concise  statement  of  its  factual 
intentions.   This  the  plaintiff  has  done  and  the  court's  rul- 
igs  herein  are  based  on  those  contentions  rather  than  on  the 
[legations  of  the  amended  complaint.  Accepting  as  true  these 
intentions  and  all  reasonable  inferences  to  be  dravm  therefrom, 
:  appears  that  plaintiff's  basic  complaint  is  the  submission  to 
:  by  Smith  of  a  false  market  analysis  report  which  caused 

ill  top  and  the  Wins  low  sisters  to  sell  the  Nutwood  property  at 

i 
price  substantially  below  that  which  they  could  have  obtained 

E:  they  had  sold  it  for  shopping  center  development.   Smith's 

i.leged  objective  was  the  supression  of  potential  competition 

I'   its  Severance  shopping  center.   Austin  is  alleged  to  have 

I 

mspired  with  Smith  in  the  general  objective  of  restraining 
lopping  center  competition,   but  no  contention  is  made  that 
istin  conspired  in  any  way  specifically  with  respect  to  Nutwood. 

The  court  is  of  the  opinion  that  these  facts  do  not  state 
icause  of  action  under  the  antitrust  laws.     Assuming,    arguendo, 
:lat  there  was  in  fact  an  antitrust  violation  by  the  defendants. 


xnCXUaxng    AUSCin,     pxcixntiii.    Bmjwo    nu    uausax    (juiiiietJtxon    oet 

the  restraint  of  shopping  center  competition  and  its  claim 
injury.  By  plaintiff's  own  allegations  its  injury  was  cau 
by  the  fraudulent  breach  of  a  fiduciary  duty.  The  fraud  i 
did  not  constitute  the  antitrust  violation.  i?o  recover, 
tiff  roust  establish  two  things:  (1)  A  violation  of  the  Ar 
trust  Act  and  (2)  damages  to  the  plaintiff  proximately  res 
from  the  acts  of  the  defendants  which  constitxite  a  violatic 
the  Act.  Glenn  Coal  Co.  [R.  830]  v.  Dickinson  Fuel  Co.>  '| 
885,  887  (4th  Cir.  1934). 

In  Schatte  v.  I.A.T.S.E.,  182  F.2d  158  (9th  Cir.  lHj 
cert,  denied,  340  U.S.  827,  a  carpenter's  union  sued  a  cot;< 
union  and  a  number  of  major  motion  picture  production  stmi 
alleging  a  conspiracy  of  the  defendants  to  replace  the  caiN 
ters  with  members  of  the  defendant  union.  Four  causes  o£' 
were  alleged:  Breach  of  contract  by  the  studios;  tortiou 
ference  with  contractual  relations  by  the  competing  unior 
rivation  of  civil  rights;  and  violation  of  the  antitrust  w 
in  that  the  major  studios  compelled  smaller  studios  to  hfJ 
efficient  members  of  the  competing  union  to  replace  carp^te 
with  the  intention  of  thereby  increasing  the  smaller  stuco" 
costs  of  production  beyond  their  financial  capacity,  thuiel 
inating  them  from  competition,  one  of  the  grounds  on  wh  h 
court  based  its  decision  was  that  "no  damage  to  business  * 
property  which  stems  from  a  conspiracy  in  violation  of  a>t 


aws  is  alleged.   The  loss  of  their  rights  of  employment  is  not 
;  result  of  any  lessening  of  commercial  competition  among  the 
tudios."   182  F.2d  at  167  (Emphasis  added.) 

In  Peterson  v.  Borden  Co. ,  50  F.2d  644  (7th  Cir.  1931), 
orden  and  certain  majority  stockholders  of  a  competing  milk 
ompany  conspired  to  fraudulently  induce  plaintiff  minority 
tockholders  to  sell  to  the  majority  stockholders  at  $535  per 
hare  when  the  actual  value  was  $1,000  per  share,  for  the  pur- 
ose  of  enabling  the  majority  stockholders  to  sell  the  corpora- 
ion  to  Borden,  thereby  lessening  competition  in  the  interstate 
ilk  industry.   The  court  affirmed  a  dismissal,  holding  that — 

R»  831] 

"...  the  right  of  action  given  to  persons  injured 
through  the  resultant  tendency  to  substantial  lessen- 
ing of  competition  or  creation  of  monopoly  would  in- 
clude such  injury  only  as  such  tendency  to  lessen 
competition  or  to  create  monopoly  engendered.   We  do 
not  understand  how  a  stockholder  of  an  absorbed  corp- 
oration Who  parted  with  his  stock  for  less  than  its 
actual  value  can  attribute  his  loss  to  the  substantial 
lessening  of  competition  or  the  creation  of  monopoly 
through  acquirement  of  the  corporate  stock  by  a  compet- 
itor.  The  competition  destroyed  or  the  monopoly 
created  could  not  injure  him  in  his  relation  as  a 
stockholder  of  the  acquired  corporation,  since  he  had 
parted  with  his  stock."   50  F.2d  at  646.  (Emphases  added.) 


I 


e  case  is  in  principle  indistinguishable  from  the  one  at  bar 

•id  the  following  excerpt  therefrom  will  illustrate  the  lack  of 

(lusal  connection  in  Hilltop: 

I    "(W)e  are  met  at  the  outset  with  the  utter  want  of 
i    causal  relation  between  the  alleged  injury  to  plain- 
tiffs and  the  alleged  statutory  transgression  by 
any  of  the  defendants.  The  statute  was  not  designed 


to    give     UO     ^ptsiauntj;     winj    iiavc    ijccix    uc^j.auucu 

in  the  sale  of  their  (property)  treble  damages 
for  their  injuries,  nor  indeed  any  new  or  additional 
remedy  for  such  injury.   If  they  have  been  thus  de- 
frauded, the  law  aside  from  the  antitrust  statutes 
affords  ample  remedy."   50  F.2d  at  645,  646. 

Hilltop  and  the  sisters  have  an  ample  remedy  indeed,  since 

Ohio  law  they  may  recover  punitive  damages  which  could  con 

ably  total  more  than  any  double  or  treble  antitrust  recove 

The  motions  for  partial  summary  judgment  and  for  dismissal 

accordingly  granted  as  to  both  antitrust  counts,  the  parti 

ing  in  agreement  that  the  law  under  the  Ohio  act  is  the  ss 

federal  law.   In  view  of  this  disposition  of  the  case  thej 

finds  it  unnecessary  to  decide  the  issues  raised  relatives 

the  statute  of  limitations,  the  effect  in  interstate  coranu 

the  "target  area"  cases  cited  by  the  parties,  or  the  compj 

of  The  Austin  Company  in  the  alleged  conspiracy.   [R.  8321 


*  *  * 


DATED  this  29th  day  of  March,  1965. 


(s)   W.  T.  SEEKS 
United  States  District  Juck 
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No.  21207 


ON  CROSS  APPEAL  FROM  THE  JUDGMENT  '^^  THE 
UNITED  STATES  DISTRICT  COURT  OF  xHE 
WESTERN  DISTRICT  OF  WASHINGTON 


ANSWERING  BRIEF  OF  LARRY  P.  SMITH,  ET  AL., 
AS  CROSS -APPELLEES 


I.   HILLTOP'S  FAILURE  TO  PROVE  DAMAGE  IN  THE  SALE 
OF  NUTWOOD  DEFEATS  ITS  ANTITRUST  CLAIMS 

Hilltop's  cross  appeal  raises  two  issues.  The  first  is 

ijther  the  trial  judge  erred  in  dismissing  on  summary  judgment 

i 

.Itop's  claims  of  Sherman  Act  and  Ohio  state  antitrust  viola- 
.«  (Spec,  of  Error  1,  Op.  Br.  17)*,  The  second  is  whether  the 
•iil  judge  erred  in  adopting  factual  findings  after  trial  that 


^ 


tltop's  opening  brief  on  its  cross  appeal  is  referred  to 

leicein  as  Op.  Br.  ,  Smith's  opening  brief  on  its  appeal 

L^ Smith  Op.  Br.   f   the  references  to  various  parts  of 

:b  appendix  to  Smith's  opening  brief  are  the  same  as  ex- 
sliined  at  Smith  Op.  Br.  2.  Hilltop's  answering  brief  on 
JnLth's  appeal  is  Hilltop  Ans.  Br.  . 


to  prove  the  conclusions  of  the  Nutwood  market  analysis  to  be  in- 
correct, had  failed  to  prove  that  Nutwood  had  potentiality  as  a 
shopping  center  site  and,  hence,  had  failed  to  prove  that  Hilltop 
was  damaged  by  the  sale  of  Nutwood  for  $3,500  an  acre  (Spec,  of 
Errors  2-7,  Op.  Br.  17-18). 

The  damages  alleged  by  Hilltop  in  support  of  its  dismissed 
antitrust  contentions  all  depend  on  the  proposition  that  Nutwood 
was  a  potential  regional  shopping  center  and,  as  such,  worth  more 
than  $3,500  an  acre.  The  state  and  federal  antitrust  claims  of 
damage  were  alleged  in  identical  terms: 

"Defendants'  wrongful  acts  were  thr  proximate 
cause  with  the  foreseeable  result  of  plaintiff's 
damage  in  selling  Nutwood  at  $3,500  per  acre  when 
its  true  value  was  a  minimum  of  $20,000  per  acre." 
(R.  680,  689) . 

Hilltop  recognizes  the  awkward  posture  of  its  amtitrust  clai 
on  this  appeal.  It  tries  to  skirt  the  problem  that  the  trial  jud 
findings  as  to  damage  defeat  its  position  by  emphasizing  that  the 
findings  of  no-damage  were  made  by  a  trial  judge,  whereas  it  pre- 
served its  jury  dememd  as  to  its  monopoly  claims,  should  they  be 
sent  back  for  trial  (Op.  Br.  21-22).  The  fallacy  of  Hilltop's 
position  is  clear.  The  trial  court  did  not  weigh  the  evidence. 
Rather  it  found  no  substantial  proof  of  the  fact  of  damage.   If 
the  antitrust  claims  had  proceeded  to  jury  trial,  a  verdict  woulcl 
have  been  directed  in  defendants'  favor,  for  failure  of  Hilltop 
to  present  a  substantial  fact  issue.  The  court  found: 

"The  plaintiffs  also  contended  that  but  for 
the  lack  of  a  favorable  market  analysis  they 
would  have  been  able  to  find  a  buyer  for  Nutwood 
Farm  who  was  willing  to  pay  more  than  did  Ridge 


Hiiis.   un  tne  state  ot  the  evidence  adduced  in 
this  case ,  such  contention  amounts  to  no  more 
than  speculation  or  conjecture."   (M.D.,  App.  10). 

If  a  contention  of  damage  "amounts  to  no  more  than  speculation 
conjecture",  no  jury  issue  is  made  out.   Wolfe  v.  National  Lead 
,  225  F.  2d  427,  433-34  (9th  Cir.  1955),  cert.  den.  350  U.S.  915 
55);  see  Keogh  v.  Chic.  &  N.W.  Ry.  Co.,  260  U.S.  156  (1922). 
le  a  jury  is  permitted  leeway  in  estimating  the  amount  of  damage 
n  the  fact  of  damage  has  been  clearly  established,  if  evidence 
the  fact  of  damage  is  purely  speculative,  no  question  of  fact 
presented.   Talon,  Inc.  v.  Union  Slide  Fastener,  Inc.,  266  F.  2d 
,  736-37  (9th  Cir.  1959) j  Peters  v.  Lines,  275  F.  2d  919,  930-31 
ti  Cir.  1960);  McCleneghan  v«  Union  Stock  Yard?  of  Omaha,  349  F, 
53,  56  (8th  Cir.  1965)  . 

Only  if  this  court  were  to  reverse  the  finding  that  Hilltop 

not  prove  any  damage  in  the  sale  of  Nutwood  would  the  court 

%   to  examine  the  antitrust  issues.   Dismissal  of  the  antitrust 

llms  would  necessarily  follow  from  affirmance  of  the  finding 

t  the  claim  of  damage,  upon  which  the  antitrust  claims  rest, 

bunts  to  no  more  than  speculation  or  conjecture".  Accordingly, 

liddress  ourselves  first  to  the  specifications  which  do  not  In- 

Ire  antitrust. 

II,   THE  TRIAL  COURT  WAS  CORRECT  IN  REFUSING 
TO  FIND  THAT  THE  "INTRODUCTION"  DAMAGED 
HILLTOP  (Spec,  of  Error  2,   Op.  Br.  17, 
27-31) 

i  Hilltop  complains  that  the  trial  court's  refusal  to  find  that 
I 
llh's  failure  to  Include  certain  work  material  in  the  final  draft 

its  report  was  a  concealment  which  "resulted  In  damages  to  Hlll- 

p|  (Op.  Br.  17) .  The  material  was  a  draft  form  of  "Introduction 

Jueed  to  Hintnn  hv  Smith  durina  discoverv,  among  other  workpapers 


II 


for  the  Nutwood  analysis . 

Contrary  to  the  dark  inferences  Hilltop  would  have  this  cour 
draw  from  the  omission  of  the  Introduction  from  the  final  version 
of  the  analysis,  the  trial  judge  found  that  "Smith  fully  performe 
its  contract"  (M.D.,  App.  17). 

The  principal  witness  who  testified  on  the  Introduction  was 
John  Marshall,  Smith's  economic  analyst  assigned  to  the  Nutwood 
report.   Marshall  explained  fully  why  the  proposed  Introduction 
was  not  included  in  the  final  memorandum  (Tr.  1673-75) .  The  less 
formal  three-page  personal  letter  from  Treiger  to  Petti  (Ex.  29, 
App.  150-52)  was  included  in  the  final  memorandum  in  lieu  of  the 
Introduction  when  it  was  decided  that  the  preliminary  findings 
were  sufficiently  negative  as  not  to  justify  the  further  expendit 
of  Hilltop's  money  for  a  formal  report.   (See  A.F.,  App.  59).  As 
we  read  Hilltop's  argument  (Op.  Br.  27-31)  it  would  have  this  cou 
find  that  Hilltop  was  deunaged  because  the  Introduction  postulated 
Montgomery  Ward  as  a  possible  prospective  tenemt  for  Nutwood,  wher 
as  the  report  did  not  mention  emy  possibility  by  name.  Yet  Petti 
actually  attempted,  after  delivery  of  the  Smith  merooremdum,  to 
interest  Ward  in  Nutwood  (A.F.  No.  335,  R.  1257) .  Ward  wrote 
Petti  a  polite  reply,  simply  thanking  him  "for  calling  this  possi 
bility  to  our  attention"   (Ex.  371,  p.  266).   Hilltop  asks  this  ' 
court  to  reject  Marshall's  testimony  and  to  assume,  against  the 
evidence r  that  Smith  omitted  mention  of  Ward  for  some  vague  ultei) 
reason.  And,  when  Hilltop  asks  this  court  to  find  that  failure  1 
mention  Ward  in  the  Smith  report  "damaged  Hilltop"  (Op.  Br.  27) » 
it  is  asking  this  couirt  to  find  that  Ward  would  probably  hav« 


:ablished  a  branch  at  Nutwood  if  asked  in  1960,  contrary  to  its 

:k  of  interest  in  1961.   The  totally  speculative  character  of 

!  evidence  of  damage  presented  by  Hilltop  is  exemplified  by  its 

lim  that  it  was  somehow  deunaged  by  Smith's  inclusion  of  the  in- 

■mal  letter  from  Treiger  to  Petti  in  place  of  the  draft  Intro- 

:tion . 

III.   THE  TRIAL  COURT  WAS  CORRECT  IN  FINDING 
THAT  HILLTOP  FAILED  TO  SHOW  THAT  NUT- 
WOOD HAD  SHOPPING  CENTER  POTENTIAL 
(Spec,  of  Error  3,  Op.  Br.  17,  31-51) 

A.   The  District  Judge's  Finding  That  The  Nutwood  Analysis 
Contained  No  Mistakes  of  Consequence  Is  A  Purely  Factual 
Determination  Drawn  From  Live  Testimony 

Hilltop  asks  this  court  to  set  aside  certain  findings  as 
early  erroneous"  (Op.  Br,  5,  19).   F.R.C.P.  52(a)  provides 
t  in  determining  whether  findings  are  "clearly  erroneous", 
e  regard  shall  be  given  to  the  opportunity  of  the  trial  court 
judge  of  the  credibility  of  the  witnesses".   The  trial  judge, 
11  presentation  of  judgment,  observed  that  Hilltop's  counsel  was 
the  less  happy  position  [than  Smith's  counsel]  if  he  wants  to 
eal  in  that  his  appeal  would  involve  questions  of  fact."   (R.2165) 

The  trial  court  held  Hilltop's  attack  upon  the  Smith  report  to 
unfounded  (M.D.,  App.  10,  also  see  CO.,  App.  5-6).   As  we  shall 
onstrate,  the  record  shows  overwhelmingly  that  the  analysis  was 
rect.   In  fact  Hilltop's  principal  expert  witness  on  shopping 
Iters  stated  that,  with  one  minor  exception,  he  found  no  factual 
pTS   in  Exhibit  29  (Tr.  1229)  and  that  the  Smith  methodology  was 
t?er  (Tr.  1144).  The  same  witness  stated  that  his  sole  criticisms 
the  Smith  memorandum  were  the  estimates  of  per  capita  department 
«re  spending,  which  Hilltop  does  not  now  question,  and  estimates 


top's  attack  upon  the  report  (Hilltop  Op,  Br.  31-51)  thus  sifts 
down  to  criticism  of  Smith's  estimates  of  effective  competition. 
This  criticism,  in  turn,  amounts  to  a  play  on  the  words  "capacity' 
and  "potential"  (See  Hilltop  Op.  Br.  33-38) .  Before  we  discuss 
those  terms,  however,  we  must  refer  to  what  Hilltop  calls  "major 
errors"  but  which  the  court  found  to  be  "inconsequential"  (M.D., 
App, 17)  .  They  consist  of  an  apparent  incorrect  assumption  by 
Smith's  field  man,  Darmstadter,  that  the  Sears  store  at  Shoregate 
utilized  its  basement  for  storage  space.  This  resulted  in  an 
overestimation  of  the  store  size  by  30,000  square  feet.  The  true 
size  of  the  Shoregate  store  was  well  known  to  Hilltop  as  early  as 
August,  1958,  a  year  before  it  hired  Smith  (A.F.  159,  R.  1141,  sei 
Petti  Tr.  337-38).  When  Hilltop  received  the  Smith  report,  Grume, 
secretary  of  Hilltop,  immediately  brought  the  discrepancy  to  Petti 
attention  (Tr.  347).  If  Shoregate  had  been  measured  at  40,000 
square  feet  instead  of  70,000,  the  result  would  have  been  to  redu< 
the  effective  competition  to  Nutwood  from  1,954 » 500  feet  to  1,924, 
feet  (Ex.  29,  App.  160) . 

The  only  other  error  in  Exhibit  29  asserted  by  Hilltop  was  t 
mistake  as  to  the  population  of  Census  Tract  LC-4.  This  discre- 
pancy did  not  have  any  significant  quantitative  effect  on  the  con- 
clusions of  the  Nutwood  report  (R.  2288)  ,  Hilltop  does  not  conttr 
differently.  Rather  it  takes  the  position  that  "the  falsity  of 
th«  conclusions  of  the  Nutwood  analysis  is  based  almost  exclusivt- 
ly  on  Smith's  misuse  of  its  own  concept  of  'total  sales  capacity' 
and  'effective  competition'  in  the  report"  (Op.  Br.  33-34).     ^ 


In  support  of  its  position  Hilltop  states,  "This  Court  may 
He  to  that  conclusion  from  the  Analysis  and  its  workpapers  and 
)Ositions  alone;  it  does  not  involve  a  challenge  to  ...  credi- 
.ity  ..."  (Op.  Br.  35)  . 

All  of  the  witnesses  who  testified  as  to  the  meaning  of  "effec- 
re  competition"  and  other  similar  terms  appeared  in  court.   They 
:e  Marshall,  who  wrote  the  Nutwood  analysis  (Tr.  1667-1712); 
iiger,  who  was  in  charge  of  it  (Tr.  2293-2324) ;  Larry  Smith*, 
»  developed  the  Smith  methodology  (Tr.  2326-2453) ;  Steichen,  who 
I  in  charge  of  the  review  memo.  Exhibit  10,  (Tr.  2042-2058) ; 
ly,  who  was  a  principal  witness  for  defendants  on  the  Smith 
hodology  (Tr.  2122-2293)  and  Hilltop's  experts,  Rienstra  (Tr. 
2-1305)  and  Ward  (Tr.  1484-1535) .   While  Hilltop  did  present 
osition  testimony  by  some  of  these  witnesses  in  its  case  in 
ef  and  the  direct  testimony  of  experts  was  recorded  in  advance 
trial,  the  fact  remains  that  each  of  these  witnesses  appeared 
the  trial  and  testified  in  person.   The  trial  judge,  therefore, 
1  iunple  opportunity  to  observe  their  demeanor  and  to  form  his 
:  judgment  as  to  their  persuasiveness  and  candor.   The  simple 
t  is  that  the  trial  judge  did  not  accept  Hilltop !s  contentions 
to  the  meaning  of  the  Smith  concepts  of  "effective  competition" 

"total  sales  capacity".  When  the  application  of  these  con- 
;ts  in  the  Smith  methodology  is  understood,  the  false  premise 
which  Hilltop's  claims  rest  becomes  apparent.  That  false 
•idse  is  that  in  determining  the  feasibility  of  a  given  site, 
is  improper  to  consider  capacity  for  effective  competition  unless 
«re  is  market  potential  equal  to  the  capacity.  Obviously,  if 
<  store  capacity  which  is  available  to  compete  for  a  market 


rhis  judgment  is  expressed  as  a  percentage  wnicn,  wnen  appixea  to 
bhe  total  sales  capacity,  provides  a  dollar  figure.   The  total 
sales  capacity  figure  does  not  vary  because  of  the  construction 
3f  new  facilities.   It  remains  constant.  Larry  Smith  testified 
that  discoxinting  of  the  sales  capacity  of  an  existing  facility 
because  of  the  proposed,  construction  of  new  facilities,  as  advo- 
:ated  by  Hilltop  (Op.  Br,  40) ,  was  a  "ridiculous"  process  of  judg- 
nent  (L.  Smith  Tr.  2363)  .  Such  a  procedure  would  require  a  series 
3f  judgments  which  would  have  to  be  applied  against  varying  assump 
bions,  i.e.,  the  capacity  figure  being  reduced  initially  and  then 
adjusted  upward  over  the  passage  of  time.  The  amount  of  the  up- 
ward adjustment  would  depend  on  population  growtf;  and  memy  other 
Eactors.  This,  Smith  said,  was  not  a  correct  application  of  the 
nethodology  he  had  developed  (L.  Smith  Tr.  2362-63).   It  was  never 
30  applied  by  Smith  in  any  of  the  1,500  to  2,500  similar  studies 
»*hich  had  been  prepared  by  Larry  Smith  6  Company  prior  to  January 
B,  1960,  nor  in  any  studies  made  after  1960  (L.  Smith  Tr.  2336, 
Kelly  Tr.  2183-84) ,  The  Smith  methodology  has  been  tested  and 
confirmed  by  the  research  departments  of  major  department  stores 
and  mortgage  lenders  all  around  the  world  (L.  Smith  Tr.  2363-64,  2 
It  is  still  in  use  (L.  Smith  Tr.  2348)  . 

Smith's  methodology  may  be  described  in  brief.   The  first 
step  is  to  define  a  trade  area  based  on  the  assumption  of  a 
regional  shopping  center  at  the  site  under  study  (Ex.  344;  Kelly 
Tr.  2130-40) .  Next,  the  population  of  the  trade  area  is  analyzed 
and  projected  for  future  years.  Income  levels  are  determined  and 
per  capita  expenditure  patterns  are  derived  from  published  sources 


elly  Tr.  2140-61).   The  product  of  population  multiplied  by  per 
pita  expenditures  provides  estimates  of  total  retail  sales  po- 
itial  or  total  spending  likely  to  be  done  by  trade  area  resi- 
its.   This  figure  is  then  adjusted  downward  to  account  for  spend- 
j  in  downtown  stores.   The  remaining  percentage  figure  is  known 
suburban  share  and  the  dollar  aunount  known  as  suburban  potential 
;lly  Tr.  2130-31)  .   After  the  suburban  potential  is  determined, 
fective  competition  is  subtracted  from  the  suburban  potential 
ascertain  unsatisfied  potential.   An  estimate  is  then  made  of 
i   share  of  the  suburban  potential  for  which  the  site  could  com- 
:e  and  conclusions  are  drawn  as  to  the  size,  type  and  character 
the  facilities  justified  (Kelly  Tr.  2131).   U-^aer  Hilltop's 
jory  —  that  effective  competition  could  never  exceed  suburban 
:ential  —  it  would  be  impossible  ever  to  reach  a  negative  con- 
ision.   Its  error  is  simply  that  it  confuses  retail  sales  poten- 
il  and  retail  sales  capacity.   Potential  is  the  amount  of  dollar 
inding  that  will  be  available  within  a  given  area.   Capacity,  on 
!  other  hand,  is  a  measure  of  the  capability  of  existing  retail 
lilities  at  normal  levels  to  absorb  what  potential  may  exist 
:.  29,  App.  169).   To  say  that  capacity  could  never  exceed  poten- 
l1  is  to  argue  that  a  market  could  never  be  overbuilt  or  that  no 
•re  would  ever  be  built  in  expectation  of  future  market  growth. 
'■   hypothetical  example  of  a  department  store  in  the  Mojave  Desert 
erred  to  in  the  testimony  illustrates  the  point  (Tr.  1052) .   In 
It  illustration,  the  capacity  of  the  store  exists,  but  the  potentii 
jld  be  non-existent. 

Hilltop  charges  that  analysis  of  Exhibit  11,  a  "work  book" 
Severance,  shows  that  "'total  sales  capacity'  as  that  phrase  is 


1013-14,  Marshall  Tr.  1708-09,  1696).   Contrary  to  Hilltop's  sugg< 
tion  (Op.  Br.  40) ,  it  would  be  entirely  illogical  in  the  applicati 
of  the  Smith  methodology  to  decrease  "effective  competition"  on  tl 
theory  that  construction  of  the  site  under  study  would  make  it  im- 
possible for  existing  centers  to  compete  as  before.   As  Kelly  sai< 
such  a  procedure  would  be  "a  bootstrap  lifting  operation  by  which 
the  analyst  assumes  the  answer  before  he  begins"  (Tr.  2185) ,   The 
goal  of  the  residual  method  is  to  determine  how  much  unsatisfied 
potential  exists  for  which  the  facility  under  study  can  compete, 
or,  put  another  way,  to  test  the  ease  with  which  a  new  facility 
might  enter  a  market  area  (Kelly  Tr.  2185,  2131).  Once  the  unsat- 
isfied potential  is  determined,  then  and  only  then  is  it  appropri; 
under  the  residual  method  to  estimate  what  part  of  that  potential 
might  be  satisfied  by  the  new  center.   This  step  in. the  process, 
undertaken  only  in  a  positive  analysis,  is  known  as  determining  tl 
"center  share"  (See  Ex.  29,  App.  158,  161). 

The  residual  method  is  not  to  be  confused  with  the  "share  of  I 
the  market"  test,  which  Smith  uses,  and  used  in  the  Nutwood  analyi 
as  a  cross-check  against  the  residual  approach.   The  impact  of  ca 
struction  of  the  facility  under  study  is  considered  in  the  "share^ 
of  the  market"  test,  which  is  based  on  an  assumption  that  a  given, 
department  store  tenant  will  attract  a  given  "share  of  the  market 
irrespective  of  other  department  store  competition  (L.  Smith  Tr.  i 
2346-48,  Kelly  Tr.  2131-32,  Ex.  29,  App.  161-62).   For  example,  tl 
May  Company  in  Cleveland,  if  it  opened  a  branch  in  an  area  where 
it  was  not  represented,  "would  be  able  to  compete  for  a  given  shJ  < 
of  the  total  suburban  market  of  the  trade  area,  more  or  less,  re^ 
gardless  of  the  extent  of  other  competitive  facilities  already 


grving  the  area.   (Ex.  29,  App.  161). 

Hilltop  next  refers  to  Marshall's  lack  of  experience  to  make 
le  study  (Op.  Br.  41).   Yet  his  credentials  were  imposing.   Before 
fining  Smith,  he  had  earned  a  master's  degree  in  the  economic 
Leld  from  the  University  of  Iowa  (Tr.  873)  ,  and  had  worked  on 
le  research  staff  of  a  St.  Louis  department  store  chain  preparing 
:onomic  reports  for  five  years  (Tr.  874) .   He  felt  that  among 
Lmilar  studies  he  had  conducted  while  with  the  Smith  firm,  Nut- 
jod  was  relatively  simple  because  there  was  only  one  site  under 
iudy  (Tr.  914-15) .   He  was  the  Smith  employee  who  made  the  econ- 
nic  judgments  as  to  effective  competition,  uninfluenced  by  anyone 
Lse  in  or  out  of  the  Smith  organization  (Tr.  ,  is  ~>.  88-90),  and  withov 
ly  knowledge  that  his  employer  had  any  possible  proprietary  in- 
>rest  in  Severance  (Tr.^App.  92). 

Hilltop  attacks  Marshall's  professional  judgment  in  estimating 
lat  Severance  would  be  50%  effective  within  the  Nutwood  trade 
:ea  (Op.  Br.  41-43),  i.e.,  that  50%  of  Severance's  capacity  would 
J  attributable  to  residents  of  the  Nutwood  trade  area.   Hilltop's 
.aims  are  not  supported  by  the  record.   For  example.  Hilltop 
:ates  that  Marshall  testified  that  the  effective  competition  for 

iverance  shown  in  Exhibit  176  related  to  the  year  1962  (Op.  Br. 

i 

!•) .  Actually  Marshall  said  that  "the  capacity  of  the  store  is 
It  for  a  fixed  date.   It  extends  through  time"  (Tr.  1696) .   Hill- 
iip  urges  that  using  population  and  income  levels,  in  Hilltop's 
knion  the  only  two  relevant  factors,  Marshall  could  not  have  come 
{   with  a  figure  for  effective  competition  in  excess  of  30%  (Op. 
ii   42).  However,  Hilltop  has  ignored  Marshall's  testimony  as  to 
i!w  he  actually  measured  effective  competition.   He  testified  that 


the  factors  he  took  in  consideration  were  distance  from  the  Nut- 
ffood   site,  size  of  competing  facility  and  the  strength  of  the 
::ompeting  facility.   For  facilities  which  represented  substantial 
competition,  trade  areas  were  sketched  to  see  how  far  those  areas 
Impinged  on  the  Nutwood  trade  area.   Marshall  then  made  his  esti- 
nates  of  the  competition  taking  into  account  the  size  of  the  trade 
area,  the  extent  of  the  overlap,  the  population  and  income  levels, 
the  strength  of  the  competitive  locations,  whether  the  population 
^as  inboard  or  outboard*  and  other  matters  (Marshall  Tr.  1668-69, 
L708-09) . 

Hilltop's  position  that  only  population  and  income  should  be 
considered  in  assessing  effective  competition  conflicts  with  the 
testimony  of  Marshall,  Kelly  and  other  witnesses  that  population 
and  income  levels  are  only  part  of  the  equation  and  are  to  be  weigt 
*ith  other  factors  (Marshall  Tr.  1668,  Kelly  Tr.  2175-76).   Mar- 
shall's assessment  of  effective  competition  cannot  be  attacked  by  ' 
Looking  at  only  one  piece  of  the  equation. 

There  were  no  unusual  problems  and  the  methodology  Marshall 
smployed  was  the  same  used  in  other  studies  on  which  he  had  worked 
(Tr.,  App.  89-90).   Marshall's  estimates  represented  his  professio- 
al  judgment  as  to  the  proper  percentages  to  be  applied  to  total 
sales  capacity  (Tr.,App.  90).   His  judgment  was  concurred  in  by 
30th  Imus  and  Treiger  upon  review  (Marshall  Tr.  1670-72) , 

The  fallacy  of  Hilltop's  reasoning  is  illustrated  by  its  tabl 
entitled  "Effective  Competition  within  Nutwood  Farms  Trade  Area" 
(Op.  Br.  44) .   Hilltop  points  out  on  page  45  that  despite  the  fact 

•fThe  terms  "inboard"  and  "outboard*'  were  defined  in  the  Nutwood 
analysis  (Ex,  29,  App,  169)  and  were  explained  by  Larry  Smith    '. 


at  all  the  suburban  potential  has  been  taken  up  by  the  effective 
mpetition  of  facilities  other  than  Severance  that  Severance  "was 
pected  to  take  between  53%  to  81%  of  the  entire  'suburban  share*", 
lltop  then  claims  this  is  impossible.   The  term  "suburban  share" 
presents  the  percentage  of  an  estimated  volume  potential  (Ex. 
,  App.  169).   What  Hilltop's  table  does  show  is  that  under  Smith's 
sidual  test,  even  if  Severance  were  ignored,  there  was  insuffi- 
ent  potential  to  justify  locating  a  department  store  at  Nutwood 
rms,  since  the  effective  competition  excluding  Severance  (item  4) 

substantially  greater  than  the  suburban  share  for  Secondary  B, 
ual  to  it  for  Secondary  A  and  practically  equal  to  it  for  the 
imary  trade  area.   In  simple  terms,  there  was  no  discernible 
portunity  for  a  department  store  at  Nutwood. 

Hilltop's  attack  on  Marshall's  judgment  as  to  the  "'effective 
npetition'  attributed  to  Cedar  Center  ..."  (Op.  Br.  45-46)  is 
sed  on  misstatements  of  what  Marshall  did  to  arrive  at  his  con- 
lasions  with  respect  to  the  May  Company  store  at  Cedar  Center. 

Marshall  testified  he  drew  a  trade  area  for  the  May  Company 
sed  on  the  size  of  the  facility  and  its  strength  (Tr.  1668-69). 

did  not  know  whether  the  trade  area  he  used  was  exactly  the 
ne  as  the  trade  area  for  the  May  Company  store  shown  in  Exhibit 
5,  a  Severance  feasibility  study  made  in  1955  (Tr.  1691).   Mar- 
ill  weighed  many  factors,  including  outboard- inboard  density, 
(arriving  at  a  figure  of  38%. 

I 

i   Hilltop's  attack  upon  this  conclusion  is  based  on  the  unsupport- 

I 

■assumption  that  the  trade  area  shown  for  the  May  Company  in  Ex- 
bit  105  is  identical  with  the  one  Marshall  had  drawn.   It  assumes 
fii!  estimate  of  overlap  population  of  15.9%  made  by  its  own 


witness  Ward.   But,  as  Keiiy  cestiro-eu,  ujic  majj  xn  uj^h^uxk.   ±\jj 
shows  an  overlap  in  area  of  4  5%  to  50%  of  Cedar  Center  into  the 
Nutwood  trade  area,  which  confirms  the  38%  estimate  (Kelly  Tr. 
2190) . 

Hilltop  also  cites  a  license  plate  study  undertaken  in  1959 
by  Smith  in  the  May  Company  parking  lot  (Op.  Br.  45) .   This  study 
is  the  one  relied  upon  by  Hilltop's  witness.  Dr.  Rienstra,  as  the 
number  one  reason  that  his  findings  "differ  radically  with  those 
of  Smith"  (Ex.  330,  p.  6).   Upon  cross  examination,  he  shamefacedlj 
confessed  that  he  had  misplotted  and  misinterpreted  the  study  (Tr. 
1277,  see  Tr.  1264-69).   Whereas  Dr.  Rienstra  had  believed  when 
he  prepared  Exhibit  330  that  only  3%  of  the  May  Company  patronage  i 
came  from  the  Nutwood  trade  area,  correct  interpretation  of  the 
data  showed  that  26%  came  from  the  Nutwood  trade  area  (Tr.  1277), 
If  one  considers  future  population  growth,  increase  in  income 

levels,  the  inboard-outboard  influence  and  the  other  criteria 

,1 
utilized  by  Marshall,  the  soundness  of  the  38%  estimate  is  apparew. 

In  fact,  if  one  applies  the  premise  used  by  the  Ward  firm  of  which 
Rienstra  was  senior  partner  (Tr.  1133)  that  the  effective  competi- 
tion from  Cedar  Center  would  increase  3-1/3%  a  year,  one  arrives 
at  the  same  figure  of  38%  (Ex.  330,  p.  19).   As  the  court  pointed!, 
out,  the  result  follows  naturally  from  this  premise  (Tr.  1289), 
for  if  one  starts  with  the  26%  impact  in  1959  and  projects  it  on  | 
a  straight  line  basis  to  1974,  the  mid-point  of  the  Nutwood  centei'B 
projected  life,  using  the  3-1/3%  yearly  increase  estimated  by  War* 
one  would  come  up  with  almost  exactly  38% ,  the  average  effective 
competition  estimated  by  Smith. 


Hilltop's  "final  illustration",  cited  on  pages  46-47  of  its 
rief ,  is  but  another  example  of  how  Hilltop  distorts  the  Smith 
oncepts.   Hilltop  repeatedly  labors  the  mistaken  assumption  that 
nder  Smith  methodology  the  Shoregate  Sears  store  would  do  a  volume 
f  $2,800,000.   Under  the  definition  of  total  sales  capacity, 
horegate  would  be  capable  of  doing  that  volume  under  normal  com- 
etitive  conditions.   Being  capable  of  doing  business  means  just 
hat.   It  does  not  mean  that  $2,800,000  is  a  fixed  estimate  of 
olume  at  any  given  time  for  Shoregate.  4 

In  comparing  the  $2,800,000  "total  sales  capacity"  of  the 
0,000  square  foot  Shoregate  Sears  store  With  the  1962  volume 
stimate  of  $2,801,000  for  a  department  store  at  Nutwood  (Ex.  29, 
pp.  161) ,  Hilltop  has  improperly  mixed  the  residual  and  share 
f  the  market  tests.   The  former  figure  is  the  total  capacity  of 
40,000  square  foot  store;  the  latter  is  the  share  of  the  market 
tiich  a  department  store  could  achieve  in  1962  at  Nutwood,  assuming, 
rrespective  of  effective  competition,  it  could  attract  10%  of  the 
arket.   If  a  figure  for  capacity,  comparable  to  the  $2,800,000 
igure  for  40,000  square  foot  Shoregate,  were  desired  for  a 
50,000  Square  foot  Sears  store  at  Nutwood,  it  would  be  $10,500,000 
150,000  X  $70.00/  sq.  ft.).   But  this  would  represent  about  37% 
f  the  total  Nutwood  trade  area  department  store  potential  of 
28,010,000  in  1962,   Because  of  the  location  and  strength  of 
xisting  stores  and  their  market  position  in  Cleveland,  Marshall 
sit  that  there  was  no  store  available  to  Nutwood  which  would 
shieve  a  37%  share  of  the  market.   The  May  Company  was  located 
[1  the  area  with  a  huge  new  facility  at  Cedar  Center.   Higbee  and 


Halle  were  announced  for  large  branches  at  Severance.   Together 
these  three  stores  were  first  preference  among  downtown  stores  of 
88%  of  Cleveland  consumers  (R.  14  55) .   Hilltop  had  already  tried 
to  get  Sears  to  locate  at  Nutwood.   But  Sears,  with  its  new  store 
at  Shoregate,  just  north  of  Nutwood  (Location  1  on  map,  Ex,  29, 
App.  159)  was  not  interested  (R.  1141,  1155,  Petti  Tr.  335-36). 
Hilltop  also  tried  after  the  sale  to  Ridge  Hills  to  interest  Sears, 
with  no  effect  (R.  1260,  Petti  Tr.  436). 

Hilltop  criticizes  the  "Review  Memorandum"  of  Nutwood  which 
Smith  prepared  after  Hilltop  had  questioned  the  original  study 
(Op.  Br.  48-49) .   The  purpose  of  the  review  was  to  test  the  valid- 
ity of  the  Nutwood  memorandum  in  the  light  of  any  new  materials 
or  data  which  had  become  available  since  the  analysis  was  made, 
cind  to  review  the  assumptions  and  judgments  made  in  the  original 

report  (Steichen  Tr.  1059) .   It  was  prepared  in  December,  1960 

I 
(Ex.  161)  some  eight  months  after  Nutwood  was  sold  to  Ridge  Hills,/ 

under  the  direction  of  a  Smith  senior  associate  who  did  not  parti- 
cipate in  the  original  study  (Steichen  Tr.  94  3) .   Hence,  whatever 
the  merits  or  demerits  of  the  review  memo,  it  could  not  conceivabl| 
have  caused  Hilltop  or  the  sisters  any  damage.   Moreover,  when  the 
asserted  "errors"  are  viewed  against  the  purpose  of  the  study, 
they  reveal  the  insubstantial  nature  of  Hilltop's  criticism.   For: 
example.  Hilltop  asserts  that  the  trade  areas  shown  in  Exhibit  101 
do  not  conform  exactly  with  the  statement  that  they  represent  85% I 
of  the  total  customer  samples  (Op.  Br,  48)  .   The  purpose  of  compajj 
ing  the  trade  area  for  Nutwood  used  in  Exhibit  29  with  trade  areaJ 
for  regional  centers  which  had  been  built  was  to  demonstrate  withll 
material  available  from  Smith  Comoanv  files  that  the  Nutwood  trad 


:ea  in  Exhibit  29  was  of  a  sufficient  size  to  be  a  satisfactory 
:ea  for  testing  the  feasibility  of  developing  a  regional  center 
:  Nutwood  (Steichen  Tr.  1059-60) .   Steichen  testified  in  detail 
ly  the  several  trade  areas  were  selected,  and  how  they  contributed 
>  the  limited  object  of  testing  the  size  of  the  Nutwood  trade 
:ea  used  by  Smith  (Steichen  Tr.  1059-68) .  One  illustration  should 
iff ice.   Hilltop  complains  that  in  Exhibit  10  one-half  of  the 
)hysical  extent"  of  a  comparable  trade  area  was  omitted  (Op.  Br, 
1-49) .   The  center  in  question  was  Southdale,  near  Minneapolis. 
:eichen  used  a  trade  area,  for  comparison  with  Nutwood,  based  on 
license  plate  study  undertaken  at  Southdale  after  it  opened, 
ither  than  the  trade  area  used  to  analyze  the  feasibility  before 
;  was  constructed  (Steichen  1065-67).   Hilltop's  criticism  of 
;e  of  a  trade  area  drawn  from  actual  experience  rather  them  one 
iveloped  in  pre-construction  planning  is  unfounded. 

Hilltop  argues  that  the  construction  of  two  major  centers, 
eat  Lakes  Mall  and  Richmond  Mall,  within  the  Nutwood  trade  area, 
oves  the  incorrectness  of  Smith's  conclusions  (Op.  Br,  50-51), 
I  advancing  this  contention,  Hilltop  neglects  to  inform  this 
lurt  that  the  developer  of  Great  Lakes  Mall,  Edward  J,  DeBartolo 
'r.  361),  turned  down  the  Nutwood  location  in  November,  1959  (Tr, 
D,   that  the  May  Company,  chief  tenant  at  Great  Lakes  Mall,  chose 
lat  site  over  Nutwood  (Tr.  347-48,  425-26),  and  that  the  major 
inants  at  Richmond  Mall,  Sears  and  Penney,  also  rejected  Nutwood 
ee  R,  1250) .  But  more  important.  Hilltop  forgets  that  the  study 
lith  made  was  of  Nutwood,  not  of  the  Eastern  Cleveland  suburbs 
ielly  Tr.  2176,  Ex.  29,  App.  150).  Hilltop  thus  asks  the  court 
'  assume,  contrarv  to  common  sense,  that  the  lack  Of  potential 


at  one  given  location  automatically  means  there  is  no  potential 
at  any  other  location  within  a  trade  area.   Smith  made  no  market 
studies  of  Great  Lakes  Mall,  about  eight  straight  line  miles  east 
from  Nutwood  (at  Mentor,  shown  on  map,  Ex,  29,  App.  159,  also  see 
Tr.  1283)  and  about  twelve  miles  from  Cedar  Center  (see  Ex.  29, 
App.  159,  point  "4"  northeast  to  Mentor).   Obviously,  the  level 
of  competition  at  the  latter  site  would  be  greatly  below  that  at 
Nutwood . 

Hilltop's  statement  that  Melvin  Roebuck,  an  expert  witness 
for  Smith,  "found  considerable  potential  for  Nutwood  in  1970" 
(Op.  Br.  50)  provides  a  good  example  of  Hilltop's  misuse  of  the 
record.   Roebuck  in  fact  found  from  his  independent  study  that 

the  Nutwood  location  "could  not  support  a  regional  center  by 

I 
1970",  and  that  the  estimated  space  needed  for  a  department 

store  at  Nutwood  in  1970  was  29,000  to  44,000  square  feet,  whereas 
the  minimum  size  of  a  department  store  for  a  regional  shopping 
center  is  by  definition  150,000  square  feet  (Tr.  1918,  Ex.  29, 
App.  168) . 

The  trial  judge's  findings  that  the  conclusions  of  the 
Nutwood  analysis  were  unassailably  correct  is  borne  out  over- 
whelmingly by  the  record.   Smith  was  only  one  of  many  skilled 
analysts  to  decide  that  Nutwood  was  not  suitedble  for  regional 
shopping  center  purposes.  Unknown  to  Smith,  when  it  undertook 
the  analysis,  all  of  the  Cleveland  developers  and  department 
stores  had  already  reached  the  same  conclusion. 


IV.   THE  UNAVAILING  EFFORTS  FROM  1958  TO  1965 
BY  HILLTOP,  THE  SISTERS  AND  RIDGE  HILLS 
TO  DEVELOP  ANY  INTEREST  IN  NUTWOOD  AS  A 
REGIONAL  SHOPPING  CENTER  DEMONSTRATE  THE 
CORRECTNESS  OF  EXHIBIT  29  (Spec,  of 
Errors  3  and  A,   Op.  Br.  51-56) 

Hilltop  boasts  that  all  experts  found  Nutwood  to  have  excellent 
:ential  as  a  regional  shopping  center  (Op.  Br.  52) .   Yet  the  Nut- 
>d  site  had  been  rejected  before  Smith  was  hired  by  every  person 
Cleveland  knowledgeable  of  shopping  centers.  These  experts 
:e  not  evaluating  Nutwood  to  prepare  themselves  to  testify, 
jy  weighed  Nutwood  with  a  view  of  determining  whether  it  offered 
m   a  reasonable  business  opportunity  as  a  regional  shopping  cen- 
:.  These  department  stores  and  real  estate  developers  constitute 
i   court  of  last  resort  as  to  the  potential  of  shopping  centers, 
iir  collective  opinion  with  no  dissent  registered  spea)cs  more 
>quently  than  all  of  the  expert  testimony.   In  the  appendix  to 
:  brief  in  support  of  our  appeal  we  included  a  resume  of  the 
:empts  from  1958  to  1962  to  stimulate  interest  in  Nutwood  as  a 
>pping  center  (p.  173-76) .   To  prevail  on  any  aspect  of  this 
)eal,  Hilltop  must  upset  the  trial  court's  negative  findings 
to  what  Hilltop  claims  to  be  the  "excellent  potential"  of  Nut- 
id  (Op.  Br.  51).  Hence,  we  shall  review  the  record  on  this  score 
some  detail. 

In  the  Cleveland  metropolitan  area  in  1958  when  Hilltop 
mienced  its  representation  of  Nutwood  there  were  only  a  few 
>ple  who  might  develop  a  regional  shopping  center,  which  by 
:inition  contains  a  department  store  of  more  than  150,000  square 
it  (Ex.  29,  App.  168).  Among  the  department  stores,  the  big 
:ee  were  The  Higbee  Company,  which  at  that  time  had  no  bjranches. 


Halle  Bros.  Co.,  and  The  May  Company  (R.  1455).   William  Taylor 
Company,  a  May  Company  affiliate,  and  Sterling-Lindner-Davis,  an 
Allied  Stores  affiliate,  were  more  remote  possibilities.   Finally 
Sears,  which  was  then  constructing  a  new  store  at  Shoregate,  was 
an  additional  prospect.   Among  the  developers,  Petti  testified 
that  two  feunily  groups  dominated  the  scene,  the  Visconsis  and  the 
Ratners  (Tr.  2505-07).   In  addition,  there  was  Edward  J.  DeBartolo 
of  Youngstown,  reputed  to  be  the  largest  shopping  center  developer 
in  the  Midwest  (Petti  Tr.  358) . 

Let  us  consider  in  turn  each  of  these  prospects  in  terms  of 
their  response  to  Hilltop's  aggressive  efforts  to  interest  them 
in  Nutwood. 

A.   Higbee 

The  Hilltop  exclusive  agreement  was  approved  by  the  sisters 
on  Tuesday,  July  29,  1958  (A.F,,  App.  36).   On  the  following  Frida; 
Petti  and  Crume  met  with  Herbert  Strawbridge,  the  responsible 
officer  of  Higbee,  and  presented  him  with  various  data  concerning 
Nutwood.   Strawbridge  informed  them  that  Higbee  was  "not  committed 
anywhere",  and  agreed  to  inspect  the  site  (R.  1139). 

Crume  and  Petti  met  again  with  Strawbridge  on  Thursday,  Aug- 
ust 4,  1958,  at  which  time  Strawbridge  told  them  Higbee  would 
explore  the  possibilities  of  Nutwood  (Ex.  371,  p.  36,  R.  1140). 
Petti  testified  that  in  his  opinion  Higbee 's  gave  full  and  fair- 
minded  consideration  to  Nutwood  (Tr.  333-34) .   Strawbridge  visitedi 
emd  inspected  the  Nutwood  site  with  Petti  and  Crume  on  September 
12,  1958,   On  that  occasion  he  told  them  that  Higbee  was  roa}cing 
its  own  study  of  the  eastside  market  (Ex.  371,  p.  47). 

On  January  28,  1959,  Petti  wrote  to  O'Neill  that  he  had 


esented  Nutwood  to  an  investment  broker,  who  reported  to  Petti 
at  he  had  discussed  Nutwood  with  the  President  of  Higbee,  who 
d  said  that  "as  far  as  The  Higbee  Company  is  concerned  he  would 
finitely  not  be  interested."    (Ex.  371,  p.  72-74). 

On  Sunday,  February  22,  1959,  the  Cleveland  Plain  Dealer 
nounced  that  Higbee  was  going  to  build  a  branch  at  Severance 
,F.,  App.  37-38).   The  next  day  Crume  wrote  to  Hilltop's  site 
nsultant  that  in  view  of  the  announcement  that  Higbee  would 
in  Halle  at  Severance,  consideration  would  have  to  be  given  to 
ss  area  for  retail  development  at  Nutwood  (A. P.,  App.  38-39, 
.  506-07) . 

Several  conclusions  may  be  drawn  from  the  foregoing: 

1.  Hilltop  had  "a  clear  shot"  to  persuade  Higbee  to  select 
twood  for  a  branch. 

2.  Higbee  management  was  familiar  with  the  Nutwood  site  he- 
re reaching  the  decision  to  go  to  Severance.   Hilltop  had  given 
gbee  aerial  photos,  maps,  overlays,  geological  studies  and  other 
ta  on  Nutwood  on  August  1,  1958  (R.  1139-40). 

3.  Hilltop  knew  in  February,  1959,  almost  a  year  before  the 
ith  report,  that  Higbee  had  selected  Severance.   When  it  hired 
ith,  Higbee 's  commitment  was  an  accomplished  fact,  which  Hilltop 
d  considered  in  its  own  planning  (See  Hilltop  Ans.  Br.  19,  where 
is  is  admitted) • 

I   On  August  3,  1959,  Petti  wrote  O'Neill  that  he  understood 

I 

|at  Higbee  "has  already  or  is  very  close  to  signing  a  lease  at 

tigwood    [Severance]"    (A, P.,  App.    43), 


After  the  sale  to  Ridge  Hills  Petti  again  attempted  to  intere 
Higbee  in  Nutwood.   He  furnished  the  company  with  an  elaborate  brc 
chure,  Exhibit  239  (Tr.  427)  .   Petti  had  no  response  other  than 
a  polite  letter  from  Strawbridge  (Tr.  431,  R.  1251), 

B.   Halle 

Hilltop  approached  Halle  Bros.  Co.  in  December,  1958,  to  in- 
duce Halle  to  locate  at  Nutwood.   Walter  Halle,  Jr.^  president  of 
the  company,  wrote  to  Hilltop  on  December  31,  1958,  declining  any 
interest  in  Nutwood  (R.  1148) .   Petti  reported  this  turndown  to 
O'Neill  (Ex.  371,  p.  74). 

Ralph  Walton,  operating  vice  president  of  Halle,  testified 
as  to  the  long  history  of  his  company's  interest  in  Severance 
which  he  said  was  "the  strongest  potential  center  of  any  in  Metro- 
politan Cleveland."  (Tr.  2066).   Among  its  attributes  were,  "a 
360-degree  circle  around  it  where  you  had  dense  population." 
(Tr.  2067) . 

Walton  also  testified  that  he  received  a  continuous  stream 

of  requests  to  consider  locations  at  the  rate  of  two  or  three  a 

week.   He  stated  that  he  could  not  remember  any  feasibility  report 

by  Smith  on  Severance.   He  was  interested  in  Severance  before  Srait 

was  engaged  by  Austin  (Tr.  2065,  2070).   As  to  Halle's  knowledge 

of  its  own  customers  and  market,  he  said: 

"...  I  am  only  saying  in  Halle's  I  feel  I 
know  about  our  customers,  who  they  are,  where 
they  live,  and  particularly  in  Cleveland,  be- 
cause we  have  a  tremendous  number  of  accounts, 
up  in  the  several  hundred  thousand  of  charge 
accounts,  and  I  have  absolute  data  on  these 
charge  accounts.   I  know  exactly  how  much  they 
bought  by  census  tract  and  I  have  had  studies 
of  these  made  for  memy  years,  and  so  I  don't 
think  Larry  Smith  or  anybody  else  could  come 


in  and  give  me  as  much  information  about  our 
customers  and  where  they  live  and  how  much 
they  buy  and  how  much  their  income  is  as  I 
could  know  myself."   (Tr.  2070-71). 

Quite  evidently  Halle's  did  not  consider  the  Nutwood  location 
>  have  sufficient  merit  to  require  any  personal  inspection  or 
lalysis. 

In  February,  1959,  as  already  noted,  the  Cleveland  papers 
irried  the  news  that  Halle,  along  with  Higbee,  would  locate  a 
ranch  at  Severance  (A.F.,  App.  37-38). 

C.   May  Company 

In  1958,  The  May  Company  opened  its  branch  at  Cedar  Center, 
le  largest  branch  store  in  Metropolitan  Cleveland  (Ex.  209B,  p. 
,;  see  Ex.  29,  App.  160).   On  August  4,  1958,  Strawbridge  of  the 
gbee  Company  told  Petti  and  Crxune  that  the  May  Company  "would 
obably  not  be  interested  [in  Nutwood]  because  of  its  store  at 
idar-Center."  (R.  1140).   This  opinion  was  amply  borne  out  by 
le  later  efforts  of  Hilltop  to  get  May  to  locate  at  Nutwood. 
lese  efforts  commenced  prior  to  the  Smith  report  with  conversa- 
.ons  by  Petti  with  Scun  Rosenberg,  then  president  of  the  company, 
id  Frank  Coy,  Rosenberg's  assistemt  who  later  became  president 
:  the  company.   They  visited  Nutwood  with  Petti.   Petti  testified 
lat  he  felt  the  May  Company  would  give  fair-minded  consideration 
1  locating  at  Nutwood  (Tr.  347-48). 

I   After  the  sale  to  Ridge  Hills,  Hilltop  put  on  a  concerted 
iive  to  interest  the  May  Company  in  locating  at  Nutwood.   It 
•epared  an  elaborate  brochure,  Exhibit  235,  dated  June  29,  1960, 
'r  presentation  to  the  May  Company.   It  followed  up  by  getting 
Ijcry  Ratner  to  arrange  for  a  personal  conference  with  Coy.  Coy 


came  to  the  Hilltop  office  where  Petti  made  his  sales  talk  from  a 
large  aerial  photo.  Coy  disagreed  with  Petti 's  estimates  of  the 
distance  between  Nutwood  and  the  Cedar  Center.  Petti  later  called 
Coy  to  inquire  as  to  the  company's  reaction  to  the  brochure.  Pett: 
assumed  from  Coy's  comments  that  May  had  made  an  economic  emalysis 
of  the  Nutwood  trading  area.  Petti  heard  nothing  further  from  the 
May  Company  as  to  these  talks  (Tr.  421-25)  . 

On  June  14,  1961,  Petti  wrote  to  David  May  in  Los  Angeles 
stating  that  he  had  been  talking  to  Coy  about  Nutwood.   Petti 
expressed  his  "firm  belief  that  our  location  is  a  'blue  collar', 
and  a  middle  income  area  as  compared  to  your  Cedar-Center  location 
which  caters  to  people  in  a  much  higher  income  bracket.   I  see 
little  conflict  as  each  of  the  trading  areas  is  distinct  in  it- 
self (A.F.,  App.  87-88). 

On  July  11,  1961,  David  May  thanked  Petti  for  sending  him  a 
Nutwood  brochure  and  said  that,  "if  we  have  any  interest  we  will 
correspond  with  you  further"  (Ex.  371,  p.  272).   Petti  understood 
that  the  May  Company  was  considering  three  alternative  sites  which 
he  felt  were  probably  Shoregate,  Great  Lakes  Mall  and  Nutwood. 
Petti  heard  a  rumor  from  Albert  Ratner,  who  was  trying  to  get 
the  May  Company  to  Shoregate  that  May  had  decided  on  Great  Lakes 
Mall,   Some  years  later,  in  late  1963  or  early  1964,  he  read  the  ^ 
announcement  in  the  papers  that  the  May  Company  was  building  at   ^ 
Great  Lakes  Mall  (Tr.  425-26) .  i 

The  foregoing  review  shows: 

1.  Petti  staunchly  maintained  from  1958  or  1959  through  Junei 
1961,  despite  the  Larry  Smith  report,  that  Nutwood  did  not  conflic, 
with  Cedar  Center. 


2,  Neither  Rosenberg,  Coy  nor  David  May  shared  Petti 's 
.ew.   Obviously,  the  company  which,  like  Halle's,  must  have 
«lt  that  it  knew  its  own  customers  and  market  better  than  any 
itsider,  leapfrogged  out  to  Great  Lakes  Mall,  a  location  far 
!ss  competitive  with  Cedar  Center  than  Nutwood, 

3.  According  to  Fenton's  report,  Exhibit  334,  the  May  Company 
lid  almost  $32,000  an  acre  in  1955  or  1956  for  its  Cedar  Center 

te  (Addendum,  Comparable  Sale  No.  E) .   It  must  seem  strange  to 
le  court  that  a  company  as  successful  as  the  May  Company  would 
iss  up  an  opportunity  to  buy  Nutwood  for  $3,500  an  acre  if  it  were 
)Od  potential  as  a  regional  shopping  center  sitel   Of  course,  the 
iswer  is: 

(a)  Cedar  Center  was  already  a  firmly  established  shopping 
.strict  in  a  densely  populated,  high  income  area,  and 

(b)  Cedar  Center,  as  the  Smith  report  indicated,  is  so  direct- 
'  competitive  with  Nutwood  that  the  May  Company  would  not  consider 
itwood . 

D.   Sears 

The  ink  was  hardly  dry  on  the  July  29,  1958  agreement  between 
.lltop  and  the  sisters  when  Petti  and  Crume  commenced  pursuit  of 
tars  as  a  potential  purchaser  of  Nutwood.   On  August  4,  1958, 
ley  met  with  James  Griffin,  a  Sears  official.   According  to  their 
tmorandum  of  the  meeting,  one  of  Griffin's  "prime  interests"  was 
le  relation  of  Nutwood  to  Shoregate,  then  under  construction  (R.1141] 

On  March  7,  1959,  Petti  sent  Griffin  a  written  suimnary  giving 

t 

'le  Nutwood  story  euid  soliciting  Sears  evaluation  of  "the  great 
i'tential  of  our  Nutwood  Development"  (R.  1155-57) . 


On  July  10,  1959,  Petti  met  with  representatives  of  a  Cleve- 
land investment  group,  which  included  Griffin, to  discuss  the  possi 
bility  of  "financing  a  development  corporation  through  public  sale 
of  stock"  (R.  1184) . 

Petti  agreed  that  he  pursued  Sears  "fairly  aggressively"  whil 
acting  for  the  sisters,  until  the  property  was  sold  to  Ridge  Hills 
and  "would  have  no  reason  to  believe  that  they  would  do  anything 
but  give  fair-minded  consideration".   He  believed  that  Griffin 
had  sent  one  of  his  assistants  to  look  at  Nutwood  (Tr.  336) . 

In  September,  1961,  during  Hilltop's  exclusive  representation 
of  Ridge  Hills,  Petti  wrote  again  to  Griffin,  enclosing  a  Nutwood 
brochure  and  soliciting  the  Sears  Company's  interest  in  Nutwood 
for  location  of  a  store  (R.  1260) .   (This  was,  of  course,  several 
years  before  Sears  later  decision  to  locate  at  Richmond  Mall.   See 
correspondence  between  Sears  and  Glazer-Marrotta  attached  to  Com- 
parable Sale  No.  C  of  Exhibit  334). 

Referring  to  his  contacts  with  Sears ^  Petti  said: 

"Q.   Did  you  do  that  (contact  Sears]  then? 

"A.   I  believe  we  did,  yes. 

"Q.   With  what  effect? 

"A.   The  same  effect.   I  got  no  response  from  anybody."  (Tr. 

E.   Sterling-Lindner-Davis 

Sterling-Lindner,  an  affiliate  of  Allied  Stores  Corporation, 
had  a  downtown  store  in  Cleveland  at  the  time  the  Smith  report  waa 
made.   It  had  not  established  any  branch  anywhere  up  to  the  time 
of  trial  (Petti  Tr.  352). 

On  July  15,  1959,  Petti  wrote  to  Sidney  Galvin,  representati'f 
of  Allied,  trying  to  Interest  him  in  Nutwood.   Despite  Petti 's   I 


i 


stive  pursuit  (R.  1177,  1184-85)  ,  Sterling-Lindner  made  no  pro- 
isal  to  locate  a  branch  at  Nutwood  (Petti  Tr.  353) . 

F.  William  Taylor  Son  &  Company 

On  November  22,  1958,  Petti  sent  David  H.  Scholl,  vice  presi- 
snt  and  general  manager  of  William  Taylor  Son  &  Company,  various 
ita  on  Nutwood,  including  an  aerial  photo,  site  plan  and  isochron 
•  driving  time  chart  (R.  1144-46) .   At  that  time  Taylor  was  a 
ibsidiary  of  the  May  Company.   Later  the  May  Company  absorbed 
[6  Taylor  Company,  so  that  the  former  Taylor  stores  are  now  bremches 
'  the  May  Company.   Again,  Petti  had  no  response  from  Scholl  and 
ylor  never  expressed  any  interest  whatsoever  in  locating  a  branch 
;  Nutwood  (Petti  Tr.  351-53) . 

G,  Other  Department  Stores 

After  going  to  work  for  Ridge  Hills,  Petti  sent  Nutwood  bro- 
lures  to  various  other  department  stores,  junior  department  stores, 
iriety  chains  and  discounters  with  no  significant  response.  These 
icluded  Montgomery  Ward  &  Co.  (R.  1257),  Interstate  Department 
:ore8  (R.  1257),  J.  J.  Newberry  Co.,  Allied  Stores,  w.  T.  Grant, 

W,  Woolworth  Co.,  J.  C.  Penney  Co,  (R.  1250),  Shopper's  Pair 
;ores,  E.  J.  Korvette,  R.  H.  Macy  6  Company,  Inc.  and  several  more 
I.  1258)  . 

About  the  most  encouraging  response  was  from  Penney,  which 
id  only  junior  department  stores  in  Cleveland  at  that  time.  Penney 
rote  to  Petti  that  "at  the  present  time  the  entire  area  is  rather 
>arsely  populated  and  it  would  be  quite  some  time  before  the  de- 
slopment  you  mentioned  ta)ces  place"  (R.  1250)  .  Other  than  this, 
le  responses  which  Petti  got  consisted  of  polite  ac)cnowledgraent8 
i.g.,  Ex.  371,  p.  240,  241,  266). 


H.      Developers 

Petti  testified  that: 

"Actually  the  situation  in  1959  and  1960  in 
greater  Cleveland  area  there  were  only  two  pro- 
fessional shopping  center  developers.   They  were 
namely  the  Ratners,  not  the  one  that  I  sold  the 
property  to,  and  the  Visconcci  [Visconsi]  family" 
(Tr.  2505) . 

The  record  shows  that  in  addition  to  the  Visconsis  and  the 
Ratners,  Edward  J.  DeBartolo  was  a  good  prospect  to  develop  a 
shopping  center  in  eastern  Cleveland.   According  to  Petti 's  testi- 
mony, DeBartolo  was  reputed  to  be  the  leading  shipping  center  de- 
veloper in  the  Mid-West  (Tr.  358) .   The  record  shows  that  each  of 
these  three  Icnowledgeable  developers  was  actively  pursued  by  Petti 
in  his  attempts  to  sell  Nutwood, 
i.  Visconsi 

Ralph  Walton  of  Halle  Bros.  Co.  referred  to  Tony  Vis 
consi  as  "Mr.  Shopping  Center  in  Cleveland  because  of  his  age  and 
the  years  he  has  spent  in  it  ..."  (Tr.  2065). 

Within  ten  days  after  signing  the  agreement  of  July 

29,  1958,  Petti  got  in  touch  with  the  Visconsis: 

"Mr.  Henry  Petti  discussed  Nutwood  informally 
with  Dominic  Visconci  ( [Visconsi]  as  a  means  of 
stimulating  interest  in  the  property  and  to  feel 
out  the  thinking  of  developers.   Made  tentative 
arrangements  to  fly  over  the  area  with  him  and 
to  discuss  the  property  in  more  detail"  (R.  1141) .      I 


( 


On  January  28,  1959,  Petti  wrote  to  O'Neill  of  further 
efforts  to  negotiate  with  the  Visconsis  (Ex.  371,  p.  73). 

On  September  14,  1959,  Petti  wrote  to  O'Neill  of  Vis- 
consi *s  interest  in  a  competing  site:  i 

"I  understand  that  Visconsi  and  the  Ratners  ... 
are  working  together  on  a  large  tract  at  Shaker 
and  Richmond  Roads.   You  might  recall  that  this       || 


was  the  one  in  which  Halle's  had  a  strong 
interest  a  couple  or  three  years  back.  We 
have  heard  from  pretty  reliable  source  that 
Halle's  and  Sterling-Lindner-Davia  are  show- 
ing interest  in  the  site  at  this  time"  (Ex. 
371,  p.  110) . 

On  September  29,  1959,  O'Neill  wrote  in  a  file  memorandum: 

"Petti  said  also  that  Galvin  told  him 
that  Halle's  have  indicated  an  interest  in 
the  Visconsi  and  Ratner  proposed  development 
at  Richmond  &  Shaker,  even  if  Halle's  also 
goes  into  the  Severance-Taylor-Mayfield  site" 
(Ex.  371,  p.  117)  . 

Thus  it  appears  that  despite  Petti 's  efforts  extending  back 

)  August,  1958,  the  Visconsis  never  expressed  any  real  interest 

1  Nutwood.   Surely,  if  Tony  Visconsi,  "Mr.  Shopping  Center"  of 

.eveland,  felt  that  Nutwood  had  any  merit  he  would  have  been 

iceptive  to  Petti 's  pursuit. 

ii.   Ratner 

Petti  distinguished  between  two  "factions  of  Ratners*, 

»th  of  which  were  large-scale  land  developers.  One  faction,  head- 

1  by  Harry,  eventually  bought  Nutwood  (Tr.  368-70,  Tr.  2505-07). 

le  other  Ratner  faction  already  owned  or  controlled  many  shopping 

inters  in  Eastern  Cleveland,  including  Shoregate  and  Goldengate. 

ley  informed  Petti  that  they  were  having  trouble  with  their  centers 

I  the  area  (Tr.  369) .   They  had  tried  unsuccessfully  to  lure  the 

ly  Company  (Tr.  426)  and  Halle  (Tr.  2071)  to  Shoregate,  two  miles 

rom  Nutwood.   In  August,  1959,  the  Ratners,  in  declining  interes- 

i  Nutwood,  told  Petti  that  "the  shopping  center  market  is  saturated" 

:x.  371,  p.  107).   Speaking  of  the  Visconsis  and  the  Ratners,  and 

lirticularly  of  his  attempts  to  interest  them  in  Nutwood,  Petti  saidi 

"These  people  felt  that  there  were  too 
many  centers  in  that  area  and  they  were  not 
interested"  (Tr.  2506). 


Hence  it  appears,  accoraing  co  i'ettx  s  own  testimony,  tnac 
the  developers  in  the  Cleveland  area  reached  independent  judgments 
that  Nutwood  was  not  a  good  site  for  a  regional  center.   As  Petti 
put  it  in  an  August,  1959  memo,  the  Ratners  "insisted  that  it  [Nut- 
wood] cannot  support  retail  or  commercial  development."   According 
to  Petti,  they  reached  this  conclusion  on  the  same  ground  as  the 
later  Smith  analysis,  that  the  effective  competition  exceeded  the 
foreseeable  need. 

Besides  Visconsi  and  Ratner,  there  was  one  other  possible 
developer-prospect  for  Nutwood,  namely,  Edward  J,  DeBartolo,  who 
had  no  centers  in  Cleveland  but  was  interested  in  invading  the 
market.  ^^ 

iii,  DeBartolo 

On  September  29,  1959,  O'Neill  wrote  in  a  memoremdun 
of  Petti 's  efforts  to  negotiate  with  DeBartolo  of  Youngstown  (Ex. 
371,  p.  117).   For  the  next  two  months.  Petti  pursued  DeBartolo 
ceaselessly  to  try  to  arouse  his  interest  in  Nutwood,   Petti  auid 
O'Neill,  in  fact,  decided  not  to  employ  Smith,  following  Treiger'si 
visit  with  them  of  October  8,  until  DeBartolo 's  site  engineers 
made  an  independent  study  of  Nutwood  (R,  1193,  A.F.,  App.  49). 

Just  how  Hilltop  can  argue  seriously  that  an  affirij 
tive  report  by  Smith  would  provide  some  open  sesame  to  development*! 
of  Nutwood  is  a  mystery.   DeBartolo  told  Petti  that  he  "would  rath^ 
have  his  own  site  engineers  report  on  the  possibilities  than  any 
of  the  location  experts  with  whom  we  had  had  communications"  (A.F. 
App.  48-49). 

In  fact,  DeBartolo' 8  men  told  Petti  unequivocally 
that  they  weren't  interested  in  an  outside  feasibility  study  (Pett 


,  360)  .   Petti  also  said  as  to  Harry  Ratner  that, 

"...  I  don't  think  he'd  have  paid  any 
more  attention  to  the  [Smith]  report  than 
the  man  in  the  moon"  (Petti  Tr.  380) . 

So,  O'Neill  and  Petti  decided  to  wait  for  DeBartolo's  pro- 
lal  based  on  the  report  of  his  own  site  engineers.  Petti  gave 
)artolo  an  oral  option  on  Nutwood.   DeBartolo's  engineers  told 
;ti  that  he  had  himself  a  deal  (Petti  Tr.  358-59).  This  deal 
rolved  a  joint  venture  in  which  Nutwood  was  valued  at  $3,500  an 
:e.  Petti  told  Treiger  that  a  national  developer,  who  t,urned 
:  to  be  DeBartolo,  had  been  given  until  November  10,  to  make  a 
m  proposal  (A.F.,  App.  49).  On  October  16,  1959^  O'Neill  wrote 
!  sisters  that  DeBartolo  was  making  his  own  study  and  might  make 
>roposal  (Ex.  371,  p.  130). 

On  October  19,  O'Neill,  Petti  and  Vincent  Aveni  of  Hilltop 
irneyed  to  Youngstown  to  discuss  Nutwood  with  DeBartolo's  engineers 
I  lawyers.   DeBartolo's  site  engineer  told  them  they  would  proceed 
:h  a  full  feasibility  study  and  would  outline  "the  kind  of  de- 
Lopment  that  would  be  warranted  at  least  initially"  (Ex.  371, 
132-133) .  O'Neill  wrote  the  sisters  on  October  27  that  DeBartolo 
lid  submit  "a  preliminary  proposal  ...  within  a  few  weeks..." 
e.  371,  p.  136)  . 

On  November  13,  O'Neill  wrote  a  memorandum  that  Petti  had 
iceived  no  proposal  from  the  DeBartolo  people"  (Ex.  371,  p.  139). 

On  December  3,  O'Neill  wrote  the  sisters  that  Petti  had  re- 
1 
:ted  to  him  that  "...  DeBartolo  has  been  fussing  around  about 

;>ther  development  in  Mentor"  (Ex.  371,  p.  140). 

1  On  December  4,  Petti  wrote  O'Neill,  "Both  the  Ratner  group 

il  Edward  J.  DeBartolo  are  still  'talking'  interest  in  Nutwood" 


DeBartolo  never  made  an  offer  for  Nutwood  (Petti  Tr.  361) . 
In  fact,  DeBartolo  never  indicated  to  Petti  that  his  people  ever 
made  a  study  of  Nutwood  (Petti  Tr.  362).   Rather,  on  December  14, 
1959,  DeBartolo  bought  the  Great  Lakes  Mall  site  for  $2,627  an 
acre  (Petti  Tr.  361,  Ex.  340,  Appendix  F.  No.  11).   Petti  had 
understood  at  the  time  that  DeBartolo  was  interested  in  putting 
together  a  shopping  center  at  Mentor  (Petti  Tr.  361) .   Obviously, 
DeBartolo,  who  had  an  option  to  purchase  Nutwood  in  October  and 
November,  1959  weighed  it  against  Great  Lakes  Mall  and  purchased 
Great  Lakes  Mall  without  even  making  any  proposal  on  Nutwood. 

On  January  28,  1960,  after  he  had  received  the  Smith  report 
and  had  received  Harry  Ratner's  offer,  Petti  wrote  ag? in  to  De- 
Bartolo recommending  that  he  bid  on  Nutwood.   In  the  same  letter, 
Petti  referred  to  the  Smith  report  as  "a  very  enlightening  study", 
and  offered  to  make  it  available  to  DeBartolo  (A.F.,  App.  72). 
Petti  never  had  any  response  from  DeBartolo  to  his  offer  to  make 
the  Smith  report  available  (Petti  Tr.  361). 

The  only  conclusion  which  can  be  drawn  from  the  Hilltop- 
DeBartolo  "negotiations"  is  that  DeBartolo,  who  was  "the  developer 
owner  of  upward  of  thirty  (30)  shopping  centers  in  northeast  Ohio 
and  Pennsylvania"  (Ex.  371,  p.  126,  127)  had  reached  the  same  con- 
clusion as  The  Higbee  Company,  The  May  Company,  The  Halle  Brother* 
Company,  Sears,  the  "Shopping  Center"  Ratners,  the  Visconsis,  the/ 
twenty-five  other  real  estate  developers  Hilltop  pursued  (Resume,] 
App.  173-76)  and,  incidentally,  Larry  Smith  and  Company,  that  NutH] 
wood  was  not  a  good  site  for  development  of  a  major  retail  centerj' 

Unless  the  court  reaches  a  conclusion  different  from  that 
reached  by  the  department  stores,  discounters  and  developers  whoirn 


3  Nutwood  was   a  good  retail   site,    Hilltop  cannot  prevail  on  any 

sory. 

I.   Nutwood  Lacked  Business  Potential,  The  "Overriding" 
Ingredient  of  a  Successful  Shopping  Center 

Hilltop  claims  that  irrespective  of  the  judgments  of  Nutwood 

department  stores,  developers  and  the  Smith  firm.  Nutwood  had 

;ellent  potential  under  criteria  laid  down  by  Larry  Smith  in  a 

)k  co-authored  by  him  (Op.  Br.  52-54)  .  Of  the  eleven  criteria 

)ted  by  Hilltop,  ten  relate  to  the  physical  characteristics  of 

)  site.  However,  the  first  criterion  is: 

"1)   The  site  must  be  located  in  the  general  area 
established  as  most  desirable  by  the  economic 
survey . " 

page  39,  the  authors  say  as  to  this  first  consideration: 

"1)   Location  of  Site.  We  mention  again  that 
the  correct  location  from  the  point  of 
view  of  business  potential  is  of  overriding 
importance"  (Ex.  368) . 

This  is  just  common  sense.  A  beautiful  site  in  the  Mojave 
lert  might  satisfy  the  remaining  criteria.  Nutwood,  while  not 
a  desert,  was  deficient  in  business  potential.   It  had  too  few 
>ple,  too  much  competition  and  no  logical  prospect  for  a  major 
lant. 

We  do  not  mean  to  say  by  the  foregoing  that  Nutwood  was  an 
!al  physical  location.   In  the  eyes  of  a  major  department  store 
s  fact  that  about  one-half  of  the  area  from  which  Nutwood  would 
nnally  be  expected  to  draw  its  patronage  was  deep  in  Lake  Erie 
ie  plate  one  of  Smith  Op.  Br.)  might  be  a  sufficient  reason  per 

sto  pass  it  by. 

t 

{  J.   Freeway  Access  to  Nutwood  Was 

I      Purely  Speculative  In  1959-60 

i 

Another  oroblero  with  Nutwood  was  that  accessibility  from  the 


freeway  spur  was  aepenaenx:  upon  wnetnei,  uiic  ouj.t:au  %jl   i\uaus  wuuxu 
approve  a  four-way  interchange  near  the  property.   This  approval 
was  still  conjectural  when  the  sisters  sold  to  Ridge  Hills.   Smith 
analysis  found  that  access  to  Nutwood  would  be  excellent  if  the 
interchange  were  built  (Ex.  29,  App.  154),  but  counseled  against 
development  of  the  property  until  the  highways  were  built  (Ex.  29, 
App.  152). 

After  the  Smith  report  was  delivered  to  Hilltop  a  new  federal 
order  on  spacing  of  interchanges  appeared  to  doom  the  reunps  at 
Nutwood.   It  was  panic  upon  learning  of  this  order  which  caused 
the  sisters  to  sell  when  they  did. 

On  January  20,  I960,  Petti  wrote  to  O'Neill  relaying  the  mis- 
givings of  some  of  his  prospects  "as  to  if  and  when  the  spur  beconi 
a  reality"  (A.F.,  App.  62-63).   On  February  17,  1960,  two  days  be- 
fore  Mrs.  Ashcraft  wrote  O'Neill  from  Gibraltar  of  her  serious 
doubts  as  to  the  wisdom  of  selling  to  Ridge  Hills  (Ex.  371,  p.  171 
172),  the  Cleveland  Press  announced  in  a  headline,  "New  U.  S.  Rule 
Seen  as  Dooming  Freeways"  (R.  1294) .  This  meant  no  ramps  for  Nut- 
wood, since  the  Bureau  of  Roads  was  requiring  interchanges  to  be 
two  miles  apart  and  an  interchange  was  certain  for  Euclid,  a  main 
artery  just  north  of  Nutwood  (R.  1231;  for  location  of  Euclid  see 
Ex.  29,  App.  153).  O'Neill  frantically  cabled  and  wrote  Mrs.  Ash^ 
craft  that  the  Ratner  offer  should  be  accepted  immediately,  befor«| 
the  Ratners  realized  the  implication  of  the  new  order  (R.  1231- 
32) ,   On  March  1,  when  details  of  the  new  order  were  made  public 
(R.  1295),  Petti  called  O'Neill  in  full  panic  stating  that  the 
"whole  diamond  at  Bishop  Road  {Nutwood]  might  be  ruled  out  under 
the  new  policy"  (R,  1233>34) .  The  day  before,  in  response  to 


(Jeill's  urgent  cable  and  letter,  Mrs.  Ashcraft  had  cabled  her 

thorization  to  accept  Ratner's  offer  (Ex.  371,  p.  178),  Three 

nths  later  O'Neill  was  still  gloating  to  the  sisters  that  he 

i   put  one  over  on  Ratner  in  getting  him  to  pay  $613,000  [$3,500 

acre]  with  the  ramp  only  a  possibility  (R.  1243) . 

K.   Rezoning  of  Nutwood  Was  Purely 
Speculative  in  1959-60 

Still  another  problem  which  inhered  in  Nutwood  was  zoning. 

1960  Nutwood  was  zoned  residential  (Op.  Br.  54-55) .  Hilltop 
aid  now  have  the  court  believe  that  modification  of  zoning  was 
foregone  conclusion  (Op.  Br.  54-55) .  Hilltop  forgets  that  in 
January  20,  1960  letter  to  O'Neill  it  stated  that  associates 
th  whom  it  had  talked  expressed  doubts  about  the  rezoning  which 
lltop  characterized  as  "basic  and  real"  (A.F.,  App.  62-63).   It 
rgets  also  its  previous  experience  in  enduring  a  long  and  tedi- 
B  ordeal  to  obtain  rezoning  for  a  shopping  center,  only  to  have 
e  plan  defeated  by  referendum  (Tr.  278)  .  Petti  admitted  that 
lue  for  shopping  center  purposes  is  created  by  rezoning  (Tr.  278). 
Hilltop  also  overloolcs  the  litigation  experience  which  defeat- 

a  regional  center  at  Beachwood,  near  Severance,  See  Berger  v. 

n   Sweringen  Co.,  95  O.L.A.  325,  200  N.E.  2d  489  (1964) ; (see  Wal- 

n   Tr.  2069)  and  the  zoning  litigation  which  )cept  Severance  in 

18  courts  for  several  years  (R.  1061) .  . 

I 

I   On  the  possibility  of  rezoning  Nutwood,  Hilltop  refers  to  the 

utimony  of  Martha  Tyler  (Op.  Br.  55).  Our  motion  to  8tri)ce  Mrs. 

jLer's  testimony  was  not  passed  on  by  the  trial  court,  because 

(found  in  Smith's  favor  on  Nutwood's  claimed  potential  as  a 

t>pping  center  (M.D.,  App.  10),  Our  motion  was  well  taken.  First, 


Mrs.  Tyler's  testimony  (Tr.  302-19)  was  proscribed  under  the  rule 
that  a  public  officer  may  not  impeach  and  explain  thie  record  of 
official  acts.   32A  C.J.S.  152,  Evidence  S810b,  Lillions  v.  Gibbs, 
47  Wn.  2d  629,  632,  289  P.  2d  203  (1955),  Seattle  v.  Parker,  13 
Wash.  450,  43  Pac.  369  (1896).   The  minutes,  resolutions  or  other 
official  records  are  the  only  proper  evidence  of  these  proceed- 
ings. Moreover,  Mrs.  Tyler's  testimony  as  to  whether  the  Willough 
by  Hills  Council  was  favorably  disposed  toward  granting  commercial 
zoning  for  part  of  Nutwood  (Tr.  307)  was  inadmissible  as  hearsay 
and  as  an  attempt  to  speculate  as  to  the  future  course  of  official 
action.   State  Roads  Comm.  v.  Warriner,  211  Md,  480,  128  A.  2d  248 
254  (1957). 

Except  for  the  testimony  of  Mrs.  Tyler,  Hilltop  presented  no 
evidence  as  to  the  probability  of  rezoning.   Its  reference  (Op. 
Br.  55)  to  the  testimony  of  its  valuation  witness  Fenton,  as  show- 
ing reasonable  likelihood  of  rezoning,  is  without  any  supporting 
record  reference.   None  could  be  made.   Hilltop's  reference  to 
Exhibits  201-9  and  201-4  (Op.  Br.  55)  support  no  conclusion  strong- 
er than  that  the  Willoughby  Hills  Council  at  an  "informal  meeting*' 
on  July  1 ,    1959  looked  with  favor  upon  commercial  development  of 
a  portion  of  Nutwood. 

L,   The  Independent  Survey  of  Nutwood  By  Roebuck 
Confirmed  Smith's  Negative  Conclusions 

Hilltop  boasts  that  Melvin  Roebuck,  a  Smith  expert  witness, 

"was  an  expert  witness  for  Hilltop"  (Op.  Br.  55) .   Since  the  court 

found  against  Hilltop  on  the  issue  to  which  Roebuck's  testimony 

was  directed,  if  Roebuck's  testimony  supported  Hilltop's  position, 

the  judge  was  evidently  not  persuaded  by  it.   Hilltop's  strained 


Efort  to  convert  Roebuck's  findings  into  an  endorsement  of  Nut- 
5od  is  thus  of  little  moment.   The  trial  judge  found,  from  the 
jlter  of  facts  and  expert  opinions  presented  as  to  Nutwood's  po- 
jntial  as  a  shopping  center,  that  Hilltop  had  failed  to  prove 
Ls  contentions  (M.D.,  App.  10,  0.0. ,  App,  5,  9) 

The  invalidity  of  Hilltop's  claim  that  Roebuck's  testimony 
>mehow  supported  its  position  lies  mainly  in  its  neglect  to  dis- 
Lnguish  Roebuck's  finding  of  potential  of  total  retail  area  at 
itwood  by  1970  of  286,000  square  feet  and  his  finding  that  of 
lis  total,  "at  best  I  could  find  around  44,000  square  feet  for  a 
ipartment  store"  (Tr.  1917-19) .   To  put  this  testimony  in  per- 
jective,  it  is  necessary  to  understand  its  background. 

In  his  study  of  Nutwood  Roebuck  applied  techniques  developed 

f   the  Cleveland-Cuyahoga  County  Regional  Planning  Commission, 

len  he  testified.  Roebuck  was  Director  of  Research  and  Planning 

3r  the  Greater  Cleveland  Growth  Board  (Tr.  1897).  He  was  pre- 

Lously  chief  planner  for  the  Cleveland-Cuyahoga  County  Regional 

Lanning  Commission  and  had  served  as  a  consultant  to  various 

svernmental  agencies  (Tr.  1900-02)  .  While  with  the  Planning  Com- 

Lssion  he  was  responsible  for  the  program,  methods,  collection 

f  data  and  writing  of  Suburban  Business  Centers  (Ex.  209b)  and 

:s  Technical  Supplement  (Ex.  209c),  These  two  reports,  which 

ire  prepared  in  1956-58  (Tr.  1911)  but  released  to  the  public  in 

xly,  1960  and  late  1961,  respectively  (Tr,  1903)  were  supported 

\   $80,000  to  $90,000  of  county  and  federal  funds.  They  were  in- 

mded  to  develop  the  existing  pattern  of  shopping  center  acti- 

j 

Ity  in  suburban  Cleveland  and  to  forecast  future  space  needs  in 

iitail  categories  (Tr,  1904), 


From  some  35,000  consumer  interviews,  Roebuck  and  his  staff 
determined  that  in  suburban  Cleveland  each  feunily  supported  45 
square  feet  of  retail  space,  consisting  of  30  square  feet  in  sub- 
urban business  centers  and  15  square  feet  in  other  retail  facil- 
ities (Tr.  1906) . 

Roebuck  was  asked  by  counsel  for  Smith  to  make  an  independent 
study  of  Nutwood  to  determine  whether  in  his  opinion,  based  on 
data  available  in  January,  1960,  the  site  would  support  a  region- 
al shopping  center  by  1970  (Tr.  1912) .   He  had  never  read  or  seen 
Exhibit  29  (Tr.  1916-17) .   Using  the  materials  and  methods  develop 
ed  in  the  earlier  studies.  Roebuck  defined  a  trade  area  for  Nut- 
wood and  determined  the  "net  supporting  families"  available  to 
the  site  from  that  trade  area  (Tr.  1914-16) .  These  areas  and  the 
net  supporting  families  are  shown  on  Exhibit  341  by  census  tract. 

Roebuck  found  that  his  net  supporting  families  would  support 
only  286,110  square  feet  of  total  retail  area  at  Nutwood,  which 
would  include  convenience  goods  stores,  personal  services  and 
shopping  goods  store  types  (Tr.  1916).   Plainly,  a  total  of  286,11 
square  feet  at  Nutwood  by  1970  could  not  fulfill  Roebuck's  initial 
assumption  that  a  regional  center  at  Nutwood  would  "be  one  that   ' 
is  a  minimum  of  a  half  million  square  feet  ..."  (Tr.  1913).   Since 
his  assumption  of  a  department  store  at  Nutwood  was  for  one  with 
a  minimiun  size  of  150,000  square  feet,  and  he  could  find  only 
44,000  square  feet  of  department  store  potential,  his  ultimate 
conclusion  was  that  the  Nutwood  trading  area  could  not  support  a 
regional  shopping  center  by  1970  (Tr.  1918)  , 

Hilltop's  statement  that  Roebuck's  1970  retail  potential  of 
286,110  feet  was  after  discounting  facilities  constructed  between 


50  and  1965  is  in  error  (Op.  Br.  55-56) .   For  the  statistical 

ta  used  in  preparation  of  Exhibit  341,  Roebuck  "flashed  back 

:o  history  and  did  it  as  of  1959"  (Tr.  1913).   He  did,  however, 

:identally  review  shopping  center  and  population  developments 

ice  1961  (Tr.  1914).   Contrary  to  Hilltop's  claim.  Roebuck's 

idy  of  Nutwood  was  not  "radically  more  favorable  than  Smith's 

ilysis"  (Op.  Br,  57) .   Smith  also  found  general  retail  potential 

:  Nutwood  in  1970.   But,  as  Roebuck  confirmed,  very  little  of 

:s   was  department  store  potential.   To  illustrate  from  Exhibit 

I,  the  Smith  Nutwood  workpapers,  the  fourth  paper  down  on  the 

:t-hand  side  shows  some  $14,801,000  of  unsatisfied  food  potential 

:  the  Nutwood  primary  by  1970,  $1,835,000  worth  of  potential  for 

irniture  and  Appliances",  $2,087,000  worth  of  "Drugs"  potential, 

:  only  $122,000  of  "Department  Store"  potential  (See  Ex.  29,  App. 

i) .   In  fact.  Smith's  conclusion  to  Hilltop  was  that  "a  neighbor- 

>d  center  (i.e.  one  featuring  convenience  goods,  primarily)  can 

developed  at  the  subject  location"  (Ex,  29,  App.  152),  What 

:wood  lacked,  as  Smith  and  Roebuck  found,  was  sufficient  depart- 

it  store  potential  by  1970  to  justify  the  development  of  a  re- 

»nal  shopping  center. 

V,   THE  TRIAL  JUDGE  WAS  CORRECT  -  HILLTOP  FAILED 
TO  PROVE  THAT  THE  VALUE  OF  NUTWOOD  EXCEEDED  ■ 
$3,500  AN  ACRE  (Spec,  of  Errors  4,  5  and  6, 
Op,  Br.  58-68) ______«_ 

The  trial  court  found  that  Hilltop  failed  to  prbve  that  but 
>  the  lack  of  a  favorable  market  analysis  it  would  have  been 
>j8  to  find  a  buyer  willing  to  pay  more  than  $3,500  an  acre  for 
Iwood  (M,D.,  App,  10).   The  court  was  not  persuaded  by  the  testi- 
M/  of  Hilltop's  expert  on  valuation,  Fenton,  that  the  property 


was  worth  more  than  Ridge  Hills  paid  (M.D.,  App.  10).   Hilltop 
attacks  the  court's  observation  that  Fenton's  testimony  was  found- 
ed on  hindsight  and  on  comparable  sales  which  were  not  probative 
of  Nutwood's  value  (Op.  Br.  58),   This  court's  review  of  the  trial 
court's  action  on  this  phase  of  the  case  is  to  determine  whether 
the  findings  were  clearly  erroneous.   We  called  the  trial  court's 
attention  to  the  many  deficiencies  in  Fenton's  testimony  in  a 
motion  to  strilce  Fenton's  opinion  as  to  value  (Tr.  1476).   The 
trial  court,  because  of  its  conviction  that  Hilltop  had  not  proved 
Nutwood  to  be  worth  more  than  $3,500  an  acre,  found  it  unnecessary 
to  rule  on  our  motion  (M.D.,  App.  10), 

The  four  basic  shortcomings  of  Fenton's  testimon-  were; 

1,  His  valuation  was  founded  in  major  part  on  developments 
subsequent  to  the  valuation  date  of  January  8,  1960,  in  violation 
of  the  rule  stated  in  Standard  Oil  Co.  of  Calif,  v.  Moore,  251  F. 
2d  188,  221  (9th  Cir.  1957),  cert.  den.  356  U.S.  975  (1958). 

2 .  His  valuation  was  founded  in  major  part  on  facts  not  in 
evidence,  again  in  violation  of  the  rule  stated  in  Moore  at  page 
221. 

3.  His  valuation  was  based  upon  the  assumption  of  changes 
in  use  and  zoning,  contrary  to  Olson  v.  United  States,  292  U,S. 
246  (1934);  United  States  v.  Benning,  330  F.  2d  527  (9th  Cir.  1964 
and  4  Nichols,  Eminent  Domain,  p.  245,  Section  12.322(1].   These 
authorities  require  that  valuation  be  based  upon  existing  use  and 
zoning.   The  possibility  of  change  may  be  considered  but  may  not 
be  assumed. 

4,  His  valuation  was  based  upon  speculation  as  to  future 
policies  of  the  Bureau  of  Roads,  and  was,  therefore,  improper 


2r  such  cases  as  Poison  Logging  Co.  v.  United  States ^  160  F. 

712,  717  (9th  Cir.  1947),  and  United  States  v.  Cooper,  227  F. 

357  (5th  Cir.  1960) . 

We  will  review  these  improprieties  in  the  order  stated. 

A.   Fenton's  Valuation  Was  Based 
In  Major  Part  on  Hindsight 

Fenton's  testimony  of  valuation  depended  upon  his  finding 

b  the  highest  and  best  use  for  Nutwood  was  for  regional  shop- 

j  center  purposes  (Tr.  1408) .   He  stated  that  all  of  the  factors 

out  in  his  written  appraisal.  Exhibit  334,  influenced  in  some 

}ure  his  valuation  (Tr.  1408)  .   That  this  appraisal  was  found- 

irincipally  on  hindsight  may  be  seen  from  the  following  review 

reof: 

Page  1. 

(A)  The  "Location  of  the  Property"  speaks  as  of  1965,  not 
January  8,  1960  (Tr.  1409). 

(B)  Fenton  relied  for  his  assumption  that  Nutwood  was  a 
"prime  regional  shopping  center  site"  upon  a  report  by 
Joseph  B.  Ward  6  Associates  which  was  written  in  1965  and 
which  itself  depended  on  driving  time  surveys  made  in  1965 
on  roads  not  in  existence  in  1960,  and  documents,  such  as 
Retail  Watersheds,  Exhibit  330,  published  after  January,  1960. 

Page  2. 

The  population  figures  relied  upon  by  Fenton  were  from  the 

1960  census,  which  was  not  available  on  January  8,  1960 

(Tr.  1415-16) . 
Page  3 . 

Access  was  described  in  the  present  tense  over  roads  not 


in  existence  on  January  8,  1960.   Further,  access  from 
the  proposed  Euclid  Spur  to  the  property  was  described  in 
the  present  tense  as  by  "a  full  diamond  interchange"  which 
was  not  the  fact  on  January  8,  1960  (Tr.  1417-22). 

Page  4 . 

"There  are  many  subdivisions  building  up  around  the  propert 
to  the  south  and  east...."   Fenton  had  no  idea  how  many  of 
these  subdivisions  were  in  being  in  January,  1960  (Tr.  1417 
18)  . 

Page  4 . 

"Utilities,  in  1960  were  to  the  property,  although  not  to 
the  extent  that  they  are  now."  Fenton  had  no  ^imiliarity 
with  the  extent  to  which  the  property  was  served  by  util- 
ities in  January,  1960  (Tr.  1423-31)  . 

Page  4a. 

Fenton 's  plot  plan  of  the  property  showed  1965  zoning.   He 
indicated  on  page  5  under  "Zoning"  that  the  1960  zoning 
was  for  "suburban  residential  uses".   Yet  he  testified 
that  he  purposely  did  not  investigate  any  properties  as 
potential  comparable  transactions  which  were  so  zoned  (Tr. 
1468-69) . 

Page  5. 

After  reciting  that  "As  of  the  day  of  inspection  the  south 
portion  of  the  tract  ...  is  zoned  either  for  commercial 
or  light  industrial  and  research  par)c  uses,"  he  concluded, 
"Thus,  it  is  presumed  that  the  zoning  would  have  been  no 
impediment  to  putting  the  land  to  its  highest  and  best  use.- 
Obviously,  Fenton  was  strongly  influenced  by  the  hindsight. 


ot  later  rezonings. 

Page  5. 

Again,  under  "Highest  and  Best  Use",  Fenton  spoke  in  the 
present  tense,  in  terms  of  1965  access,  population,  com- 
muting tolerances,  etc. 

Page  6 . 

Fenton  drew  broad  inferences  from  the  construction  of 
Severance  and  Great  Lakes  Mall,  both  of  which  were  built 
after  January  8,. 1960.   He  also  referred  to  Richmond  Mall 
which  had  not  even  been  considered  by  January  8,  1960. 

Page  7. 

Again,  Fenton  referred  extensively  to  construction  of 
Richmond  Mall,  Great  Lakes  Mall  and  Severance,  all  much 
later  events. 

Page  8. 

In  the  first  full  paragraph  Fenton  referred  to  what  the 
present  owners  of  Great  Lakes  Mall  felt  their  property 
was  worth.   Further,  Fenton  referred  to  the  Smith-Austin 
agreement  on  Severance  of  February  10,  1960. 

Page  9. 

Again,  Fenton  referred  to  construction  of  Severance, 
Richmond  Mall  and  Great  Lakes  Mall,  all  of  which  occurred 
after  January  8,  1960,  and  made  sweeping  comparisons  and 
conclusions. 

Page  11. 

In  the  second  full  paragraph  Fenton  spoke  of  Nutwood  as 
"located  at  the  junction  of  the  two  great  freeways  serving 
the  East  Cleveland  area,  on  a  traffic  interchange,  and  that 


the  other  three  corners  of  the  interchange  do  not  have  the 
unity  of  ownership  nor  the  zoning,  nor  as  good  identifica- 
tion with  the  freeway  as  does  Nutwood."   All  of  this  spoke 
as  of  1965,  not  January  8,  1960. 
Addenda  to  Exhibit  334. 

Of  Fenton's  comparable  sales,  only  "A"  (Great  Lakes  Mall) 
and  "E"  (May  Co.)  are  pre-January  8,  1960.   Even  as  to  Greai 
Lakes  Mall,  Fenton  applied  a  liberal  dose  of  hindsight.   He 
stated,  "It  is  interesting  that  the  owner  now  says  the  lemd 
is  worth  about  $50,000  an  acre,"  and  wrote  that  the  "Zoning' 
was  "Conimercial"  .   Although  this  would  seem  to  relate  to 
December  14,  1959,  Fenton  testified  that  it  related  to  1965 
zoning  (Tr.  1451) .   He  did  not  even  know  whether  the  Great 
Lakes  Mall  property  was  rezoned  to  commercial  before  or 
after  January  8,  1960  (Tr.  1451-52). 

Comparable  Sale  No.  B  involved  the  purchase  by  Sears  of  a 
site  in  the  Richmond  Mall  Shopping  Center  on  December  20, 

1963,  almost  four  years  after  Jemuary  8,  1960.   Not  content 
with  four  years  of  hindsight,  Fenton  relied  on  later  hearsa] 
in  stating,  "...  350,000  square  foot  Sears  unit  being  built 
a  part  of  the  Richmond  Mall  Shopping  Center,"  referring  to 
to  July  1,  1965. 

Comparable  Sale  No.  C  involved  jm  assemblage  of  many  tracts 
for  the  Richmond  Mall  Shopping  Center.  Of  the  twenty-one 
(21)  transactions  listed  by  Fenton,  sixteen  (16)  were  in 

1964,  two  (2)  were  in  1963  and  three  (3)  were  in  October, 
1962,  Fenton  wrote  as  to  "Zoning*  -  "Property  has  been    i 
rezoned  from  residential  to  business  and  commercial"  but 


was  vague  as  to  dates  when  this  was  accomplished  as  to 
individual  parcels  (Tr.  1453) . 

As  to  Comparable  Sale  No.  F,  Severance,  Fenton  stated, 
"This  property  is  now  developed  into  the  finest  shopping 
center  in  the  Cleveland  area,"  Despite  the  fact  that  Fen- 
ton on  direct  referred  to  Severance  as  his  chief  comparable 
(Tr.  1382-83)  ,  he  had  the  mistaken  idea  that  the  Severemce 
rezoning  was  not  accomplished  until  1960  (Tr.  1454-55) . 
Actually,  the  property  was  rezoned  for  shopping  center 
purposes  in  1954,  before  the  first  transaction  referred  to 
by  Fenton  under  Comparable  Sale  No.  E  (A.F.,  App.  30). 
In  his  "Supplementing  Appraisal",  Exhibit  334A,  dated  July  19, 
•  65  (the  trial  started  July  20,  1965)  ,  Fenton  presented  twelve 
iges  of  additional  hindsight.   For  example,  he  compared  the  Nut- 
tod  assessed  values  of  1960  and  1965  and  stated, 

"It  is  interesting  to  note  that  the  land 
in  Willoughby  Hills  is  recognized  as  having 
changed  in  character,  in  the  fact  that  the 
assessed  value  has  tripled  since  1960.   The 
land  in  Wickliffe  has  been  considered  as  rather 
residential  or  institutional,  that  north  of 
the  spur  being  in  close  proximity  to  a  college 
while  that  south  of  the  spur  behind  the  Sohio 
Gas  Station  being  platted  for  residential  pur- 
poses.  This  platting  has  been  partially  im- 
plemented with  grading  and  water  lines,  hit  I 
am  informed  by  Mr.  William  Bendfelt,  City  En- 
gineer for  the  City  of  Wickliffe,  that  the 
City  is  being  petitioned  for  a  change  in 
zoning  to  accommodate  a  major  motel  and  res- 
taurant operation  to  be  built  by  Stouffer's." 
(Ex.  334A,  p.  1) . 

The  references  to  a  Sohio  Gas  Station,  platting,  grading  and 
ther  possible  improvements  of  the  property  were  all  to  events 
Lnce  1960,  or  to  rumors  of  future  events  (Ex.  334A,  p.  1). 

Page  2  of  Exhibit  334A  is  a  mixture  of  hindsight,  corrections 


and  inadmissible  hearsay.   In  the  first  category,  Fenton  amended 
his  acreage  by  deducting  26.24  acres.   This  was  the  acreage  actu- 
ally taken  for  the  Euclid  Spur  in  December,  1960.   Obviously,  the 
acreage  of  taking  could  not  have  been  known  in  January,  1960  (See 
Tr.  1434-35) . 

On  pages  3-4  under  the  heading  "Zoning",  Fenton  stated: 

"Zoning  -  The  information  on  zoning  as  given 
on  Page  5  of  the  appraisal  [Ex.  334]  is  garbled. 
Present  zoning  in  the  Willoughby  portion  of  the 
tract  being  divided  between  business  in  the  south 
portion  and  multiple  family  in  the  north  portion. 
The  Wickliffe  portion  south  of  the  freeway  re- 
mains zoned  residential,  but  an  application  is 
being  made  for  a  revision  to  business,  a  change 
which  Mayor  Beebe  says  will  be  welcomed," 

None  of  this  zoning  information  would  have  been  available  to 
em  appraiser  in  January,  1960. 

On  page  4,  Fenton  referred  to  "a  strip  development,  such  as 
appears  to  be  developing"  at  Nutwood  and  to  present  zoning  of  the 
other  three  corners  of  Chardon  and  Bishop,   Next,  Fenton  reported 
conversations  with  a  variety  of  people  who  purportedly  theorized 
with  him  as  to  what  different  course    events  at  Richmond  Mall, 
Severance  and  Great  Lakes  Mall  might  have  taken  "had  Nutwood  been 
underway".  This  unsworn  hearsay,  based  on  purely  speculative  hind- 
sight, is  what  Fenton  used  to  make  his  vaulation. 

Next  Fenton  analogized  from  Nutwood  in  Cleveland  to  Northgate 
Shopping  Center  in  Seattle,   This  court  recently  frowned  on  this 
type  of  cross-country  comparability  in  Fairfield  Gardens,  Inc.  v. 
U.S.,  306  F.  2d  167,  171  (1962), 

The  foregoing  review  supports  the  district  court's  finding 
that  Fenton's  testimony  was  based  on  hindsight  (M.D,,  App.  10), 
Fenton' 8  valuation  opinion  was  most  certainly  based  "in  part  upon 


i 


lent  to  that  [valuation]  date."   As  held  in  Standard  Oil  Company 

Moore >  251  F.  2d  188,  221  (9th  Cir.  1957),  such  a  valuation  is 

iproper  and  inadmissible. 

B.   Fenton's  Valuation  Was  Based 

Largely  on  Facts  Not  In  Evidence 

In  reaching  his  opinion  Fenton  drew  freely  from  facts  not  in 
'idence.   Many  of  these  facts  were  doubly  objectionable  as  per- 
lining  to  events  occurring  since  the  critical  date  of  January  8, 
160.   An  example  is  the  Homer  Hoyt  report  on  the  Richmond  Mall 
te,  referred  to  by  Fenton  on  direct  (Tr.  1356) ,  This  report  was 
epared  in  March,  1964  (Tr.  1476) .   Fenton  referred  to  the  "glow- 
ig  feasibility  report  from  Mr.  Homer  Hoyt*  (Tr.  1384)  .  While  this 
•mment  was  stric)cen  on  our  motion  (Tr.  1398-99)  Fenton 's  valuation 
IS  obviously  based  in  part  on  the  report,  which  is  not  in  evidence* 

Fenton 's  use  of  improper  evidence  is  typified  by  his  "Supple- 
inting  Appraisal".  This  exhibit  was  neither  offered  nor  even 
irked  while  the  witness  was  on  the  stand.  Thus,  we  were  deprived 
:  the  opportunity  of  cross  examination.   In  that  exhibit  Fenton 
.ibly  related  purported  conversations  with  the  City  Engineer  of 
.cklif fe  (page  1) ,  the  mayors  of  Willoughby  Hills  and  Wickliffe 
)age  2  and  bottom  of  page  3) ,  Charles  Knight  (page  4) ,  a  Mr. 
mzinger  (pages  4  and  10) ,  a  Mr.  Marotta  (page  4) ,  and  a  Mr. 
>striana  (pages  5-11) . 

Fenton 's  complete  lack  of  understanding  of  the  proper  use  of 
)mparable  transactions  is  demonstrated  by  his  reference  to  and 
je  of  the  taking  by  the  State  of  Ohio  of  part  of  Nutwood  for 
Lghway  purposes  (pages  7-8  of  Exhibit  334A) .  This  "comparable" 


k1 


which  the  witness  did  not  include  in  the  transactions  exchanged 
before  trial,  became  the  keystone  of  Fenton's  "revised"  appraisal 
of  $2,500,000.   He  used  it  directly  in  his  appraisal  of  39.48  acres 
of  Nutwood  on  page  9  of  his  Exhibit  334A. 

It  is  axiomatic  that  transactions  involving  prospective  con- 
demnors are  inadmissible,  unless  very  careful  foundation  is  laid. 
See  cases  gathered  at  85  A.L.R.  2d  163-173  (1962).   Fentoh  did 
not  state  whether  he  had  talked  to  either  the  State  of  Ohio  or  to 
Ridge  Hills  Development  Co.  (called  "Ridgeway"  by  Fenton  on  page  8) 
to  determine  whether  the  amount  of  consideration  paid  was  influence 
by  the  fact  that  the  grantee  was  a  condemning  authority.   Also, 
Fenton  ignores  blithely  the  fact  that  the  part  taken  by  the  State 
included  all  of  the  Euclid  Avenue  frontage  which  was  already  zoned 
to  support  180  apartment  units  (A. P.,  App.  79,  Ex.  .348A,  p.  3). 

Another  puzzling  aspect  of  Fenton's  "revised"  appraisal  is 
the  fact  that  he  stated  "The  appraisal  should  have  been,  and  I 
don't  know  how  these  blind  spots  hit  you,  but  the  appraisal  should 
have  been  of  132  ...  acres  ..."  (Tr.  1432-33),  whereas  in  his  Ex- 
hibit 334A,  page  9,  he  appraised  the  full  174  acres. 

Still  another  inconsistent  aspect  of  Fenton's  testimony  was 

his  insistence  that  he  made  no  investigation  of  residential  trans- 

I 
actions: 

"Q.  Now,  I  believe  I  asked  you  a  question  about 

whether  you  incident  to  this  winnowing  process 
which  you  testified  to  on  direct  examination 
had  found  any  sales  of  residential  real  estate 
in  the  Greater  Cleveland  area,  restricting  our- 
selves to  the  Nutwood  trading  area,  of  more 
than  thirty  acres  which  have  been  sold  at 
$3,500.00  an  acres  before  January  8,  1960, 
didn't  I?  , 

"A.   That's  right.  , 


"A.  No,  I  didn't,  Mr.  White,  I  didn't  look  for  any 
residential  sales  of  any  kind. 

**** 

"Q.   Did  you  find  any  such  transactions? 

"A.  No,  I  don't  know  of  any.   I  didn't  look  for  any. 

THE  COURT:   You  mean  when  you  were  in  Cleveland 
you  didn't  look  for  any? 

"A.   That's  what  I  mean,  your  Honor,  I  didn't  look  in 
Cleveland  for  any  residentially-zoned  properties" 
(Tr.  1468-69) . 

Yet  on  page  8  of  Exhibit  334A  Fenton  states,  "It  appears  from 
e  investigation  made  of  this  period  of  time,  that  the  residential 
rket  was  something  above  the  $3,500  paid  by  the  Ridgeway  Develop** 
nt  Company,  but  not  above  the  amount  paid  by  the  State." 

How  could  Fenton  state  on  July  19,  1965,  that  the  "residen- 

al  market  was  something  above  the  $3,500  paid  by  the  Ridgeway 

velopment  Company  ..."  and  state  on  July  29,  1965,  under  oath, 

at  he  found  no  residential  transactions  above  $3,500  an  acre  be- 

use  he  did  not  investigate  transactions  involving  residential 

operty?  Either  Fenton  made  no  investigation  of  residential 

ansactions,  in  which  event  his  reference  to  the  residential 

rket  is  unsupported,  or  he  made  an  investigation  and  testified 

ilsely.   In  either  event  his  opinion  as  to  the  value  of  Nutwood 

iS  based  on  facts  not  in  evidence. 

C,   Fenton 's  Valuation  Was  Based  on  Improper 

Assumptions  as  to  Potential  Use  and  Rezoning 

The  impropriety  of  valuation  testimony  founded  on  assumption 

'  rezoning  and  potential  use  of  the  property  based  on  rezoning  is 

•where  better  stated  than  in  Nichols,  Eminent  Domain,  p.  245-246, 

•c.  12.322  11): 


"An  important  CAVEAT  to  remember  in  applying 
the  rule  is  that  the  property  must  not  be  evalu- 
ated as  though  the  rezoning  were  already  an  accom- 
plished fact.   It  must  be  evaluated  under  the  re- 
strictions of  the  existing  zoning  and  consideration 
given  to  the  impact  upon  market  value  of  the  like- 
lihood of  a  change  in  zoning." 

One  of  the  cases  most  frequently  cited  in  support  of  this 
proposition  is  United  States  v.  Meadow  Brook  Club,  259  F.  2d  41 
(2nd  Cir.  1958) .   There  the  property  to  be  valued  was  zoned  resi- 
dential, but  the  property  owner  had  filed  a  petition  for  rezoning 
to  industrial  use  before  the  valuation  proceeding  was  commenced. 
At  the  trial  the  property  owner  sought  to  establish  the  value  of 
the  tract  as  industrial  property.   The  trial  judge  considered: 

"'[tlo  what  extent  the  possibility  or  probability 
of  a  change  [in  zoning]  would  affect  the  value 
as  of  the  date  of  taking'  and  stated  only  the 
obvious  when  it  said  that  such  effect  'is  de- 
pendent upon  the  degree  of  probability,  the 
imminence  of  the  change,  the  effectiveness  of 
the  opposition,  and  other  factors  which  are 
largely  speculative  and  conjectural.'  D.C.E.D. 
N.Y.  149  F.  Supp.  749,  752."   (259  F.  2d  41  at 
44,  Footnote  2) . 

The  Court  of  Appeals  affirmed.   Its  holding  was  as  follows t 

"Just  compensation  compatible  with  the  re- 
quirements of  the  Fifth  Amendment  is  the  fair 
market  value  of  the  condemned  property  just 
prior  to  the  taking,  [citing  cases].   This 
evaluation  should  reflect  not  only  the  purpose 
for  which  the  property  has  theretofore  been 
used,  but  other  uses  which  might  render  it 
more  profitable.   Olson  v.  United  States,  292 
U.S.  246,  54  S.  Ct.  704,  709,  78  L.  Ed.  1236. 
It  would  be  improper  to  value  the  property  as 
if  it  were  actually  being  used  for  the  more 
valuable  purpose."   (259  F.  2d  at  44-45)  (Emphasis  added; 

The  court  rejected  the  property  owner's  contention  that  the 
property  should  have  been  valued  "as  if  it  had  already  been  re- 
zoned  for  industrial  use  . . ,  because  of  the  alleged  imminence  of 
such  rezoning."   (259  F.  2d  41,  45), 


The  Meadow  Brook  case  was  cited  with  approval  in  United  States 

Benning>  330  F.  2d  527,  532  (9th  Cir.  1964).   This  court  said 

ere: 

"...  The  Government  correctly  points  out  that 
a  potential  future  use  of  condemned  property 
should  be  considered  not  as  the  present  measure 
of  value  but  only  to  the  extent  that  the  prospect 
of  demand  for  such  use  would  have  affected  the 
price  a  willing  buyer  would  have  offered  for 
the  property  just  prior  to  the  taking." 

Now  let  us  review  Fenton's  testimony  in  the  light  of  these 

tablished  rules.   In  short,  did  he  weigh  the  possibility  of 

ning  change  and  regional  shopping  center  use  as  a  factor  in 

aching  his  valuation  or  did  he  assume  that  the  property  was 

tually  being  used  for  the  more  valuzUsle  purpose  or  %rould  be  in 

e  immediate  future? 

First,  let  us  look  at  Fenton's  appraisal.  Exhibit  No.  334. 

page  2,  he  says; 

"Thus,  it  is  assumed  that  the  Nutwood  Farms 
property  on  the  date  of  appraisal  was  a  regional 
shopping  center  site,  with  enough  retail  trade 
available  to  it  to  make  it  a  success  at  that 
time,  and  that  this  was  known  to  the  trade  through 
a  highly  responsible  feasibility  study,  whose  con- 
clusions were  favorable  and  which  recommended 
immediate  development. 

"This  assumption  includes  the  fact  that  as 
of  January  8,  1960,  so  far  as  was  known,  there 
was  available  for  this  site  an  adequate  depart- 
ment store  tenemt,  such  as  the  May  Company, 
Sears  Roebuck,  Federal  Department  Stores, 
Higbee  and  Halle,  or  others." 

On  page  5,  under  "Zoning",  he  says: 

"Thus,  it  is  presumed  that  the  zoning  would 
have  been  no  impediment  to  putting  the  land  to 
its  highest  and  best  use." 

On  Page  12 ,  he  says : 

"On  the  basis  of  the  above,  it  is  my  opinion, 
therefore,  that  the  value  of  the  Nutwood  Farm  site. 


as  of  January,  1960,  assuming  it  to  be  ready 
for  shopping  center  use  as  evidenced  by  the 
Joseph  B.  Ward  Feasibility  Study,  was  between 
$15,000  and  $20,000  per  acre  and  in  my  judgment 
the  value  was  about  $17,500  per  acre,  which  for 
173.439  acres  is  $3,035,183,  ..." 

On  direct,  Fen ton  testified; 


N 


Q,  Would  you  continue  with  any  other  factors  upon 
which  your  opinion  as  to  the  highest  and  best 
use  of  the  property  was  based? 

"A.   Yes,  as  of  the  date  of  the  appraisal,  the 
property  was  zoned  residential,  but  my  in- 
vestigation indicates  that  both  the  Town  of 
Wickliffe,  and  the  Village  of  Willoughby  Hills 
would  have  been  very  cooperative  in  helping 
a  developer  put  a  regional  shopping  center 
on  this  property,  and  therefore  I  assume 
that  the  matter  of  proper  zoning  presented 
no  problem  "  (Tr.  1364)  . 

On  cross,  Fenton  confirmed  the  fact  that  he  assumed  the  re- 
zoning  of  Nutwood  rather  than  having  weighed  the  possibility  of 
rezoning  (Tr.  1436) .  He  also  assumed  that  the  property  could  be 
developed  for  regional  shopping  center  purposes,  rather  than  having 
weighed  the  possibility  (Tr.  1436) .   If  there  were  any  doubt  as 
to  Fenton 's  assumption  as  to  rezoning,  it  is  resolved  by  his  stead- 
fast insistence  that  he  considered  as  comparable  to  Nutwood  only 
tracts  which  were  already  zoned  commercial  (Tr,  1469)  , 

D.   Fenton 's  Valuation  Was  Based  on  Improper  Assumptions 
as  to  Future  Policies  of  the  Bureau  of  Roads 

The  rule  that  a  witness  may  not  base  his  valuation  testimony 

on  assumptions  and  speculation  as  to  future  policies  of  the  Federal 

Government  is  well  illustrated  by  Poison  Logging  Co.  v.  United 

States,  160  F.  2d  712,  716-717  (9th  Cir.  1947);  also  see  United 

States  V.  Cooper,  277  F.  2d  857,  860-862  (5th  Cir.  1960).   In 

Poison  the  Secretary  of  Agriculture  sought  to  acquire  lands  for 

a  road  intended  to  service  a  national  forest.   The  land  comprised 


one-hundred- foot  strip  some  eleven  miles  in  length.  At  trial 

e  government  witnesses  testified  that  the  highest  and  best  use 

the  property  was  for  a  fire  trail,  whereas  the  property  owner's 

tnesses  claimed  the  highest  and  best  use  was  for  a  logging  road 

r  removal  of  timber  from  the  Olympic  National  Forest.  The  trial 

urt's  rejection  of  the  property  owner's  testimony  as  to  value 

s  upheld: 

" , . .  What  policy  the  government  or  the 
Forest  Service  might  pursue  in  the  future 
was  too  speculative  to  affect  the  market 
value  of  the  property  while  in  private 
ownership."   160  F.  2d  712  at  717. 

Fenton's  opinion  as  to  value  was  based  in  important  part  on 
s  assumption  that  the  Euclid  Spur  would  be  built  and  that  the 
reau  of  Roads  would  approve  a  four-way  interchange  at  Bishop 
ad  (Tr.  1363,  1419) .   Fenton  testified  to  no  facts  whatsoever 
ich  would  support  his.  assumption  that  the  interchange  would  be 
nstructed.  He  merely  stated  his  broad  general  conclusion  (Tr. 
65)  . 

This  is  exactly  the  type  of  testimony  condemned  by  the  Fifth 
rcuit  in  United  States  v.  Cooper,  supra.  There,  a  hydroelectric 
gineer  neimed  Hall  testified  that  the  highest  and  best  use  of  the 
operty  in  question  was  as  part  of  a  hydro  project.   The  court 
ramented,  "Hall's  unsupported  statement  that  "there  was  a  good 
obability  of  using  the  Cooper  lands  in  connection  with  other 
nds  for  the  purpose  of  building  a  hydraulic  dam  there,'  did  not 
pply  the  lack  of  evidentiary  facts  on  which  the  jury  could  make 
8  own  finding."   (277  F.  2d  857,  860-861). 

Fenton  testified  on  direct  that  in  his  opinion  the  value  of 
twood  did  not  change  materially  between  Jemuary  8,  1960  and 


April  29,  1960  (Tr.  1386).   Yet  he  was  totally  unfamiliar  with 
the  status  of  official  planning  for  the  spur  or  the  interchange, 
either  as  of  January  8  or  April  29.  The  spur  was  to  become  part 
of  U.  S.  Interstate  90  and  as  such,  fell  within  the  jurisdiction 
of  the  Bureau  of  Public  Roads.   However,  Fenton  could  not  answer 
any  questions  concerning  action  or  planning  by  the  Bureau  of  Roads 
for  the  spur  or  the  interchange  (Tr.  1421-24)  .  He  was  even  un- 
familiar with  the  action  talcen  by  the  Federal  Government,  as  re- 
ported in  the  Cleveland  Press  for  February  17,  1960  and  the  Cleve- 
land Plain  Dealer  of  March  1,  1960  (R.  1294-95).   It  was  the 
latter  article  which  Petti  read  on  March  1,  1960  and  reported  to 
O'Neill  on  that  day: 

"Petti  phoned  today  and  called  attention  to 
the  article  in  this  morning's  Plain  Dealer  in- 
dicating, in  his  opinion,  that  not  only  the 
Outer  Belt  plans  might  be  resubmitted  to  the 
Bureau  of  Roads  in  Washington  but  that  the 
Euclid  Spur  might  also,  and  that  since  the 
contract  had  not  been  let  prior  to  January  1, 
1960  of  this  year  the  whole  diamond  at  Bishop 
Road  might  be  ruled  out  under  the  new  policy" 
(R.  1233-34) . 

In  Exhibit  334,  page  4,  Fenton  makes  the  glib  assertion  that 

"It  is,  therefore,  assumed  that  this  (interchange]  would  have  beeni 

accepted  by  the  market  at  that  time,  as  highly  probable."  The 

interchanges  were  certainly  not  accepted  or  assumed  by  Petti  or   ' 

O'Neill  as  "highly  probable".  O'Neill  wrote  to  the  sisters  on 

February  24,  1960,  concerning  the  Cleveland  Press  article,  at    ' 

follows  t 

"The  newspaper  reports  have  indicated  that 
while  the  new  Bureau  of  Roads  interchemge  rule 
is  operative  from  January  1st  of  this  year,  it 
may  not  be  enforced  against  interchanges  already      d 
planned  and  where  the  property  involved  has  been 


acquired  and  the  contracts  let  before  June 
30th  of  this  year.   Four  months  is  a  short 
time  in  which  to  work  out  all  the  problems 
involved  in  acquiring  the  land  for  the  Euclid 
spur,  agreeing  on  compensation  and  damages  and 
getting  bids  submitted  and  contracts  let,  and 
this  whole  operation  will  involve  a  great  deal 
of  hard  and  costly  work, 

"It  seemed  most  urgent  that  we  try  to  get 
a  contract  for  the  sale  of  the  property  with 
a  substantial  down  payment  completed  before 
time  runs  against  us  on  this  new  order.   If 
the  Bishop  Road  interchange  were  dropped,  I 
would  not  be  surprised  to  see  a  loss  of  $175,000 
to  $200,000  in  the  value  of  your  property. 

*** 

"Furthermore  and  especially  in  view  of  the 
risk  of  losing  the  Bishop  Road  exchange,  I 
should  have  your  long  distance  telephone  numbers 
and  cable  addresses,  and  you  should  be  available 
for  amy  necessary  signatures,  including  deeds, 
without  any  more  delays  than  is  involved  in 
mail  transport"  (A.F.,  App,  75-77), 

Fenton's  client  had  not  furnished  him  with  the  newspaper 
tides  and  he  had  not  bothered  to  obtain  any  information  con- 
rning  the  interchanges.   As  he  put  it,  "This  is  all  new  to  me, 
don't  know  exactly  what  it  is"  (Tr,  1422), 

Fenton's  opinion  as  to  the  value  of  Nutwood  for  commercial 
rposes,  based  as  it  was  on  the  assumption  of  the  interchange, 
r.  1419)  was  worthless.   It  was  based  on  his  totally  uninformed 
eculation  as  to  what  the  Bureau  of  Roads  might  do.   It  was  also 
rthless  because  the  witness  provided  no  factual  predicate  for 
s  opinion. 

The  district  judge's  refusal  to  accept  Fenton's  opinion  as 
the  value  of  Nutwood  (M.D,,  App,  10)  was  clearly  within  the 
art's  discretion.   Any  one  of  the  grounds  we  urged  in  support 
our  motion  to  strike  would  have  been  sufficient.  Together, 


the  legal  and  factual  deficiencies  in  Fenton's  opinion  testimony 

were  overwhelming.   The  sloppiness  which  characterized  Fenton's 

valuation  testimony  is  reflected  by  the  witness'  admission  at  one 

point  that  he  had  made  "a  small  error  of  a  half  a  million  dollars" 

in  his  appraisal  (Tr.  1432). 

VI.   THE  DISTRICT  JUDGE  PROPERLY  HELD  THAT 
NEITHER  HILLTOP  NOR  THE  SISTERS  STATED 
A  CLAIM  OF  ANTITRUST  VIOLATION  (Spec. 
Of  Error  1,  Op.  Br.  17,  19-27) 

A.   Procedural  Background 

Hilltop  alleged  in  its  complaint  filed  in  January,  1963  that 
the  identical  facts  which,  it  was  charged,  supported  fraud  amd 
breach  of  contract  against  Smith,  amounted  to  violation  of  the 
Ohio  and  Sherman  antitrust  statutes.   Gist  of  the  asserted  viola- 
tions was  "preventing  the  development  of  the  Nutwood  property  as 
a  shopping  center"  (R.  7-8).   Smith  moved  in  February,  1963,  before 
any  discovery  was  had,  for  dismissal  of  the  antitrust  claims  on 
the  groimd  that  they  failed  to  state  a  claim  (R.  17) .   The  district 
judge,  in  a  memorandum  filed  on  May  13,  1963,  denied  the  several 
parts  of  Smith's  motion  to  dismiss  "without  prejudice  to  their 
being  again  raised  by  defendants  after  the  entry  of  a  pretrial 
order"  (R.  21,  Op.  Br.  App.  A  1).  More  than  a  year  later,  in  July, 
1964,  Hilltop  filed  an  amended  complaint,  which  joined  The  Austin 
Company  as  an  additional  defendeuit  as  to  the  Sherman  Act  allega- 
tions only  (R.  100-114) .   Antitrust  violation  was  asserted  to  be 
the  prevention  of  the  development  of  Nutwood  or  some  other  center 
competitive  to  Severance  (R.  111-112).   In  November,  1964,  Smith 
filed  a  motion  for  stunmary  judgment,  directed  to  the  antitrust 
claims  (R.  344).  Austin  filed  a  motion  to  dismiss  (R.  441).  The 

i 


strict  judge  thereupon  ordered  Hilltop  and  th'  sisters,  who  had 
^ed  in  October,  1964  to  join  as  plaintiffs  (R.  328) ,  to  file 
statement  of  their  factual  contentions.   In  the  seune  order  the 
irt  froze  further  discovery  pending  disposition  of  the  pending 
iions  (R.  530-32)  . 

By  this  time,  6,066  pages  of  depositions  had  been  taken,  all 
ice  the  court's  1963  order  denying  dismissal  (R.  1981-2006). 
)ut  5,000  pages  of  this  total  were  taken  by  Hilltop  in  Washington, 
:.,  Cleveland;  Austin,  Texas;  New  York  and  Seattle.  The  remain- 
j   pages  consisted  of  depositions  taken  by  Smith  and  Austin  of 
LI top  officials,  the  sisters  and  other  witnesses.   In  addition, 
that  point,  some  422  deposition  exhibits  had  been  marked.  It 
I   with  the  case  in  this  posture  that  the  district  judge  ordered 
rmination  of  further  discovery  until  the  pending  motions  could 
heard.   Hilltop  agreed  to  the  freeze  order  in  open  court  cuid 
)roved  for  entry  the  ensuing  written  order  (R.  522-23,  532).  It 
Led  voluminous  factual  contentions  (R.  651-691) ,  in  which  it 
limed  that  the  conduct  said  to  constitute  an  emtitrust  violation 
i   prevention  of  the  development  of  Nutwood  and  another  site, 
ichwood,  with  which  neither  Hilltop  nor  the  sisters  alleged  any 
mection  (R.  684)  .   Also  before  the  court  upon  the  motions  were 
:opy  of  the  brokerage  agreement  between  Hilltop  and  the  sisters 
,  364-68),  and  excerpts  from  the  depositions  of  the  sisters, 
Jdames  Ashcraft  (R.  369-75)  and  Powell  (R.  383-85)  and  other 
rts  of  the  pretrial  record. 

In  the  brokerage  agreement,  approved  by  the  sisters.  Hilltop 
reed  that  it  was  "proceeding  as  a  real  estate  broker  under  an 
:lusive  listing  arrangement"  (R.  364-65) ,   In  their  testimony 


the  sisters  emphatically  disavowed  any  intention  of  developing 
Nutwood  themselves  or  even  of  hiring  someone  to  develop  the 
property  for  them  (R.  373-74) .  They  were  adamant  against  getting 
involved  in  any  transaction  except  an  outright  sale  of  the  property 
(R.  375,  384-85) . 

The  district  judge  held  a  day  long  hearing  on  the  Smith  and 
Austin  motions  on  March  11,  1965.   The  full  transcript  of  that 
hearing  is  in  the  record  on  appeal  (R.  2235-2448)  .  The  district 
judge  observed  with  respect  to  his  earlier  denial  of  Smith's  mo- 
tion to  dismiss  that  at  that  time,  "I  was  not  nearly  as  familiar 
with  the  issues  in  this  case  as  I  am  now"  (R.  2306)  .  As  this 
court  said  in  Harman  v.  Valley  National  Bank,  339  F.  2d  564,  567 
(9th  Cir.  1964) ,  quoting  £m  earlier  opinion,  discovery  is  a  useful 
tool  "'for  the  sifting  of  allegations  and  the  determination  of  the 
legal  sufficiency  of  an  asserted  claim'".   By  March  11,  1965  there 
had  been  discovery  aplenty  into  every  phase  of  Hilltop's  claims. 

It  is  thus  not  quite  accurate  to  state,  as  Hilltop  does  of 
the  trial  court's  action  in  dismissing  its  antitrust  claims,  that 
"the  Court  reversed  its  1963  decision"  (Op.  Br.  3) .  Nor,  in  view 
of  Hilltop's  express  approval  of  the  freeze  order,  does  it  seem 
fitting  for  it  to  complain  that  the  trial  judge  somehow  cut  off   "  i 
its  discovery  prematurely  or  improperly  (Op,  Br.  25-26) , 

B.  The  Memorandum  Decision 

The  district  court's  decision  of  March  29,  1965,  insofar  as 
it  relates  to  antitrust,  is  reproduced  as  Appendix  "B*  to  Hilltop*' 

opening  brief.  The  court's  holding  was  on  two  grounds:  „ 

I 

1.  The  factual  contentions  of  Hilltop  did  not  state  an  anti- 
trust claim.  I 


ij.   Assumxng  tne  antitrust  violation  as  charged,  the  injury 
iplained  of  was  not  proximately  caused  by  such  violation. 

In  view  of  the  court's  ruling,  it  found  it  unnecessary  to  pass 
the  issues  of  "'effect  in  interstate  conunerce,  the  "target  area" 
les  cited  by  the  parties,  or  the  complicity  of  The  Austin  Compemy 
the  alleged  conspiracy.'"  (Op.  Br.r  App.  B6) , 

On  April  7,  1965,  the  court  ordered  the  antitrust  claims  dis- 
ised  (R.  950-55)  . 

The  trial  court's  action  in  dismissing  the  antitrust  claims 

;  correct  on  both  of  the  stated  grounds.   Moreover,  the  claims 

re  deficient  in  that  neither  Hilltop  nor  the  sisters  were  within  . 

it  area  of  the  economy,  sometimes  called  the  "target  area",  which 

lid  be  endangered  by  the  alleged  breakdown  of  competitive  con- 

:ions.   We  shall  first  review  the  record  which  supports  the  rul- 

f  that  the  contentions  did  not  amount  to  a  claim  of  antitrust 

>lation,  and  shall  then  discuss  together  the  district  court's 

.ding  of  no  causal  relation  and  the  connected  "target  area"  doc- 

.ne. 

C.   Taken  at  Face  Value,  Hilltop's  Conten- 
tions  Do  Not  State  a  Claim  in  Antitrust 

Hilltop's  contentions  are  a  combination  of  conclusions  eunount- 

f  only  to  antitrust  bromides  and  claims  which  would  amount,  if 

)ved,  only  to  common-law  fraud  or  breach  of  contract.   Conceding 

:  argument,  as  Hilltop  suggests  (Op.  Br.  23) ,  that  common-law 

caches  may  also  constitute  breaches  of  the  emtitrust  laws,  it 

is  not  follow  that  every  violation  of  a  private  right  confers 

:itrust  standing  on  the  alleged  victim.   Yet,  if  Hilltop's  con- 

itions  were  held  to  state  a  claim,  then  roost  any  breach  of  a 


routine  business  contract  could  justify  a  treble  damage  trial. 
But  the  courts  have  refused  to  hold  that  mere  allegations  of 
breach  of  contract  or  deceit  by  a  competitor,  stated  in  conven- 
tional antitrust  language,  will  state  an  antitrust  claim.   Nor- 
ville  V.  Globe  Oil  &  Ref.  Co.,  303  F.  2d  281,  282  (7th  Cir.  19( 
Parmelee  Trans.  Co.  v.  Keeshin,  292  F.  2d  794,  804  (7th  Cir.  1! 
One  glaring  deficiency  in  Hilltop's  claims  is  that  the  acts  coi 
plained  of,  even  if  they  occurred,  were  not  reasonably  calculai 
to  restrict  the  flow  of  interstate  commerce.   In  the  light  of  i 
cases  as  Page  v.  Work,  290  F.  2d  323  (9th  Cir.  1961) ,  cert,  dei 
368  U.S.  875  (1961)  and  Savon  Gas  Stations  No.  6,  Inc.  v.  Shei: 
Oil  Co.,  203  F.  Supp.  529  (D,  Md.  1962),  aff'd,  309  F.  2d  306 
Cir.  1962),  cert,  den,  372  U.S.  911  (1963),  both  of  which  were 
antitrust  cases  dismissed  short  of  trial,  it  is  perfectly  clea: 
that  allegation  of  some  specific  facts  which  would  show  some  ei 
on  interstate  commerce  is  essential  to  state  an  antitrust  claii 
Hilltop's  contentions  (R.  681-90),  which  are  restated  in  somewl 
expanded  form  in  its  opening  brief  (p.  5-17) ,  do  not  suggest  h< 
the  furnishing  by  Smith,  without  Austin's  knowledge,  of  a  non- 
objective  report  on  Nutwood  could  have  any  adverse  effect  upon 
interstate  commerce.   Whether  Smith  or  Austin  indulge  in  interi 
activities,  as  alleged  (Op.  Br.  6)  is  beside  the  point.   For  e.^ 
ample,  in  the  Savon  case,  supra,  the  district  judge  held,  con- 
sistent with  established  doctrine,  that  an  emtitrust  pleading  i' 
be  tested  by  "...  the  incidence  and  substantiality  of  the  allei 
restraint  ...,  not  the  corporate  activities  of  defendemt. , . ,"  ! 
F,  Supp,  529,  534).  Here,  the  record  shows  that  the  trading  »'- 


neither  Severance  nor  Nutwood  would  cross  state  lines  (Ex.  29 
p.  159,  Ex.  11,  Part  III)  .   Much  the  same  arguments  Hilltop  makes 
out  the  possible  tangential  effects  Smith's  alleged  conduct  might 
ve  on  interstate  commerce  (Op.  Br.  7)  were  rejected  by  both  the 
strict  judge  (203  F.  Supp.  533)  and  the  Court  of  Appeals  (309 

2d  308-09)  in  Savon  as  to  the  shopping  center  there  involved, 
so  see  Foster  &  Kleiser  Co.  v.  Special  Sign  Co.,  85  P.  2d  742, 
0  (9th  Cir,  1936)  and  Gaylord  Shops  Inc.  v.  Pittsburgh  Miracle 
le,  etc. ,219  F.  Supp.  400  (S.D.  Pa.  1963). 

Hilltop's  labored  effort  to  divide  the  Austin-Smith  relation- 
ip  into  four  stages  (Op.  Br.  8-14)  is  apparently  directed  toward 
single  purpose,  to  show  that  Smith  and  Austin  tried  to  get  two 
partment  stores  to  locate  in  Severance,  with  the  alleged  purpose 

making  a  merchandising  center  which  would  dominate  the  area. 
rely,  this  does  not  charge  a  violation  of  the  Sherman  Act.   MOst 
opping  centers  built  in  the  last  few  years  have  had  more  than  one 
partment  store  as  a  tenant.   For  example,  seven  of  the  centers 
sted  by  Smith  in  its  Nutwood  memorandum  as  competitive  to  that 
te  had  more  than  one  department  store  and  one  of  these,  Southgate, 
d  three  department  stores,  namely.  Sears,  Taylor  and  Penney  (Ex. 
,  App.  160) .   Parenthetically,  we  note  that  Hilltop  had  tried 
nee  February,  1959,  to  land  two  department  stores  at  Nutwood  to 
rovide  insurance  against  significant  competition  of  a  regional 
ture"  (R.  1146;  Ex.  348B,  reprinted  in  Smith  Op.  Br.  following 

22;  Ex,  212A) .   As  the  court  observed,  and  Hilltop's  counsel 
firmed,  it  was  Smith's  success  in  getting  Higbee  and  Halle  to 
cate  in  the  same  center  which  induced  Hilltop  to  hire  Smith 
t.  2304)  .   But  even  if  all  the  competing  department  stores  in 


that  would  not  stifle  competition.  The  fact  of  having  a  coramor 
landlord  would  not  logically  intensify  or  diminish  their  compel 
tion.  If  the  same  property  owner  rented  adjacent  8pac«  downtoii 
to  Woolworth  and  Kresge,  this  would  raise  no  inference  of  anti- 
trust violation,  even  though  the  owner  might  boast  that  his  "c* 
dominated  the  variety  store  field  in  the  area. 

Hilltop  charges  that  it  was  not  permitted  full  discovery  ( 
Br.  14-15,  25),  But  it  agreed  to  have  the  pending  motions  heai 
on  the  record  as  it  was.  Further,  the  second  fatal  defect  »rhi< 
the  court  found  in  Hilltop's  antitrust  contentions,  lack  of  ati 
to  sue,  was  not  curable  by  any  further  discovery  from  either  Si 
or  Austin. 

D,   The  Court  Properly  Held  There  Could  Be  No 
Causal  Connection  Between  the  Claimed  Vio- 
lation  and  the  Claimed  Injury 

The  district  judge  ruled  that  neither  Hilltop  nor  the  sisi 

showed  in  their  contentions  any  causal  connection  between  the 

claimed  Sherro2m  Act  violation  and  the  deunages  said  to  have  beei 

incurred  (Op,  Br.,  App.  B3-5) .   The  close  tie  between  the  necei 

that  a  plaintiff  establish  such  causal  connection  emd  that  he  1 

within  the  sector  of  the  economy  which  would  be  affected  by  th< 

claimed  breakdown  in  competition  is  shown  by  the  following  stat 

I 
ments  of  the  Fourth  Circuit  in  South  Carolina  Council  of  Milk  1 


ducers.  Inc.  v.  Newton,  360  F.  2d  414  (1966): 


".,,  If  a  plaintiff  can  show  himself  within 
the  sector  of  the  economy  in  which  the  violation    j 
threatened  a  breakdown  of  competitive  conditions 
and  that  he  was  proximately  injured  thereby,        ^ 
then  he  has  stemding  to  sue  under  section  4.* 
(360  F.  2d  at  418) .  « 


**** 


I 


"The  pivot  of  decision  presently  is  whether 
the  defendants'  asserted  conduct  was  the  prox- 
imate cause  of  the  plaintiffs'  asserted  injury. 
If  the  damage  was  merely  incidental  or  conse- 
quential, or  if  the  defendants'  antitrust  acts 
are  so  removed  from  the  injury  as  to  be  only 
remotely  causative,  the  plaintiffs  have  not 
been  injured  'by  reason  of  anything  forbidden 
in  the  antitrust  laws'  as  contemplated  by  the 
Clayton  Act."   (360  F.  2d  at  419). 

The  so-called  "target  area"  doctrine  was  defined  by  this 

irt  in  Conference  of  Studio  Unions  v.  Loew's,  Inc.^  193  P.  2d 

,  54-55  (9th  Cir.  1952),  cert.  den.  342  U.S.  919  (1952): 

"...  A  conspiracy  may  have  many  purposes  and 
objects;  the  conspirators  may  perform  an  almost 
infinite  variety  of  acts  in  furtherance  of  the 
conspiracy;  but,  in  order  to  state  a  cause  of 
action  under  the  anti-trust  laws  a  plaintiff 
must  show  more  than  that  one  purpose  of  the 
conspiracy  was  a  restraint  of  trade  and  that 
an  act  has  been  committed  which  harms  him. 
He  must  show  that  he  is  within  that  area  of 
the  economy  which  is  endangered  by  a  breakdown 
of  competitive  conditions  in  a  particular  industry. 
Otheirwise  he  is  not  injured  'by  reason'  of  any- 
thing forbidden  in  the  anti-trust  laws. 

"Such  a  construction  is  in  accordance  with  the 
basic  and  underlying  purposes  of  the  anti-trust 
laws  to  preserve  competition  and  to  protect  the 
consumer.   Recovery  and  damages  under  the  anti- 
trust law  is  available  to  those  who  have  been 
directly  injured  by  the  lessening  of  competition 
and  withheld  from  those  who  seek  the  windfall  of 
treble  damages  because  of  incidental  harm." 

Neither  Hilltop  nor  the  sisters  was  within  the  area  of  the 

momy  which  would  be  endangered  by  the  alleged  breakdown  of 

npetitive  conditions.   Therefore,  even  assuming  (1)  that  Hilltop 

ited  a  claim  of  antitrust  violation,  and  (2)  that  this  court 

irturns  the  district  judge's  finding  that  Hilltop  failed  to 

)ve  that  Ridge  Hills  paid  less  than  full  value  for  Nutwood, 

ire  would  still  be  one  necessary  ingredient  missing  from  Hilltop's 

:itrust  claims.  The  pretrial  record  before  the  district  judge 


ciaimea  violation  ana  i^ne  cxaimeu  xtijuiy. 

In  the  vast  majority  of  cases  where  an  antitrust  violation 
has  been  claimed,  the  plaintiff  has  been  an  active  member  of  the 
relevant  industry.   In  a  few  cases  the  plaintiff  has  asserted  that 
he  either  had  been  barred  from  entering  or  forced  out  of  an  in- 
dustry by  the  claimed  monopolistic  practice.   Finally ,  in  a  few 
cases,  courts  have  been  called  upon  to  determine  the  relative 
proximity  of  the  plaintiff  to  the  target  area.   As  exeimples ,  courts 
have  held  too  remote  from  the  area,  suppliers  as  to  the  industry 
supplied,  Volasco  Prod.  Co.  v.  Lloyd  A.  Fry  Roofing  Co.,  308  F. 
2d  383,  395  (6th  Cir.1962),  cert.  den.  372  U.S.  907  (1963); 
landlords  as  to  the  business  of  lessees,  Lieberthal  v.  North  Countr 
Lanes,  Inc.,  221  F.  Supp.  685  (S.D.N.Y.  1963),  aff'd.  332  F.  2d 
269  {2nd  Cir.1964) ;  patent  licensors  as  to  the  business  of  licen- 
sees. Productive  Inventions,  Inc.  v.  Trico  Prod.  Corp.,  224  F. 
2d  678  (2nd  Cir.  1955),  cert.  den.   350  U.S.  936  (1956);  stoclc- 
holders  as  to  the  business  of  corporations,  Walder  v.  Paramount 
Publix  Corp.,  132  F.  Supp.  912,  916  (S.D.N.Y.  1955);  and  labor 
unions  and  their  members  as  to  the  business  of  the  members'  em- 
ployers. Conference  of  Studio  Unions  v.  Loew*s,Inc.,  supra. 

In  the  face  of  these  holdings,  how  can  anyone  seriously  argue 
that  the  claim  that  Smith  and  Austin  conspired  "for  the  purpose  of 
preventing  the  development  of  competitive  regional  shopping  centers 
in  the  eastern  suburbs  of  Greater  Cleveland,  including  those  at 
Beachwood  and  at  the  subject  Nutwood  property"  (Op.  Br. 8-9)  is 
somehow  proximately  related  to  Hilltop's  alleged  failure  to  earn   j| 
a  bigger  brokerage  commission  than  the  $56,580.75  it  received  on 
the  sale  to  Ridge  Hills?  (R.  1238).  Hilltop  did  not  pretend  to 


e  been  in  or  to  have  been  barred  from  the  shopping  center 
iness.   And  if  it  be  looked  upon  as  a  supplier  of  services, 
persons  supplied  were  not  in  the  shopping  center  business 
disclaimed  any  intention  of  going  into  it.   Hilltop,  therefore, 
no  conceivable  standing  to  win  treble  damages  for  the  alleged 
lation,  even  if  properly  stated. 

Nor  were  the  sisters  in  any  better  position.   They  were  not 
the  shopping  center  business.   They  had  no  intention  of  develop- 
Nutwood  Farms  themselves  for  any  purpose.   How  can  it  be 
lied  that  they  are  proximately  injured  by  conduct  claimed  to 
train  competition  in  "regional  shopping  centers  in  the  eastern 
urbs  of  Cleveland?"   At  the  very  most  the  sisters  might  be 
3tely  or  incidentally  injured.   Several  of  the  theoretical 
t  plans  for  development  of  Nutwood  pictured  restaurants,  gas 
tions ,  motels,  bowling  alleys,  medical  buildings  and  super- 
kets  (Ex.  235,  plate  following  p.  4,  212  A,  211A) .   Would  this 
e  the  sisters  a  claim  to  treble  damages  if  competition  broke 
n  in  the  restaurant,  gas  station,  motel,  bowling  alley,  medical 
grocery  business  in  eastern  Cleveland?  Hilltop  and  the  sisters 
e  unable  to  prove  in  a  full  trial  that  Nutwood  had  any  poten- 
lity  as  a  shopping  center  (0.0. ,  App.  5),  or  that  the  property 
uld  be  valued  as  such  (M.D.,  App.  10) „   But  even  had  they  proved 
wood  to  have  great  potentiality  for  such  purpose,  they  would 
11  have  lacked  requisite  standing  to  sue. 

The  argument  of  Hilltop  and  the  sisters  all  proceeds  from  the 
e  false  premise  -  that  the  "target  area"  doctrine  requires  only 
t  the  plaintiff  allege  that  defendant's  conduct  is  aimed  at 
uring  the  plaintiff.   Of  course,  if  this  were  so,  every  plain- 


tiff  who  asserted  breach  of  contract  could  state  a  treble  d; 
claim,  on  the  ground  that  the  defendants'  conduct  was  aimed 
him.   But  the  "target  area"  doctrine  requires  more  —  that 
alleged  injury  be  proximately  caused  by  the  claimed  antitrui 
violation. 

Hilltop  has  cited  Harman  v.  Valley  National  Bank^  339  F 
564  (9th  Cir.  1964)  (Op.  Br.  20-21) .  The  Harman  case  has,  i 
think,  little  to  do  with  the  instant  problem.  In  that  case 
complaint  was  dismissed  at  the  outset.  Here,  the  district 
refused  such  dismissal.  Instead  he  acted  only  after  two  ye. 
of  discovery,  including  some  5,000  pages  of  depositions  by 
plaintiffs,  and  after  the  plaintiffs  were  afforded  an  oppor 
to  state  detailed  factual  contentions.  In  Harman  this  cour 
plied  that  the  course  followed  in  the  instant  case  was  the  ] 
one  to  follow  by  quoting  the  words  of  Judge  Barnes  that  "a  i 
to  dismiss  is  not  'the  only  effective  procedural  implement  : 
the  expeditious  handling  of  legal  controversies'".  (339  F.  i 
567). 

In  Harman  this  court  did  refer  to  the  "target  area"  doci 

and  cited  Pollock,  The  "Injury"  and  "Causation"  Elements  of: 

Treble-Damage  Anti-Trust  Action,  57  Nw.  U.L.Rev.  691  (1963) 

In  that  article.  Pollock,  a  former  government  antitrust  law 

states: 

"...  With  rare  exceptions,  the  courts 
have  'drawn  the  line',  explicitly  or 
otherwise,  so  as  to  limit  the  treble 
damage  remedy  to  plaintiffs  in  the 
•target  area'".   (57  Nw.  U.L.Rev.  691 
at  704) . 


B  Peller  v.  International  Boxing  Club^  227  F.  2d  593  (7th  Cir. 

55);  Duff  V.  Kansas  City  Star  Co.,  299  F.  2d  320  (8th  Cir.  1962) 

i   Ray CO  Mfg.  Co.  v.  Dunn,  234  F.  Supp.  593,  597  (N.D.  Ill  1964). 

The  district  judge,  during  the  March  11,  1965  argument  on 

bitrust,  suiraned  up  well  the  situation  shown  by  the  pretrial 

2ord.   When  counsel  for  Hilltop  charged  that  Smith  issued  a 

alse  report  to  us,  who  would  have  challenged  their  dominance  ..." 

3  following  colloquy  occurred: 

"THE  COURT:   Oh,  no,  you  were  not  about  to 
challenge  their  dominance  at  all.   You  wanted 
to  sell  your  property  to  somebody  else  who  might 
challenge  it. 

"MR.  STEPHAN:   Well,  not  quite,  your  Honor. 
I  think  really  that  what  you  raise  is  a  good 
point  and  it  needs  clarification.   It  needs  a 
good  deal  of  clarification,  because  the  letter  — 

"THE  COURT:   Your  sisters  said  definitely, 
from  all  that  appears  here  before  me  now,  that 
they  just  weren't  interested  in  getting  into 
the  shopping  center  business. 

"MR.  STEPHAN:  Your  Honor,  that  is  not  dis- 
puted, in  the  light  of  their  then  hindsight." 
(R.  2297-98) . 

Neither  Hilltop  nor  the  sisters  stated  or  could  state  a 

arman  Act  treble-damage  claim.   Since,  as  Hilltop  observes 

p.  Br,  5-6) ,  the  requirements  of  standing  under  the  Ohio  anti- 

ust  law,  known  as  the  Valentine  Act,  are  at  least  as  onerous 

under  the  Sherman  Act,  it  follows  that  neither  Hilltop  nor  the 

sters  could  state  a  double  damage  claim  under  the  Ohio  Act.   Their 

ck  of  standing,  whether  based  on  a  proximate  causation  or  target 

ea  analysis,  is  fatal. 

VII.   CONCLUSION 

Unless  this  court  should  hold  that  the  findings  assailed  on 


this  appeal  (Op.  Br.  17-18)  are  clearly  erroneous,  it  need  not 
consider  the  antitrust  claims.   Failure  of  Hilltop  to  Offer  sub- 
stantial evidence  that  the  Smith  analysis  was  wrong  or  thalt  it 
damaged  anyone  is  dispositive  of  this  appeal. 

Hilltop  has  ballooned  out  of  all  proportion  the  fact  that 
Hilltop  was  not  told  that  Smith  had  started  negotiations  with 
Austin  which,  if  successful,  would  make  Smith  owner  or  part  owner 
of  Severance.   As  O'Neill  wrote,  before  Smith  was  hired,  "Treiger 
emphasized  the  possible  conflict  of  interest  berween  his  firm's 
loyalty  to  Austin  and  Severance  and  any  recommendations  he  might 
make  to  the  promoters  of  the  Nutwood  project,"  Nevertheless, 
O'Neill  wrote,  "it  was  considered  worth  while  to  get  Smith's  survey 
and  recommendations."   (A.F.,  App.  48).   It  seems  to  us  entirely 
illogical  to  suggest  that  Hilltop  would  not  have  hired  Smith  if 
it  had  known  of  the  Austin  negotiations.   In  its  answering  brief. 
Hilltop  asserts,  "Petti  knew  nothing  of  the  impending  Smith  pur- 
chase, but  thought  Higbee  and  Halle's  location  at  Severance  was 
an  accomplished  fact  because  of  the  February  22,  1959  newspaper 
announcement."   (Ans.  Br.  19).   Petti  always  held  the  view  that 
Severance,  which  he  thought  an  accomplished  fact,  and  Nutwood  were 
non-conflicting  projects  (Petti  Tr.  289-96,  320-22).   He  believed 
that  Severance  was  in  the  carriage  trade  suburbs  and  Nutwood  was 
in  a  distinct  working  class  area  (Tr.  293) .   When  Treiger  told 
Petti  in  September,  1959,  before  Smith  was  hired,  "that  we  are 
working  on  the  Longwood  [Severance]  property  and  felt  there  might 
be  some  conflict  in  our  own  position".  Petti  replied,  "that  he  did  j 
not  think  that  there  would  be  because  he  did  not  think  that  his    i 


Dperty  would  pull  very  far  from  the  west."   (A. P.,  App.  44) 
nphasis  added)  ,.  In  June,  1961,  some  eighteen  months  after  re- 
iving the  Smith  study,  Petti  had  not  modified  his  view.  '  He 
3te  to  David  May,  "I  see  little  conflict  [with  Cedar  Center]  as 
:h  of  the  trading  areas  is  distinct  in  itself"  (A.F.,  App.  88). 
Nutwood  did  not  conflict  with  Cedar  Center,  it  would  not  con- 
Let  with  Severance  (See  plate  1,  Smith.  Op.  Br.).   Obviously, 
tice  to  Petti  and  O'Neill  that  Smith,  in  addition  to  its  full 
^alty  to  Severance  as  advisor  to  Austin,  might  also  purchase  this 
i-competing  property,  would  not  have  deterred  them  from  hiring 
Lth. 

For  the  reasons  herein  stated,  the  district  judge's  findings 
backed  by  Hilltop  should  be  upheld.   Further,  his  action  in 
smissing  the  spurious  antitrust  claims  advanced  by  Hilltop  should 
cewise  be  affirmed. 

Respectfully  submitted, 

RICHARD  S.  WHITE 

GERALD  G.  DAY 

Attorneys  for  Cross-Appellees 
Larry  P.  Smith,  et  al 

1610  Washington  Building 
Seattle,  Washington    98101 


SELL,  PAUL,  FETTERMAN,  TODD  6  HOKANSON 
0  Washington  Building 
ttle,  Washington  98101 

Of  Counsel 


i 


No.   21207 

UNITED  STATES  COURT  OF  APPEALS 
For  the  Ninth  Circuit 


LARRY  P.  SMITH,  et  al. ,  Appellants, 

vs. 
HILLTOP  REALTY,  INC.,  et  al..  Appellees, 


HILLTOP  REALTY,  INC.,  et  al.,  Cross-Appellants, 

vs. 
LARRY  P.  SMITH,  et  al.,  Cross-Appellees, 

and 
THE  AUSTIN  COMPANY, 
Additional  Cross-Appellee  as  to  Count  No.  4  Only. 


ON  CROSS  APPEAL  FROM  THE  JUDGMENT  OF  THE 
UNITED  STATES  DISTRICT  COURT  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON 


ANSWER  BRIEF  OF  THE  AUSTIN  COMPANY  CROSS- 
APPELLEE  AS  TO  COUNT  NO.  4  ONLY 


RONALD  E.  McKINSTRY 

14th  Floor  Norton  Building 

S,  GATES,  DOBRIN,  WAKEFIELD  &  LONG       Seattle,  Washington  —  98104 

Floor  Norton  Building 

:le,  Washington  —  98104  JAMES  R.  STEWART 

1144  Union  Commerce  Building 

I,  HADDEN,  WYKOFF  &  VAN  DUZER  Cleveland,  Ohio  —  44115 


JJnionXQHBn*»ce  Building       ^  r  A^^Puf 

kiaidlOflpU/  44115      CV^'ft  1.^*    Attorneys  for  Cross-Appellee 

FEB  1 3  1257 


THE  AUSTIN  COMPANY 
Of  Counsel 


^  .  — i-irA 


February  13,  1967 


No.   21207 

UNITED  STATES  COURT  OF  APPEALS 
For  the  Ninth  Circuit 


LARRY  P.  SMITH,  et  al. ,  Appellants, 

vs. 
HILLTOP  REALTY,  INC.,  et  al..  Appellees, 


HILLTOP  REALTY,  INC.,  et  al.,  Cross-Appellants, 

vs. 
LARRY  P.  SMITH,  et  al.,  Cross-Appellees, 

and 
THE  AUSTIN  COMPANY, 
Additional  Cross-Appellee  as  to  Count  No.  4  Only. 


ON  CROSS  APPEAL  FROM  THE  JUDGMENT  OF  THE 
UNITED  STATES  DISTRICT  COURT  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON 


ANSWER  BRIEF  OF  THE  AUSTIN  COMPANY  CROSS- 
APPELLEE  AS  TO  COUNT  NO.  4  ONLY 


RONALD  E.  McKINSTRY 

14th  Floor  Norton  Building 

,  GATES,  DOBRIN,  WAKEFIELD  &   LONG       Seattle,  Washington  —  98104 

Floor  Norton  Building 

le,  Washington  —  98104  JAMES  R.  STEWART 

1144  Union  Commerce  Building 

,  HADDEN,  WYKOFF  &  VAN  DUZER  Cleveland,  Ohio  —  44115 

Union  Commerce  Building 

land,  Ohio  —  44115  Attorneys  for  Cross-Appellee 


THE  AUSTIN  COMPANY 


Of  Counsel 

February  13,  1967 


Ill 


TABLE  OF  CONTENTS 


INTRODUCTORY  STATEMENT  i 

STATEMENT  OF  THE  CASE  3 

PROCEEDINGS  IN  THE  DISTRICT  COURT  AND  THE 

DISTRICT  COURT'S  DECISION  12 

THE  ISSUE  PRESENTED  X5 

ARGUMENT  15 

A.  THIS  IS  NOT  A  FEDERAL  ANTI-TRUST  CASE  15 

1.  The  Austin  Company  committed  no 
acts  forbidden  by  the  Federal 

Anti-Trust  Laws.  15 

2.  Even  if  it  were  assumed  that  illegal 
acts  took  place,  Plaintiffs  have  no 
claim  under  the  Federal  Anti-Trust 

cases.  18 

3.  Interstate  commerce  is  not  involved 
here  —  The  Federal  Anti-Trust  laws 

are  not  applicable  21 

4.  Even  assuming  illegal  acts.  Plaintiff 
was  not  within  the  "target  area"  as 
required  under  the  Anti-Trust  Laws.  .29 

B.  PLAINTIFFS'  ALLEGED  CAUSE  OF  ACTION 

ACCRUED  MORE  THAN  FOUR  YEARS 
BEFORE  THE  COMMENCEMENT  OF  THIS 
ACTION  AND  IS  BARRED  BY  THE  AP- 
PLICABLE STATUTE  OF  LIMITATIONS  -31 

ADDITIONAL  CONTENTIONS  OF  CROSS -APPELLANTS  33 

CONCLUSION  35 


TABLE  OF  AUTHORITIES  CITED 


Cases  Page 

American  Infra-Red  Radiant  Co.  v.  The  Lambert 

Industries,  Inc..  360  F.2d  977,  995-996  (CA  8,  1966)    21 

Bookout  V.  Schine  Chain  Theaters,  253  F.2d  292 

(2nd  Cir  (1958) 29 

Broadcasters,  Inc.  v.  Morristown  Broadcasting  Corp., 

185  F.  Supp.  641  (DCD  N.J.  1960),  644-645 20 

Conference  of  Studio  Unions  v.  Loew's,  Inc.,  193  F.2d 

51  (9th  Cir.  1951)  55 29 

Duff  V.  Kansas  City  Star  Co.,  299  F.2d  320,  325 

(C.A.  8.  1962) 21 

Gaylord  Shops,  Inc.  v.  Pittsburgh  Miracle  Mile  Town 
and  Country  Shopping  Center,  Inc.  and  j.  C.  Penney 
Co.,  D.C.W.D.  Pa.,  219  F.  Supp  400  (1963)  403 21 

Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  72  F.2d  885 

(4th  Cir .  1934) 28 

Harman  v.  Valley  National  Bank  of  Arizona,  339  F.2d 

564  (9th  Cir.  1964)  567 30 

Lawson  v.  Woodmere,  Inc.,  217  F.2d  148  (CA  4,  1954) 

149,  150 2S 

Lieberthal  v.  North  Country  Lanes,  Inc.,  332  F.2d 

269  (1964) 22 

Poller  V.  International  Boxing  Club,  227  F.2d  593 
(CA.  7,  1955)  596 

Peterson  v.  Borden  Co.,  50  F.2d  644  (7th  Cir.  1931).. 

Savon  Gas  Stations  No.  6,  inc.  v.  Shell  Oil  Co.,  203 
F.  Supp.  529  (D.C.D.  Md.,  1962)  534 

8chatt«  V.  I.A.T.S.E.,  182  F.2d  158  (9th  Cir.  1950).. 


V 

Page 

'entieth  Century  Fox  Film  Corporation  v.  Goldwyn, 

328  F.2d  190  (9th  Cir.  1964)  220 30 

lited  States  v.  Yellow  Cab  Co.,  332  U.S.  218  (1949) 
230-234 26 


STATUTES 

U.S.C.  1 17 

u.s.c.  15 la 

U.S.C.  15  (b)  . 31 


TEXTBOOK 
A  Words  and  Phrases,  386-387 18 


UNITED  STATES  COURT  OF  APPEALS 
For  the  Ninth  Circuit 


P.  SMITH, 

et  al..              Appellants,) 

vs  . 

?  REALTY, 

INC.,  et  al.,          Appellees,) 

3  REALTY, 

INC.,  et  al.,   Cross-Appellants,) 

vs  . 

?.  SMITH, 

et  al.,          Cross-Appellees,) 

and 

;tiN  company    Additional  Cross-Appellee,) 

as  to  Count  No.  4  only.) 

) 

NO.   21207 


ON  CROSS  APPEAL  FROM  THE  JUDGMENT  OF  THE 
UNITED  STATES  DISTRICT  COURT  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON 


ANSWER  BRIEF  OF  THE  AUSTIN  COMPANY  CROSS- 
APPELLEE  AS  TO  COUNT  NO.  4  ONLY 


I.   INTRODUCTORY  STATEMENT 
This  case  involves  the  sale  price  of  a  parcel  of  unimproved 
and.   The  original  Complaint  was  filed  January  4,  1960,  by 
E>  Realty,  Inc.,  a  real  estate  broker,  commissioned  to  sell  the 
The  defendants  were  the  partners  of  Larry  Smith  and  Company, 
estate  consulting  firm  which  had  been  retained  by  the  broker 
mit  an  economic  report  on  the  best  use  of  the  land.   The 


Complaint  charged  that  Larry  Smith  and  Company  was  guilty  of  fra 
in  failing  to  disclose  its  position. as  potential  owner  and  devel 
of  a  shopping  center  some  7  straight  line  miles  away,  and  that  t 
economic  report  was  false.  The  Complaint  charged  that  because  c 
the  alleged  false  report",  the  broker  affected  the  sale  of  the  la 
for  less  than  it  now  claims  it  might  have  been  worth. 

Counts  3  and  4  of  the  Complaint  alleged  violation  of  t 
Ohio  and  Federal  Anti-Trust  Laws  by  the  Smith  partners. 

In  July  of  1964,  more  than  four  years  after  the  acts 
complained  of  took  place,  the  First  Amended  Complaint  was  filed 
and  The  Austin  Company  was  named  as  an  additional  defendant  as 
to  Count  4  only,  i.e.,  alleged  violation  of  the  Sherman  Act. 
After  extensive  pretrial  discovery,  the  District  Court  granted 
The  Austin  Company's  Motion  to  Dismiss  and  the  other  defendants' 
Motion  for  Partial  Summary  Judgment,  thereby  eliminating  Counts 
and  4  of  the  First  Amended  Complaint. 

The  trial  below  involved  only  Counts  1  and  2  for  false 
market  report  and  breach  of  contract.  The  Austin  Company  was  nc 
in  that  trial. 

The  facts  are  relatively  few  and  undisputed,  and  are  n 
ly  contained  in  the  agreed  Statement  of  Facts,  pleadings  and  pre 
trial  depositions.  .  j 

Throughout  this  brief,  for  the  most  part,  cross-appell 

Hilltop  Realty,  Inc.,  will  be  referred  to  as  "plaintiff";  crosss 

J 


llee,  The  Austin  Company,  will  be  referred  to  as  "Austin", 
the  other  cross-appellees,  referred  to  as  "Smith",  or  "Smith 
ndants." 

II.   STATEMENT  OF  THE  CASE 

Mr.  Severance  Millikin  was  the  owner  of  a  151  acre  resi- 
ial  estate  located  in  Cleveland  Heights,  Ohio,  in  the  middle  of 
nsely  populated  area,  7  straight  line  miles  East  of  downtown 
eland,  Ohio.   In  1954,  Mr.  Millikin  retained  The  Austin  Company, 
ngineering  and  construction  firm,  with  headquarters  in  Cleveland, 
ave  the  property  rezoned  for  commercial  purposes,  with  the  end 
iew  of  using  the  property  for  a  shopping  center  and  other 
ercial  purposes.   A  taxpayers'  suit  was  brought,  attacking 
rezoning,  but  the  rezoning  was  finally  upheld  on  December  18, 
,  by  the  Supreme  Court  of  Ohio  (R.  1061) .   After  the  original 
ning  in  1954,  title  to  the  property  was  transferred  to  a  new 
oration.  Severance  Estate,  Inc.  (R.  1062),  in  which  The  Austin 
any  held  a  75%  interest  and  Millikin  25%  (R.  1080,  1152). 

In  May  of  1955,  The  Austin  Company  retained  Larry  Smith 
Company,  a  well-known  developer  of  shopping  centers,  to  act 
heir  consultant  in  connection  with  Severance  (R.  1069) .   From 
beginning  of  their  association,  both  Smith  and  Austin,  in 
ning  the  development  of  a  shopping  center  on  the  property, 
out  to  obtain  long  term  leases  from  two  of  the  three  largest 


department  stores  in  Cleveland  (R.  1199-1201) .   One  of  such  sto: 
The  May  Company,  chose  a  different  site  in  1958,  less  than  two  i 
from  Severance  (R.  1219),  but  the  other  two,  The  Halle  Bros.  Coi 
and  The  Higbee  Company  finally  agreed  to  execute  such  long  term 
leases  for  branch  stores  in  the  Severance  Center  (R.  1153-54) . 
Severance  Millikin  sold  his  interest  in  the  Severance  property  i 
Austin,  and,  thereafter,  in  May  of  1958,  Austin  decided  that  it 
was  not  equipped  to  develop  a  shopping  center  due  to  lack  of 
personnel  familiar  with  that  field  of  endeavor.   Accordingly, 
Austin  decided  to  sell  the  Severance  property  and  asked  Smith  t( 
find  a  buyer  (R.  1133) . 

In  December  of  1958,  Smith  considered  buying  the  prop* 
for  its  own  account,  and  in  January  of  1959,  began  exploring  th( 
possibility  of  financing  such  a  venture  (R.  1147,  1152).   On 
February  22,  1959,  the  Cleveland  newspapers  announced  that  The 
Halle  Bros.  Company  and  The  Higbee  Company  would  build  branches 
in  the  shopping  center  to  be  known  as  Severance,  and  were  negot; 
ting  contracts  to  this  end  with  The  Austin  Company  (R.  1153-54). 
On  December  23,  1959,  The  Halle  Bros.  Company  and  The  Higbee  Cor 
leases  were  executed  (R.  1207) ,  and  Cleveland  newspapers  publisl 
these  facts  on  December  29,  30  and  31,  1959  (R.  1208-11).   Acti^ 
negotiations  between  The  Austin  Company  and  Smith  began  July  31] 
1959  (R.  1180) . 


On  February  10,  1960,  Smith  and  Austin  executed  an  agree- 
lich  in  effect  gave  Smith  an.  option  to  purchase  Severance, 
irchase  being  contingent  on  Smith  being  able  to  obtain  pro- 
lancing  (R.  1225-26) .   No  publicity  was  given  the  agree- 
snding  Smith's  arranging  its  financing  (R.  1229-30).    In 
irse  this  was  arranged,  and  on  July  21,  1960,  the  Cleveland  - 
)ers  announced  the  start  of  the  Severance  Shopping  Center 
lith  as  the  owner  and  developer  (R.  1244) .   Part  of  the  agree- 
stween  Austin  and  Smith,  provided  for  design,  engineering  and 
iction  of  the  shopping  center,  and  other  buildings,  by 
(R.  1245) .  -       - 

Severance  Shopping  Center  is  located  in  one  of  the  older 
:  of  Cleveland  and  was  designed  to  cater  to  the  residents  of 
ind  Heights,  Shaker  Heights,  University  Heights,  Lyndhurst, 
Pike  and  other  so-called  upper  class,  white  collared  areas 
.6-67)  . 

To  the  northeast  of  Severance,  7  straight  miles,  or  9  miles 
I,  was  located  the  Nutwood  Farm  on  which  was  the  original 
ice  of  a  Mr.  Charles  Devereaux  (Smith  opening  brief,  Plate  I). 
:wood  Farm  was  partly  in  the  Village  of  Wickliffe  and  partly 
Village  of  Willoughby  Hills  (R.  1056) .   The  original  house 
:m  buildings,  and  some  of  the  land,  had  been  sold  (R.  1055- 
Ihe   granddaughters  of  Mr.  Devereaux,  known  as  the  Winslow  Sisters 


sought  to  sell  the  remaining  175  acres  (R.  1056)  .  Hilltop  Reali 
Inc.  was  retained  for  this  purpose  in  1958  (R.  1137-39) .  Hillti 
entered  into  a  supplemental  agreement  with  the  granddaughters  o: 
Mr.  Devereaux  on  July  22,  1959,  setting  the  sale  price  at  $3,50i 
per  acre  (R.  1168-69) . 

In  September  of  1959,  Mr.  Petti,  the  President  of  Hil! 
top,  having  become  familiar  with  Larry  Smith  and  Company's  repu- 
as  shopping  center  developers,  sought  to  retain  Smith  to  help  w: 
the  sale  of  Nutwood  Farm  (R.  1188).  By  December  5,  1959,  a  con- 
between  Hilltop  and  Smith  was  agreed  upon,  under  which  Smith  ag: 
to  prepare  an  economic  report  on  the  feasibility  of  Nutwood  Fan 
as  a  shopping  center  site  (R.  1202)  .  No  contention  is  made  tha' 
Austin  participated  in,  or  had  any  knowledge  of  Smith's  connect: 
with  Hilltop,  and  no  contention  is  made  that  Austin  had  heard  o: 
Nutwood  Farm  as  a  proposed  shopping  center  site. 

Smith  had  agreed  to  prepare  its  report  on  Nutwood  Fan 
at  a  cost  of  $4,500  (R.  1189).  When  it  became  apparent  from 
Smith's  preliminary  findings  that  the  conclusions  would  be  negai 
it  was  agreed  that  Smith  would  furnish  a  memorandum  instead  of  ■ 
formal  report.  The  charge  was  reduced  to  $2,920,  The  memorand; 
was  mailed  to  Hilltop  on  January  8,  1960  (R.  1212) . 

Following  the  announcement  of  Smith  as  the  developer  I 
Severance,  in  July  of  1960  (R.  1244)  ,  Hilltop  complained  to  Smi: 


i 


ut  the  contents  of  Smith's  report  in  light  of  Smith's  interest 
Severance,  since  in  the  meantime  Hilltop  had  sold  Nutwood  Farm 

$3,500  per  acre  (R.  1238).   Nearly  two  and  one-half  years 
er.  Hilltop,  having  obtained  an  assignment  from  the  Winslow 
ters  of  their  rights  against  Larry  Smith  and  Company  only,  filed 

original  Complaint  in  this  action,  on  January  4,  1963.   Ex- 
stive  discovery  proceedings  followed,  including  the  taking  of 

deposition  of  L.  Paul  Gilmore,  Chief  Financial  Officer  of  The 
tin  Company,  who  was  primarily  in  charge  of  the  Severance  Pro- 
t  for  The  Austin  Company.   It  was  brought  out  at  that  time 
t  The  Austin  Company  had  no  knowledge  of  Smith's  connection 
h  Nutwood  Farm,  or  even  the  existence  of  it.   The  prayer  in  the 
ginal  Complaint  was  for  $1,312,500,  all  premised  on  the  claim 
t  the  Smith  report  was  false  and  misleading,  and  caused  Hilltop 
Ity,  Inc.  to  sell  Nutwood  Farm  for  $3,500  per  acre,  instead  of 
some  higher  figure. 

On  July  24,  1964,  an  Amended  Complaint  was  filed,  naming 

Austin  Company  as  an  additional  defendant,  as  to  Count  4  only, 

the  prayer  in  the  Complaint  was  increased  to  $8,862,500. 

From  the  beginning,  as  a  party  in  this  case,  it  has  been 
tually  impossible  to  determine  just  what  Hilltop  claims  Austin 

as  a  conspirator,  in  violation  of  the  Sherman  Act,  since  it  is 

claimed  that  Austin  had  any  connection  with,  or  knowledge  of, 
intiff.  Nutwood  Farm,  or  Smith's  alleged  false  report.   What  is 


it  then  that  appears  in  the  various  documents  as  acts  coininitte( 
by  Austin  in  any  way  affecting  plaintiff,  or  its  assignors?  Tl 
claims  are  few  and  wholly  irrelevant. 

The  first,  and  most  frequently  stated,  is  that  The  A' 
Company  "conspired"  with  Larry  Smith  and  Company  to  "marry  the 
competition".*  (Cross.  App.  Br.  9).  No  matter  how  many  times 
expression  is  repeated,  or  in  what  context  it  is  used,  all  it  ) 
is  that  The  Austin  Company  sought  and  succeeded  in  obtaining  2 
year  leases  for  branch  stores  in  the  Severance  Shopping  Center 
from  two  of  the  three  largest  department  stores  in  the  City  of 
Cleveland,  a  normal,  accepted  objective  of  every  developer  of  i 
successful  shopping  center. 

VThat  next  is  claimed?   That  Austin  had  knowledge  of 
Smith  preparing  "slanted"  reports  for  submission  to  the  depart: 
stores  (Cross.  App.  Br.  10).    Plaintiff  attached  great  signif 
cance  to  some  sinister,  or  illegal,  aspect  of  this  fact.   As 
testified  by  Austin's  Mr.  Beatty,  whatever  was  intended  by  the 
use  of  the  word  "slanted" ,  was  : 


*  This  phrase  appeared  in  an  early  letter  from  Smith  to  The 
Halle  Bros.  Company.  The  full  sentence  reads,  "Many  of  thei 
department  stores  with  whom  we  work  have  accepted  the  princi 
of  'marrying  the  competition'  just  as  you  have  done  in  West 
gate"  (Westgate  is  a  shopping  center  west  of  Cleveland,  cO' 
taining  two  major  department  store  branches.) 


"It  means  that  each  report  would  then  have  in  it  the 
economic  facts  that  were  of  interest  to  the  parti- 
cular person  for  whom  the  report  was  being  pre- 
pared *  *  *."   (Beatty  Deposition,  p.  171). 

Next,  The  Austin  Company  is  charged  with  conspiring  to 
vent  the  risk  of  a  third  shopping  center  development  taking 
ce  (Cross  App.  Br.  10).   It  must  be  remembered  that  The  Halle 
s.  Company,  The  Higbee  Company  and  The  May  Company,  the  three 
gest  department  stores  in  the  Cleveland  Area,  were  fierce  com- 
itors,  and  particularly  The  Halle  Bros.  Company  and  The  Higbee 
pany.   They  all  catered  to  the  same  clientele.   The  market  to  be 
ched  by  each,  if  it  was  to  establish  a  sizeable  branch  in  the  so- 
led eastern  suburbs  of  Cleveland,  included  the  Cities  of  Shaker 
ghts ,  Cleveland  Heights,  University  Heights,  Beachwood,  Pepper 
e  and  Lyndhurst,  as  the  principal  ones. 

The  May  Company  had  eliminated  itself  as  a  prospective 
ant  at  Severance  by  establishing  a  large  branch  store  in 
versity  Heights,  in  an  existing  shopping  center,  less  than  a 
e  and  one-half  from  Severance,  and  readily  accessible  from  all 
these  suburbs.   So  that  the  context  can  be  understood,  The  May 
pany ' s  location  was  the  second  shopping  center  site,  if 
erance  was  to  be  considered  the  first.   What,  therefore,  was 
third?   This  was  a  proposed  development  by  Visconsi  and  Rat- 
,  at  the  corner  of  Shaker  Boulevard  and  Richmond  Road  in  Beach- 
d,  Ohio. 


The  Halle  Bros.  Company  considered  building  at  Beachwo 
(Walter  M.  Halle  Deposition,  pp.  22,  23,  35,  36  and  51).   The  on 
references  to  this  third  development  taking  place,  or  being  pre- 
vented, as  plaintiff  charges,  appear  in  statements  by  representa 
tives  of  Smith  to  the  effect  that  if  The  Halle  Bros.  Company 
would  agree  to  go  into  Severance  with  The  Higbee  Company,  Beachw 
would  probably  never  get  off  the  ground.   It  must  be  remembered, 
however,  that  Hilltop  is  not  the  developer  of  Beachwood,  and  the 
developers  of  Beachwood  have  not  sued  anyone.   These  references 
all  took  place  prior  to  August  2,  1958,  when  Hilltop  was  first  r 
tained  to  sell  the  Nutwood  Farm.   Yet  Hilltop  constantly  charges 
The  Austin  Company  and  Larry  Smith  and  Company  with  concurrent 
conspiratorial  acts  to  "prevent  the  development  of  Beachwood 
and  Nutwood  Farm" . 

Next,  and  the  only  other  charge  of  conspiratorial  acts 

is  that  The  Austin  Company,  with  Larry  Smith  and  Company,  set  ou 

to  create  a  shopping  center  that  would  dominate  the  eastern  subu 

of  Cleveland.   The  only  evidence  of  this  proposed  domination  app 

in  interoffice  memorandum  by  Mr.  Trieger  of  Larry  Smith  and  Comp 

in  1956,  in  which  he  states  his  personal  opinion  as  follows: 

"Of  course,  the  less  department  space  the  landlord  has 
to  build,  the  better  off  he  would  be  from  a  financial 
or  investment  standpoint,  as  long  as  there  is  enough 
department  store  space  to  dominate  the  east  side  and 
to  allow  the  project  to  operate  successfully." 
(Ex.  260,  p.  13,  November  19,  1956). 


These  are  normal  business  activities  in  the  shopping 

3r  development  field.   As  plaintiff's  President,  Mr.  Petti, 

Lfied: 

"There  are  just  so  many  major  tenants  in  a  given  area 
that  could  provide  the  impact  to  build  a  true  region- 
al center,  and  when  Higbee ' s  and  Halle's  were  taken 
away  from  the  regional  market,  so  to  speak,  and  put 
at  Severance,  then  it  lessened  the  possibilities  of 
others  going  in  other  areas."   (Second  Petti  Deposi- 
tion, p.  138-139) . 

Hilltop's  own  President  never  considered  Severance  as  in 

same  trading  area  as  Nutwood  Farm,  and  retained  Smith,  primarily, 

ase  it  had  done  such  a  good  job  for  Austin  in  the  original  develop- 

of  Severance.   Hilltop's  President,  Petti,  testified  in  his 

:  deposition,  before  Austin  was  made  a  defendant,  as  follows: 

"My  interpretation  was  that  Larry  Smith's  job  had  been 

done.   Higbee 's  and  Halle's  had  been  secured;   Severance 

had  become  a  fait  accompli,  so  to  speak,  and  I  thought 

they  were  ready  for  another  job."   (Petti  First  Deposi- 
tion, pp.  225-226). 

*  *  *  * 

"The  fact  that  Larry  Smith  had  done  the  Severance  report, 
I  think,  was  discussed,  and  I  think  I  liked  the  idea  that 
Larry  Smith  had  done  the  Severance  job,  because,  once 
again,  I  felt  that  they  had  done  a  thorough  job  in  that 
area;   they  got  very  wonderful  results  at  Severance,  and 
would  have  been  familiar  with  the  overall  northeastern 
Greater  Cleveland  area  in  which  we  had  our  interest. 

"*  *  *  it  might  be  that  Homer  Hoyt  had  done  work  for  the 
Ratners,  and  we  felt  we  were  more  in  conflict  with  their 
centers  at  Shoregate  and  Goldengate  than  we  were  at  Sever- 
ance, and  it  was  always  our  thinking  that  we  were  in  an 
entirely  different  trading  area,  being  that  it  was  in 
what  we  call  the  blue  collar  class  as  against  Severance, 


which  is  in  the  little  higher  area.  So,  with  this  arg 
ment,  I  think  it  was  my  feeling  that  prevailed,  and  we 
went  ahead  with  Larry  Smith. 

"Q.  It  was  your  opinion  that  Severance  was  not  within 
the  Nutwood  trade  area;  is  that  correct? 

"A.  *  *  *  I  felt  that  they  were  on  each  other's  borde 
but  they  were  not  in  the  same  trading  area."  (First  E 
Deposition,  pp.  230-232) .   (Emphasis  added) . 

This  is  the  testimony  of  Mr.  Petti,  the  President  of 
plaintiff  Hilltop  Realty,  Inc.;  he  was  the  managing  executive  oi 
plaintiff  and  represented  plaintiff's  only  contact  with  Larry  Sn 
and  Company.   (Plaintiffs  never  had,  and  do  not  claim,  any  conta 
with  The  Austin  Company  prior  to  July,  1964,  when  they  joined  Tl; 
Austin  Company  as  a  defendant  in  this  lawsuit.)   This  testimony 
Mr.  Petti  was  given  before  that  date,  and  he  testified  that 
Severance  and  Nutwood  were  so  located  that  they  were  not  competi 
tive  with  each  other  —  they  were  not  in  the  same  trading  area. 

The  foregoing,  then,  represents  plaintiff's  claim  agai 

The  Austin  Company  under  the  Federal  anti-trust  laws.   These  Fee 

anti-trust  contentions  are  the  only  basis  for  a  claim  of  jurisdi 

tion  over  The  Austin  Company  in  this  case. 

III.       PROCEEDINGS    IN   THE   DISTRICT    COURT   AND 
THE   DISTRICT    COURT'S      DECISION 

The  First  Amended  Complaint,  joining  The  Austin  Compar 

as  an  additional , defendant  as  to  Count  4  only,  was  filed  July  2^ 

1964  (R.  100) .   We  will  not  burden  this  Court  with  a  review  of 

the  voluminous  record  of  pretrial  discovery  proceedings,  motions) 


rings  and  briefs.   Suffice  it  to  say  the  Smith  defendants 
2d  a  Motion  for  Partial  Suirunary  Judgment  (R.  344)  ,  and  The  Austin 
pany  filed  a  Motion  to  Dismiss,  raising  four  issues:   first, 
t  the  First  Amended  Complaint  was  filed  more  than  four  years 
2r  plaintiff,  Hilltop,  had  full  knowledge  of  all  relevant  facts 
iting  to  the  claimed  anti-trust  cause  of  action;  second,  that 
Ltop  had  no  standing  to  sue  since  it  stood  only  as  an  assignee 
the  Winslow  Sisters'  assignment  of  their  false  report  and 
ich  of  contract  claims  against  Smith*;  third,  that  the  Court 

no  jurisdiction  over  The  Austin  Company,  since  the  First 
ided  Complaint  did  not  allege  facts  constituting  a  cause  of 
Lon  under  the  Sherman  Anti-Trust  Act;  fourth,  the  First  Amended 
plaint  failed  to  state  a  claim  against  The  Austin  Company  upon 
::h  relief  could  be  granted  (R.  441)  . 

On  December  14,  1964,  the  District  Judge  ordered  Counsel 

Hilltop  to  file  a  detailed  Concise  Statement  of  Factual  Conten- 
ds (R.  530)  .   Such  document  was  filed  (R  651)  ,  consisting  of 


In  October  of  1964,  Hilltop  filed  a  motion  to  have  the  Winslow 
Sisters  joined  as  parties  plaintiff  because  of  a  fatal  defect 
in  Hilltop's  claim  against  the  18  new  parties  defendant  in  the 
First  Amended  Complaint,  including  Austin.   So  far  as  Austin 
is  concerned,  its  Motion  to  Dismiss  was  granted  and  we  will 
refer  to  Hilltop,  only,  as  "plaintiff",  because  the  Winslow 
Sisters  were  permitted  to  become  parties  after  Austin  was 
dismissed  from  the  case. 


39  pages  (larded  with  conclusions  of  law  and  fact).   The  Distrii 

Court,  in  his  Memorandum  Decision  of  March  17,  1965  (R.  794)  ani 

Amended  Memorandum  Decision  of  March  29,  1965  (R.  827) ,  acceptei 

true  plaintiff  Hilltop's  factual  contentions  and  all  reasonable 

inferences  to  be  drawn  therefrom,  and  held: 

"  *  *  *  these  facte  do  not  state  a  cause  of  action 
under  the  antitrust  laws."   (R.  829) 

He  then  stated; 

"  *  *  *  plaintiff  shows  no  causal  connection  between 
the  restraint  of  shopping  center  competition  and  its 
claim  of  injury."   (R.  829) 

The  Court  then  said: 

"In  view  of  this  disposition  of  the  case  the  Court 
finds  it  unnecessary  to  decide  the  issues  raised 
relative  to  the  statute  of  limitations,  the  effect 
on  interstate  commerce,  the  'target  area'  cases 
cited  by  the  parties  or  the  complicity  of  The 
Austin  Company  in  the  alleged  conspiracy."   (R.  831) 

The  District  Court  dismissed  The  Austin  Company  from  i 
case  (R.  950) . 

The  case  later  went  to  trial  against  the  Larry  Smith 
partners  and  others,  on  Counts  1  and  2,  which  consisted  of  a  cli 
of  fraud  and  breach  of  contract  in  connection  with  the  Smith  rej 
on  Nutwood  Farm.  The  decision  in  that  portion  of  the  case  is  nc 
here  on  appeal  by  both  plaintiff  and  defendants,  and  plaintiff  i 
has  also  appealed  the  earlier  decision  dismissing  The  Austin 
Company  from  the  case.  The  decision  on  that  part  of  the  case  wi 
went  to  trial  holds,  in  part: 


"The  Court  has  not  been  persuaded  that  the  conclusions 
reached  in  the  Nutwood  Market  Analysis  were  wrong. 
*  *  *  the  Court  finds  that  the  plaintiffs  have  failed 
to  establish  by  the  requisite  burden  of  proof  that  as 
a  result  of  such  fraud  or  breach  of  contract  the  plain- 
tiffs sustained  any  damage  in  the  sale  of  the  Nutwood 
Farm  property,  *  *  *"   (Written  Memorandum  Decision 
of  10-27-65  (R.  1469-70) . 

We  agree  with  the  District  Court's  findings  that  the  Smith 

Drt  was  not  false  and  plaintiff  has  suffered  no  damage,  but  we 

lot  understand  the  award  of  punitive  damages,  and  attorneys' 

3,  totaling  $150,000. 

IV.  THE  ISSUE  PRESENTED 

Did  the  District  Court  err  in  granting  The  Austin 
pany's  Motion  to  Dismiss? 

V.  ARGUMENT 

A.   THIS  IS  NOT  A  FEDERAL  ANTI -TRUST  CASE. 

1.   The  Austin  Company  committed  no  acts 
forbidden  by  the  Federal  Anti-trust 
Laws  . 

As  the  District  Court  put  it,  after  accepting  as  true  all 

the  plaintiff's  factual  contentions  and  reasonable  inferences  to 

drawn  therefrorai 

"It  appears  that  plaintiff's  basic  complaint  is  the 
submission  to  it  by  Smith  of  a  false  market  analysis 
report  which  caused  Hilltop  and  the  Winslow  Sisters 
to  sell  the  Nutwood  property  at  a  price  substantial- 
ly below  that  which  they  could  have  obtained  if  they 
had  sold  it  for  shopping  center  development."   (R.  828) 

Similarly,  the  nub  of  Hilltop's  claim  appears  at  the  top 

page  16,  of  cross-appellant's  (plaintiff's)  brief,  as  follows: 


"Smith's  false  report  on  Nutwood  deprived  i'iilltop 
of  the  one  essential  ingredient  to  developing  an- 
other regional  shopping  center."   (Emphas:|.s  added). 

Not  only  does  this  "one  essential  ingredient"  have  not 
to  do  with  Austin,  but  the  District  Court  found,  4s  a  fact,  tha 
Smith's  report  oi^  Nutwood  Farm  was  not  false,  and  that  Hilltop  Y, 
failed  to  prove  any  damage. 

How  then  does  Hilltop  try  to  state  a  case  under  the  Fe 

Antitrust  Laws  against  Austin?   The  principal  charges  against  A13 

relate  to  the  period  from  April  of  1955  to  February  of  1959,  and 

solely  to  a  few  phrases  lifted  out  of  documents  obtained  on  disc 

prior  to  Austin's  being  made  a  defendant  in  this  case  and  summar 

in  Hilltop's  factual  contentions,  p.  32,  as  follows: 

"During  this  period  they  conspired  to  dominate  the 
relevant  market  through  persuading  Higbee ' s  and  Halle' 
by  slanted  report  'to  marry  the  competition'  and  divid 
the  market  so  as  to  eliminate  potential  competition  fi 
other  shopping  center  sites*  and  by  taking  all  possibl 
steps  to  'avoid  the  risk  of  a  third  development  taking 
place'  so  as  to  dominate  the  entire  Eastside  of  Cleve- 
land."  (R.  684-85) 

The  only  other  acts  on  the  part  of  Austin  about  which 


*   "*  *  *  so  as  to  eliminate  potential  competition  from  other  sh 
ping  center  sites  *  *  *."   This  is  the  basic  flaw  in  Hilltop' 
charge.   The  "competition"  is  between  "sites",  i.e.,  parcels 
real  estate  in  different  locations.   Austin   persuaded  The  Ha 
Bros .  Company  and  The  Higbee  Company  to  choose  Severance  as 
the  "site"  where  they  would  locate  their  east  side  branch 
stores . 


laint  is  made  are  its  execution  of  leases  with  The  Halle  Bros, 
any  and  The  Higbee  Company  in  December  of  1959,  selling  the 
erty  to  Smith  in  1960,  and,  in  order  to  assist  the  financing 
he  Severance  Center,  loaning  Smith  funds  for  which  it 
ived  a  aacond  mortgage  and  an  interest  in  the  shopping  center. 

If  Hilltop,  or  the  Winslow  Sisters,  have  any  valid  claim 
damages  against  The  Austin  Company  for  violation  of  the  Sherman 
on  the  undisputed  facts  in  the  instant  case,  then  every  owner  of 
erty  in  the  eastern  suburbs  of  Cleveland,  or  real  estate  broker, 
an  exclusive  sales  agreement  from  such  owner  who  believes  such 
e  of  property  is  a  potential  shopping  center  site,  also  has  a 
e  of  action  against  The  Austin  Company,  on  the  ground  that 
Austin  Company  obtained  leases  for  branch  stores  from  two  of 
three  major  department  stores  in  the  City  of  Cleveland,  result- 
in  a  strong  and  successful  shopping  center  at  Severance,  thereby 
enting  every  other  property  owner  from  doing  the  same  thing. 

Section  1  of  the  Sherman  Act,  15  U.S.C.  Sec.  1,  provides: 

"Every  contract,  combination  *  *  *  or  conspiracy 
in  restraint  of  trade  or  commerce  among  the  several 
states  *  *  *  is  hereby  declared  to  be  illegal." 

It  is  our  understanding  of  the  law  that  a  "conspiracy"  is 

entering  into  an  agreement  to  do  an  unlawful  act,  with  an  evil 

ose,  with  knowledge  that  the  act  is  unlawful,  and  that  a 

piracy  includes  as  an  element,  a  corrupt  motive.   Conspiracy 


is  a  plan  to  commit  either  a  crime  or  an  evilly  designed  scheme 

or  confederacy  to  cause  civil  injury.   (8-A,  Words  and  Phrases, 

386-387). 

Normal  conduct  in  planning  a  shopping  center  developme 

is  no  such  conspiracy. 

2.  Even  if  it  was  assumed  that  illegal  acts 
took  place,  plaintiff  has  no  claim  under 
the  Federal  Anti-trust  Cases. 

Section  4  of  the  Clayton  Act  (15  U.S.C.  §15)  under  whi 

plaintiff  does  and  must  make  its  claim,  provides: 

"  *  *  *  any  person  who  shall  be  injured  in  his  busines 
or  property  by  reason  of  anything  forbidden  in  the 
antitrust  law  may  sue  therefor  *  *  *."   (Emphasis  adde 

The  "business  or  property"  of  the  plaintiff  was  that  o 
a  real  estate  broker  who  would  be  entitled  to  a  commission  if  it 
sold  Nutwood  Farm.   The  Winslow  Sisters'  "business  or  property" 
was  the  ownership  of  a  piece  of  real  estate,  Nutwood  Farm. 

The  "business  or  property"  of  Hilltop  was  not  "establi 

ing  a  shopping  center".   It  was  a  real  estate  broker.   As  Mr .  Pe 

President  of  Hilltop,  testified  (First  Deposition,  p.  239) : 

"No.   We  had  no  owner,  no  title,  no  equity  in  the 
property.   No;  we  were  strictly  a  broker." 

Likewise,  the  "business  or  property"  of  the  Winslow 

Sisters  was  not  establishing  a  shopping  center.   They  had  no  int 

tion  of  doing  so.   As  testified  by  Mrs.  Ashcraft  (Deposition,  p. 

261): 


"Never  had  any  intention  of  developing  the  property 
ourselves." 

as  testified  by  Mrs-  Powell,  (Deposition,  p.  57): 

"We  discussed  the  fact  that  there  was  this  thing 
about  developing  it  ourselves,  and  we  threw  that 
around  a  bit,  but  we  absolutely  decided  against 
it  even  before  this."  '  " 

The  only  "business"  which  plaintiff  could  possibly  claim 

been  affected  by  any  illegal  conduct  was  the  hope  to  sell  the  ' 

'ood  Farm  to  someone  who  would  establish  a  shopping  center  on 

property.   Likewise,  the  only  "property"  involved  was  Nutwood 

I  and  the  only  effect  on  it  was  the  failure  to  realize  the 

eased  value  for  the  property  which  plaintiff  hoped  would  result 

lome  purchaser  would  pay  more  money  for  the  property  as  a  part 

I  planned  venture  to  build  a  shopping  center.   There  was  no 

iry  to  the  property,  but  only  to  plaintiff's  hopes  with  respect 

rhat  some  would-be  prospective  purchaser  might  want  to  do  with 

property  and  hence  pay  more  money  for  it.   Plaintiff  (cross- 

illant)  states  its  entire  case  as  follows    (P.  16  of  Opening 

"If  Hilltop  had  received  a  true  report,  it  would  have 
been  able  to  sell  the  property  to  others  at  its  true 
value*  for  a  promising  regional  shopping  center  site; 
or,  alternatively,  to  have  developed  the  property. 


;n  finding  no  damage  as  a  result  of  the  report,  the  court 
ietermined  the  "true  value"  to  be  just  what  plaintiff's 
received  for  it  and  nothing  more. 


together  with  the  owners  or  others,  by  attracting  a 
major  and/or  junior  department  store  and  the  other 
satellite  tenants  which  support  a  regional  shopping 
center  (R.  689) ." 

Plaintiff's  claims  involve  only  prospective  economic 
advantage  and  the  courts  have  not  permitted  recovery  on  this 
basis,  holding  that  mere  expectations  and  hopes  are  not  the  typ 
legal  interest  protected  by  Section  4. 

The  District  Court  in  dismissing  the  contract  cause  c 

action,  put  it  this  way: 

"The  plaintiffs  also  contend  that  but  for  the  lack 
of  a  favorable  market  analysis  they  would  have  been 
able  to  find  a  buyer  for  Nutwood  Farm  who  was  will- 
ing to  pay  more  than  did  Ridge  Hills.  On  the  state 
of  the  evidence  adduced  in  this  case,  such  conten- 
tion amounts  to  no  more  than  speculation  or  conjec- 
ture."  (R.  1470) 

In  Broadcasters,  Inc.  v.  Morristown  Broadcasting  Corp 

185  F.  Supp.  641  (D.C.D.  N.J.  1960)  the  Court  said  at  pages  644 

"The  claim  for  damages  under  Section  4  of  the  Clayton 
Act,  supra,  must  fail  for  a  further  reason:  the  plai 
have  failed  to  allege  facts  from  which  it  may  be  infe 
that  they  have  sustained  an  injury  to  'business  or  pr 
The  pertinent  provision  of  the  Act  affords  a  remedy  t 
'person  who  shall  be  injured  in  his  business  or  prope 
reason  of  anything  forbidden  in  the  antitrust  laws.' 
by  the  Court).  The  term  'business  or  property'  is  ua 
the  ordinary  sense  and  denotes  a  commercial  venture  c 
prise.  Peller  v.  International  Boxing  Club,  7  Cir.  'i 
593,  595  and  596;  Image  &  Sound  Service  Corp.  v.  AltCj 
Service  Corp.,  D.C.,  248  F.  Supp.  237,  239;  BrownleeJ 
Malco  Theaters,  D.C.,  99  F.  Supp,  312,  316  and  317.  i 
plaintiffs  were  not  engaged  in  a  commercial  venture  (| 
enterprise  at  the  time  this  suit  was  brought;  they  ei" 
tained  nothing  more  than  an  expectation  that  they  wov< 
be  so  engaged  if  the  license  were  granted.  Ibid.  Tl 
claim  for  injunctive  relief  must  fail  for  the  same  r< - 


Peller  v.  International  Boxing  Club,  227. F. 2d.  593  (C.A.  -7 

3)  ,  at  page  596 : 

"Plaintiff's  testimony  reveals  further  that  he  has  sus- 
tained no  injury  to  any  property  right.   The  construction 
most  favorable  to  him  which  can  be  placed  on  his  testimony 
is  that  he  entered  into  a  series  of  separate  negotiations 
which  might  have  ripened  into  advantageous  agreements 
under  which  the  proposed  fight  could  have  taken  place. 
Assuming  the  allegations  as  to  defendants'  conspiracy 
and  as  to  its  effect  on  the  negotiations  to  be  true,  and 
assuming  that,  except  for  the  conspiracy,  plaintiff's 
negotiations  would  have  been  successful,  these  assumptions 
cannot  aid  plaintiff's  cause,  it  appearing  affirmatively 
that  he  was  not  injured  within  the  contemplation  of  the 
statutory  provisions,  inasmuch  as  no  property  rights 
could  accrue  to  him  in  the  premises  until  and  unless  he 
succeeded  in  obtaining  the  several  contractual  relation- 
ships for  which  he  was  negotiating.   Cf.  Biglow  v.  R.K.O. 
Radio  Pictures,  Inc.,  327  U.S.  251,  66  S.  Ct .  574,  90  L. 
Ed.  652,  and  cases  there  cited  and  discussed." 

See  also  Duff  v.  Kansas  City  Star  Co.,  299  F . 2d  320,  325 

\.    -8,  1962)  and  American  Infra-Red  Radiant  Co.  v.  Lambert 

jstries,  Inc.,  360  F.2d  977,  995-996  (C.A.  -8,  1966). 

3.   Interstate  commerce  is  not  involved  here  — 

The  Federal  Anti-Trust  Laws  are  not  applicable. 

All  we  have  in  this  case  is  a  local  transaction  unrelated 

interstate  commerce.   It  has  been  uniformly  held  that  real  estate 

nsactions  are  local  in  nature  and  not  covered  by  the  Federal 

i-Trust  Laws.   See  for  example,  Gaylord  Shops,  Inc.  v.  Pittsburgh 

acle  Mile  Town  and  Country  Shopping  Center,  Inc.  and  J.  C.  Penney 

,  D.C.W.D.  Pa.,  219  F.  Supp.  400  (1963).   In  that  case,  the 

intiff,  a  tenant  in  a  shopping  center,  brought  an  anti-trust 


action  under  the  Clayton  Act  against  the  owner  of  the  center 

and  J.  C.  Penney  Co.,  a  tenant  in  the  center.   The  shopping 

center  and  defendant  J.  C.  Penney  Co.  were  parties  to  a  written 

agreement  under  which  J.  C.  Penney  Company  could  prevent  additio 

space  being  rented  to  other  tenants.   Plaintiff  was  refused  spac 

pursuant  to  this  agreement  and  sued  both  the  shopping  center  and 

J.  C.  Penney  Company  for  damages  under  the  anti-trust  laws.   It 

was  conceded  that  J.  C.  Penney  Company  was  engaged  in  interstate 

commerce,  but  the  Court  held  that  the  complained  of  acts  did  not 

occur  in  the  course  of  interstate  commerce.   As  the  Court  stated 

at  page  403 : 

"All  of  the  subject  real  estate  was  situate  in  Pennsyl 
and,  of  course,  did  not  move  in  interstate  commerce. 
under  the  broad  terms  of  the  Sherman  Act,  real  estate 
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a  different  conclusion.   Similarly,  we  are  convinced 
that  the  discrimination  to  which  plaintiff  was  subject 
did  not  occur  in  the  course  of  interstate  commerce." 
(Emphasis  added.) 

A  recent  decision  by  the  United  States  Court  of  Appeal 

the  Second  Circuit  is  also  pertinent.   See  Lieberthal  v.  North 

Country  Lanes,  Inc.,  332  F.2d  269  (1964).   In  that  case,  the  pla 

tiff  had  an  agreement  with  one  defendant  to  build  a  building  and 

lease  it,  with  land,  to  the  defendant.   The  defendant  terminateo 

the  agreement.   Plaintiff  sued  all  of  the  defendants  under  the 

anti-trust  laws,  claiming  a  "conspiracy"  among  the  defendants,  i 


the  acts  were  done  for  the  "express  purpose  of  stopping  the 

of  bowling  alley  equipment  and  material  in  interstate  commerce" 

Court  held  that  the  complaint  did  not  establish  Sherman  Act 

ations  either  (i)  "based  on  acts  occurring  in  interstate 

erce"  or  (ii)  "through  local  acts  having  a  substantial  effect 

interstate  commerce."   As  stated  in  paragraph  4  of  the  editor's 

abus: 

"Complaint  containing  allegations  that  defendants 
entered  into  a  conspiracy  to  stop  the  interstate 
flow  of  bowling  alley  equipment  and  material  into 
a  city  in  New  York  to  prevent  completion  of  a 
bowling  alley  which  would  have  competed  with  other 
bowling  alleys  in  the  city  was  insufficient  to 
state  a  cause  of  action  under  the  Sherman  Act  based 
on  local  acts  having  a  substantial  effect  on  inter- 
state commerce.   Sherman  Anti-Trust  Act,  §§1,  2  as 
amended  15  U.S.C.A,  §§  1,  2."   (Emphasis  added.) 

tated  by  the  Court  at  pages  270-271: 

"The  amended  complaint  alleges  that  the  Platts- 
burgh  area  draws  bowling  alley  trade  from  Vermont 
and  Canada  and  contains  additional  averments,  as 
summarized  by  the  district  judge,  that; 

'a.   the  building  leased  by  plaintiff  to 
North  Country  had  been  erected,  the  equip- 
ment had  not  yet  been  installed,  and  the 
lease  included  a  percentage  of  the  returns 
to  be  received  from  the  bowling  business 
and  from  the  sale  of  items  of  merchandise 

(presumably  food  and  beverages  principally) ; 

'b.   bowling  alleys  in  Vermont  and  Canada 
compete  with  those  in  the  Plattsburgh  area; 

'c.   North  Country  actively  solicited  the 
patronage  of  bowling  leagues  in  Vermont  and 
Canada; 


'd .   North  Country  advertised  in  Canadian 
and  Vermont  Newspapers,  soliciting  customers 
in  Canada  and  Vermont  to  come  to  Plattsburgh 
to  bowl  and  "used  radio  and  television  media" 
(it  is  not  stated  where)  also  to  solicit  such 
customers ; 

'e.   North  Country  and  the  other  defendant 
op^'rators  of  bowling  alleys  brought,  or  in- 
tended to  bring,  into  Plattsburgh  bowling  alley 
equipment  which  moved  in  (or  would  move)  in  in- 
terstate commerce  from  outside  New  York; 

'f.   the  equipment  "scheduled  to  be  brought 
into  Plattsburgh"  in  interstate  commerce  was 
substantial  and  included  "kitchen  and  service 
equipment" ; 

'g.   the  "equipment,  supplies  and  appurten- 
ances being  brought  to  Plattsburgh  were 
items  of  interstate  commerce  for  delivery 
to  the  ultimate  consumer"   (which  seems  strange, 
considering  the  nature  of  a  bowling  business) ; 

'h.   the  equipment  for  the  32  alleys  in  the 
building  of  plaintiff,  which  was  to  be  in 
interstate  commerce,  did  not  arrive; 

'i.   the  merchandise  to  be  sold  by  North 
Country  in  the  premises,  which  was  to  be  in 
interstate  commerce,  did  not  arrive; 

'j.   competition  with  bowling  alleys  in  Canada 
and  Vermont  was  lessened; 

'k.   the  flow  of  bowling  alley  equipment  in 
interstate  commerce  was  restrained;  and 

'1.   defendants  acted  "for  the  express  purpose" 
of  stopping  the  interstate  flow  of  "bowling 
alley  equipment  and  material"  into  Plattsburgh." 
221.  F.  Supp.  at  686-87. 

"The  District  Judge  held  that,  even  assuming  the  truth 
of  these  allegations,  as  he  was  required  to  do  in  pass 
ing  on  the  motion  to  dismiss,  the  plaintiff  did  not  s\. 
ficiently  allege  a  restraint  of  interstate  commerce,  j 
agree." 


272: 

"We  hold  that  the  complaint  does  not  establish 
a  Sherman  Anti-Trust  Act  violation  based  on  acts 
occurring  in  interstate  commerce." 

page  273: 

"We  hold  that  the  complaint  does  not  establish  a 
violation  of  the  Sherman  Anti-Trust  Act  through 
local  acts  having  a  substantial  effect  on  inter- 
state commerce." 

Hilltop  argues  that  certain  materials  used  in  the  construc- 

the  Severance  Shopping  Center  might  have  come  from  outside 

:e  of  Ohio,  and,  therefore,  that  the  construction  of  the 

involved  interstate  commerce,  subject  to  the  Sherman  Act. 

)een  uniformly  held  that  items  coming  from  outside  of  a  state 

)  be  in  the  flow  of  interstate  commerce  within  the  Sherman 

1st  Act  once  they  have  come  to  rest  within  the  State.   See 

T.    Woodmere,  Inc.,  217  F.2d  148  (CA  4,  1954)  where  the  plain- 

.lege  violation  of  the  Sherman  Act  by  defendants  through 

lions  on  vaults  to  be  installed  in  defendants'  cemeteries. 

:rict  Court  granted  the  defendants'  motion  to  dismiss  on 

md  that  there  was  no  interstate  commerce  involved  within 

ling  of  the  Sherman  Act.   The  Court  of  Appeals  affirmed, 

at  page  149: 

"We  come  first  to  the  contention  of  plaintiffs 
that  interstate  commerce  under  the  Sherman  Act 
is  here  involved  because  plaintiffs  import  from 
without  West  Virginia  some  of  the  materials  which 


they  use  in  the  manufacture  of  their  burial  boxes 
and  vaults.   This  contention  seems  to  be  quite 
lacking  in  merit.;  Certainly,  it  finds  little  or 
no  support  in  the  decided  cases." 

And  at  page  150: 

"Equally  without  merit  is  plaintiff's  argument 
that  the  Sherman  Anti-Trust  Act  may  be  invoked 
on  the  ground  that  interstate  commerce  is  involved 
because  some  of  the  metal  vaults  sold  by  them  in 
West  Virginia  had,  at  some  earlier  time,  been 
brought  into  West  Virginia  from  some  other  State, 
These  vaults  cease  to  be  in  the  flow  of  inter- 
state commerce,  within  the  Sherman  Anti-Trust 
Act,  once  they  have  come  to  rest  in  the  warehouse 
of  plaintiffs,  and  are  there  held  for  local  sale." 

The  Supreme  Court  has  held  that  local  activities  do  r 

constitute  interstate  commerce  within  the  meaning  of  the  Sherma 

Act.   In  United  States  v.  Yellow  Cab  Co.,  332  U.S.  218  (1947)  a 

pages  230-234,  it  held  that  local  taxicab  operations,  even  thoi 

serving  passengers  arriving  from  interstate  journeys,  was  not 

interstate  commerce,  since  the  interstate  journeys  ended  when  t 

passengers  arrived  in  that  state.   The  Court  stated  at  pages 

231-232:  ' 

"Here  we  believe  that  the  common  understanding 
is  that  a  traveler  intending  to  make  an  inter- 
state rail  journey  begins  his  interstate  move- 
ment when  he  boards  the  train  at  the  station 
and  that  his  journey  ends  when  he  disembarks  at 
the  station  in  the  city  of  destination.   What 
happens  prior  or  subsequent  to  that  rail  journey, 
at  least  in  the  absence  of  some  special  arrange- 
ment, is  not  a  constituent  part  of  the  interstate 
movement." 


The  obtaining  of  shopping  center  leases  with  major  depart- 

stores  had  no  more  connection  with  interstate  commerce,  or 

ition  of  the  anti-trust  laws,  than  the  shopping  center  lease 

Lved  in  the  case  of  Savon  Gas  Stations  No.  6,  Inc.  v.  Shell  Oil 

203  F.  Supp.  529  (D.C.D.  Md . ,  1962),  affirmed  309  F.2d  306  (C.A. 

)62) ,  certiorari  denied  373  U.S.  911  (1963).   The  lease  required 

jwners  of  the  shopping  center  to  construct  a  gasoline  service 

Lon  for  Shell  and  also  provided  that  the  lessor  would  not 

Lt  the  use  of  its  property  for  the  purpose  of  a  competing 

Line  service  station.   The  Court  states:   (p.  534) 

"Restrictive  covenants  like  Article  lA  are  part  of 
the  familiar  pattern  of  shopping  center  financing, 
as  disclosed  by  the  cases  cited  in  part  II  hereof, 
where  they  are  an  inducement  to  attract  the  prime 
tenants  required  by  professional  lenders.   In  this 
case,  the  restrictive  covenant  is  too  limited  in 
geographical  scope  to  be  vulnerable  to  attack  under 
any  authority  which  has  been  called  to  my  attention. 

"Far  from  substantial,  the  effect  of  Article  lA  and 
its  enforcement  on  interstate  commerce  is  incidental 
and  inconsequential;  hence,  the  jurisdictional  re- 
quirements of  the  Sherman  Act  are  not  met." 

ndant's  motion  for  summary  judgment  was  granted. 

Thus  the  Maryland  District  Court  recognized  one  of  the 

ness  facts  of  life  that  even  restrictive  covenants  in  shopping 

2r  leases,  let  alone  leases  without  such  restrictive  covenants, 

gned  to  induce  "prime  tenants  required  by  professional  lenders" 

3t  constitute  facts  on  which  a  violation  of  the  anti-trust  laws 

>e  based. 


In  summary,  the  result  complained  of  by  Hilltop  is  th; 
the  decision  by  The  Halle  Bros.  Company  and  The  Higbee  Company  ■ 
locate  at  Severance  precludes  their  location  at  any  or  all  of  tl 
possible  sites  available  at  the  same  time.  This  decision  no  mo: 
gives  rise  to  a  cause  of'  action  under  the  Sherman  Act  than  a 
decision  by  a  prospective  purchaser  to  buy  from  manufacturer  A, 
rather  than  manufacturer  B. 

The  District  Court  in  its  Opinion  of  March  29,  1965, 

stated: 

"Austin  is  alleged  to  have  conspired  with  Smith  in 
the  general  objective  of  restraining  shopping  center 
competition,  but  no  contention  is  made  that  Austin 
conspired  in  any  way  specifically  with  respect  to 
Nutwood. 

"The  court  is  of  the  opinion  that  these  facts  do 
not  state  a  cause  of  action  under  the  antitrust  laws. 
Assuming  arguendo,  that  there  was  in  fact  an  anti- 
trust violation  by  the  defendants,  including  Austin, 
plaintiff  shows  no  causal  connection  between  the 
restraint  of  shopping  center  competition  and  its 
claimed  injury.   By  plaintiff's  own  allegations  its 
injury  was  caused  by  the  fraudulent  breach  of  a 
fiduciary  duty.   The  fraud  itself  did  not  constitute 
the  antitrust  violation.   To  recover,  plaintiff  must 
establish  two  things:   (1)  A  violation  of  the  Antitru; 
Act  and  (2)  damages  to  the  plaintiff  proximately  re- 
sulting from  the  acts  of  the  defendants  which  constit 
a  violation  of  the  Act."   (R.  828) 

The  District  Court  then  cited  Glenn  Coal  Co.  v.  Dicki 

son  Fuel  Co. ,  72  F.2d  885  (4th  Cir .  1934);  Schatte  v.  I.A.T.S.E. 

182  F.2d  158  (9th  Cir.  1950),  cert,  denied,  340  U.S.  827;  and 

finally  relied  on  Peterson  v.  Borden  Co.,  50  F.2d  644  (7th  Cir.) 


sel  for  cross-appellants  takes  exception  to  the  applicability 
eterson  v.  Borden  Co. ,  on  the  ground  that  it  was  an  early 
.   Suffice  it  to  say  that  early  or  not,  it  is  still  applicable 
in  any  event,  the  principle  for  which  it  stands  was  reaffirmed 
his  Court  in  Conference  of  Studio  Unions  v.  Loew's.  193  F.2d 
54  (9th  Cir.  1951,  cert,  denied.  342  U.S.  919)  and  by  the  Court 
ppeals  for  the  Second  Circuit  in  Bookout  v.  Schine  Chain 
tres,  253  F.2d  292  (2nd  Cir.  1958)  opinion  by  Judge  Learned 

• 

4.   Even  assuming  illegal  acts,  plaintiff  was 
not  within  the  "Target  Area"  as  required 
under  the  Anti-Trust  Laws. 

The  President  of  plaintiff  Hilltop  testified  that 
ranee  and  Nutwood  Farm  were  "not  in  the  same  trading  area" 
12,  supra)  and  hence  were  not  in  competition  with  each 
r  and  not  in  the  so-called  "target  area". 

This  Court,  in  recognizing  the  "target  area"  concept, 
limited  the  right  to  prove  damage  under  the  anti-trust  laws  to 
mants  who  have  suffered  direct  injury  to  established  businesses. 

Conference  of  Studio  Unions  v.  Loew's,  Inc.,  193  F.2d 

9th  Cir.  1951,  certiorari  denied  342  U.S.  919,  1952),  supra, 

Court  said  at  page  55: 

"He  must  show  that  he  is  within  that  area  of  the  economy 
which  is  endangered  by  a  breakdown  of  competitive  condi- 
tions in  a  particular  industry.   Otherwise  he  is  not 


injured  'by  reason'  of  anything  forbidden  in  the 
anti-trust  laws. 

"Such  a  construction  is  in  accordance  with  the  basic 
and  underlying  purposes  of  the  anti-trust  laws  to  pre 
serve  competition  and  to  protect  the  consumer.  Recov 
and  damages  under  the  anti-trust  law  is  available  to 
who  have  been  directly  injured  by  the  lessening  of  cc 
tion  and  withheld  from  those  who  seek  the  windfall  oi 
damages  because  of  incidental  harm."   (Emphasis  added 

Even  the  cases  on  which  Hilltop  relies  in  claiming  th 
recent  court  pronouncements  have  enlarged  the  target  area  conce 
emphasize  the  necessity  for  an  existing  business  affected  by  th 
alleged  unlawful  acts. 

See  Twentieth  Century  Fox  Film  Corporation  v.  Goldwyr 

328  F.2d  190  (9th  Cir .  1964)  where  the  plaintiff  was  an  establi 

producer  of  motion  pictures.   At  page  220: 

"Assuming,  but  not  deciding,  that  this  'target  area' 
concept  is  relevant  in  determining  whether  the  plain- 
tiff in  a  private  antitrust  suit  may  claim  the  benefi 
of  Section  5  of  the  Clayton  Act,  plaintiff  was  withir 
that  area  under  the  allegations  of  his  complaint.  As 
one  which  desired  to  exhibit  motion  pictures  which  it 
produced ,  plaintiff  was  within  the  area  of  the  econoiii 
which  was  endangered  by  the  alleged  combination  and 
monopoly  with  regard  to  the  exhibition  of  moving  pict 
ures."   (Emphasis  added.) 

I 

In  Harman  v.  Valley  National  Bank  of  Arizona,  339  F..i 

(9th  Cir.  1964)  the  plaintiff  was  an  established  bank  and  was 

involved  in  the  loaning  of  funds,  which  was  the  basis  of  the   i' 

action.   At  page  567: 

"But  in  any  event,  the  present  complaint  alleges  tha 
object  of  the  general  conspiracy  was  the  unreasonabl 

4 


restraint  and  monopolization  of  the  Arizona  money  rm  rket 
in  which  CLIC  had  acquired  a  contractual  right  to  funds, 
the  destruction  of  which  affords  the  basis  for  appellant's 
claim."   (Emphasis  added.) 

Hilltop  and  the  Winslow  Sisters  did  not  have  an  establish- 

jusiness,  but  only  the  hope  that  some  prospective  purchaser  might 

i   a  plan  for  establishing  one. 

B.  PLAINTIFF'S  ALLEGED  CAUSE  OF  ACTION 
ACCRUED  MORE  THAN  FOUR  YEARS  BEFORE 
THE  COMMENCEMENT  OF  THIS  ACTION  AND 
IS  BARRED  BY  THE  APPLICABLE  STATUTE 
OF  LIMITATIONS 

The  only  claim  against  Austin  is  based  upon  an  alleged  viola-j 

1  of  the  Sherman  Anti-Trust  Act.   The  applicable  statute  of 

Ltation  is  15  U.S.C.A.  §  15(b),  a  pertinent  portion  of  which  reads 

follows: 

"Any  action  to  enforce  any  cause  of  action  under 
§§  4  or  4(a)  shall  be  forever  barred  unless  com- 
menced within  four  years  after  the  cause  of  ac- 
tion accrued.  *  *  *" 

The  substance  of  Count  No.  4  of  the  plaintiff's  First 

ided  Complaint  against  this  defendant  is  that  this  defendant 

spired  with  Larry  Smith  and  Company,  and  others,  for  the  pur- 

2  of  preventing  the  development  of  regional  shopping  centers 
the  eastern  suburbs  of  Cleveland,  Ohio,  and  more  particularly, 

plaintiff's  depositions  and  discovery  have  been  directed 
ard  showing  that  this  defendant  and  the  other  defendants, 
nspired"  to  get  two  department  stores.  The  Halle  Bros.  Company 


and  The  Higbee  Company,  to  locate  a  store  in  the  Severance  Shop- 
ping Center. 

As  shown  in  the  agreed  Statement  of  Facts,  plaintiff 
knew  in  the  summer  of  1959  that  The  Halle  Bros.  Company  and  The 
Higbee  Company  planned  to  put  branches  in  Severance.   Plaintiff 
knew  in  the  summer  of  1959  that  Larry  Smith  and  Company  were,  a: 
had  been,  working  as  consultants  for  The  Austin  Company  in  the 
development  of  Severance.   (R.  1166-67,  1191-92).   Plaintiff 
knew  in  December  of  1959  that  The  Halle  Bros.  Company  and  The 
Higbee  Company  had  executed  leases  with  The  Austin  Company  to 

enter  Severance  (R.  1208  )  .   Prior  to  the  end  of  1959,  plaintif) 

1 

knew  The  May  Company  had  decided  to  put  its  major  branch  store 
in  Cleveland  Heights,  but  not  at  Severance.   Therefore,  plaintii 
knew  that  the  three  major  Cleveland  department  stores  had  made 
their  plans  for  large  branch  stores  in  the  eastern  suburbs  of 
Cleveland,  a  number  of  miles  from  Nutwood  Farm. 

Plaintiff  knew  by  the  end  of  December,  1959,  that  th* 
development  of  Severance,  with  The  Halle  Bros.  Company  and  The; 

Higbee  Company  each  having  branch  stores  in  it,  would  be  a  lart 

1 

shopping  center,  a  strong  shopping  center,  and  would,  in  all 
probability,  dominate  the  primary  trading  area  around  Severanci 

There  is  no  contention  that  Austin  participated  in, 
contributed  to,  or  even  knew  of  the  Smith  report  until  after  t 


I 


inal  Complaint  was  filed  in  January  of  1963,  or  that  Smith 

failed  to  advise  Hilltop,  fully,  of  its  relationships  with 

in  as  a  potential  purchaser  of  the  Severance  property.   Thus 

pertinent  facts  on  which  Hilltop  bases  its  cause  of  action  for 

ation  of  the  Sherman  Act  by  Austin  were  known  to  it  more  than 

years  and  six  months  prior  to  the  filing  of  the  First  Amended 

laint  on  July  24,  1964.   The  claim  against  Austin  is,  there-. 

,  barred  by  the  statute  of  limitations. 

VI.   ADDITIONAL  CONTENTIONS 
OF  CROSS -APPELLANT 

The  plaintiff  has  belabored  its  brief  with  irrelevant 

ers  on  which  we  will  only  comment  briefly.   First,  the  complaint 

ade  that  Austin  terminated  depositions*.   While  this  is  true. 

District  Court  froze  pretrial  discovery,  to  which  order  Hilltop's 

sel  took  no  objection,  and  held  Austin's  motion  for  Protection 

,  but  at  the  same  time,  permitted  Hilltop's  counsel  to  present 

y  factual  contention  he  could  think  of  to  make  out  a  cause  of 

on.   He  did  so,  and  the  Court  accepted  as  true  "these  contentions 

all  reasonable  inferences  to  be  drawn  therefrom."   (Amended 

irandum  Opinion,  March  29,  1965);  (R.  827,  828). 


,s  shown  in  Austin's  Motion  for  Protection,  counsel  for  plain- 
iff  had  run  up  1500  pages  of  repetitive  questioning  of  Austin 
lompany  principal  witnesses  and  had  served  notice  to  take 
epositions  of  44  additional  witnesses  in  Cleveland,  New  York 
nd  Texas. 


Hilltop  complains  that  certain  files,  originally  in  tV 
possession  of  Austin,  and  turned  over  to  Smith,  are  "mysterious 
missing."   Great  to-do  is  made  of  this.   With  customary  imagina 
counsel  for  Hilltop  asssumes  they  contain  "many  important  items 
such  as  "restrictive  terms  of  earlier  drafts  of  the  leases",  an^ 
that  the  absence  of  these  papers  "is  further  proof  of  the  con- 
spiracy to  violate  the  anti-trust  laws."   This  is  pure  fantasy.. 

Suffice  it  to  say  that  after  6000  pages  of  pretrial 
depositions  and   microscopic  examination  of  hundreds  and  hund re 
of  documents  produced  by  Smith  and  Austin,  plaintiff  has  only 
managed  to  find  a  few  phrases  which,  when  taken  out  of  context 
and  used,  charge  Austin  with  conspiring  (1)  "to  marry  the  compe 
tion"  by  persuading  two  department  stores  to  execute  leases  for' 
branches  in  one  shopping  center,  (2)  for  the  purpose  of  eliminal 
"potential  competition  from  other  shopping  center  sites",  (3) 
to  prevent  a  third  development  from  taking  place,  and  (4)  so  asb 
dominate  the  east  side  of  Cleveland. 

Discovery  of  these  few  phrases  in  Smith's  files  is  th  i 
basis  for  inflating  a  complaint  about  the  sale  price  of  a  parcel 
farm  land  into  an  anti-trust  case.  The  transparency  is  obviou£«l 
we  look  at  the  phrases.  No.  1  sounds  like  some  sort  of  merger^ 
which  somehow  might  affect  competition.  No.  2,  "eliminating  pee' 
competition"  has  an  anti-trust  connotation,  except  that  it  refti 


i 
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y  to  competing  parcels  of  real  estate,  or  "sites"  for  shop- 
g  centers.   No.  3  also  sounds  sinister  in  that  something  is 
ng  prevented  from  developing,  and  No.  4  obviously  converts  the 
d  "dominate"  into  "creating  a  monopoly",  which  is  the  cardinal 
committed  by  anti-trust  violators. 

Hilltop's  brief  argues  that  a  jury  could  find  damages  as 
esult  of  the  conspiracy  of  Austin  and  Smith.   We  respectfully 
mit  that  the  District  Court  gave  Hilltop  every  opportunity  to  sub- 
written  factual  contentions  on  which  a  cause  of  action  could  have 
n  made  against  Austin,  that  Hilltop  did  so  and  the  Court  accepted 
se  contentions  as  true,  and  found  that  Hilltop's  contentions 
I  not  present  a  cause  of  action  under  the  anti-trust  laws" 
anded  Memorandum  Opinion,  March  29,  1965;  R.  827,  828) . 
VII  .    CONCLUSION  .'* 

Hilltop's  only  claim  against  any  one  was  for  an  alleged 
^e  report  by  Larry  Smith  and  Company  on  the  economic  value  of  the 
rjjlow  Sisters'  Nutwood  Farm  as  a  possible  site  for  a  shopping 

er.   Even  Hilltop's  President,  Petti,  so  stated  when  his  second 
wsition  was  taken  (p.  139) : 


i 


"Q.   So  far  as  Nutwood  was  concerned,  the  only  thing 
was  the  false  report,  isn't  that  correct? 

"A.   Well,  as  we  were  directly  concerned,  yes." 

.      To  summarize  again  the  conduct  of  Austin,  we  find  a 

I 
ral,  legal,  business  pattern.   Austin  acquired  land  after  having 


it  rezoned  for  commercial  purposes;  retained  Smith  as  a  consult 
to  help  persuade  The  Halle  Brbs.  Company  and  The  Higbee  Company 
execute  leases  for  branch  stores  in  a  proposed  shopping  center 
the  land,  thereby  enhancing  its  value,  sold  the  land,  with  the 
leases  attached,  to  Smith;  later  assisted  Smith  in  financing,  I. 
loaning  it  money,  in  return  for  which  Austin  took  a  second  morl 
gage  and  part  of  the  equity  in  the  shopping  center  which  was  tc 
built  thereafter;  and,  finally,  Austin  built  the  shopping  ceni 
and  that  is  all  there  is  to  it. 

On  the  other  hand,  Hilltop,  a  broker,  hoped  to  sell 
Nutwood  Farm  to  some  one  who  might  use  it  for  shopping  center  ]| 
poses.   It  was  not  rezoned  for  commercial  purposes;  no  departrm 
stores  showed  any  interest  in  executing  leases  for  branch  stort) 
on  the  farm;  Smith  was  hired  to  prepare  an  economic  report  on 
Nutwood  Farm  because  Smith  had  done  such  an  excellent  job  for 
Austin.   The  report  was  negative;  then  claimed  to  be  false,  beai 
of  Smith's  conflict  of  interest;  damages  were  sought  against  S!l 
because  Hilltop  claimed  the  Nutwood  Farm  might  have  been  sold  )i 
more  money  if  the  report  had  been  favorable. 

Austin  had  no  knowledge  of  Hilltop,  Nutwood  Farm,  or:li 
Smith  report. 

The  District  Court,  in  that  part  of  the  case  which  vi* 
to  trial,  found  the  report  was  not  false  and  that  Hilltop  soldj 


perty  for  what  it  was  worth. 

The  Austin  Company  should  never  have  been  made  a  party 
this  litigation. 

We  submit  the  Decision  of  the  District  Court  in  dismissing 
antitrust  claim  against  The  Austin  Company  should  be  affirmed. 

Respectfully  submitted, 
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IN    THE 

UNITED    STATES   COURT    OF   APPEALS 

FOR    THE    NINTH    CIRCUIT 

NO.   21212 


SHARON  DE  LANGE, 

Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANT'S    OPENING    BRIEF 


STATEMENT  OF  JURISDICTION 

The  Appellant,   Sharon  De  Lange,  brought  this  action  against  the  United 

5tates    under  the  Federal  Tort  Claims  Act,  28  U.S.  C.   1346  (b)  for  negligent  ex- 

.mination  by  appellee's  doctors.     The  matter  was  tried  in  the  United  States  District 

:!ourt  for  the  Southern  District  of  California,  Southern  Division,  before  the  Hon- 

rable  Fred  Kunzel,  United  States  District  Judge.     On  June  14,   1966,  judgment 

1/as  entered  in  favor  of  defendant  United  States  of  America,  the  Court  holding  that 

i 

ppellant's  action  was  one  based  upon  misrepresentation  and  accordingly  exempted 

,y  28  U.S.  C.  2680  (h). 

i 

Appeal  from  this  ruling  is  taken  pursuant  to  28  U.  S.C.  1291.    Appellant 


of  this  Court. 

SPECIFICATION  OF  ERROR 


The  District  Court  erred  in  the  following  respect: 

1)  In  deciding  that  the  exemption  set  forth  in  Subsection  (h)  of  Section  2680, 
Title  28  U.  S.  C.  applies  to  this  case  so  as  to  preclude  this  action  from  being  brougl 
under  the  Federal  Tort  Claims  Act. 

STATEMENT  OF  THE  CASE 

A.  QUESTION  INVOLVED. 

The  single  question  of  law  presented  to  the  Court  is  whether  Congress  in- 
tended to  exempt  the  United  States  from  liability  for  a  negligent  diagnosis  which  wa; 
communicated,  when  it  used  the  term  "misrepresentation"  in  28  U.S.  C.   Section 
2680  (h). 

B.  STATEMENT  OF  FACTS. 

Appellant,  a  37 -year-old  Naval  dependent,  was,  in  1964,  employed  as  a 
waitress  at  the  Chief  Petty  Officers'  Club,   United  States  Naval  Training  Center, 
San  Diego,  California.     She  had  been  employed  as  such  for  approximately  13 
months  prior  to  the  incident  in  question. 

On  July  8,  1964,  appellant,  in  her  capacity  as  an  employee,  was  required  t 
take  a  routine  physical  examination  consisting  of  a  chest  x-ray  and  blood  test. 
The  tests  were  given  at  the  Naval  dispensary,  WAVE'S  Sick  Barracks,  at  the 

Training  Center.    After  the  examination,  appellant  was  notified,  over  the  telephom 

i 

that  the  blood  test  had  to  be  repeated.     She:  reported  for  a  second  blood  test  on 

TiiliT    1  r:  T"!..-:^   + + j    i-i • j„j i — : ,   tt i_i,.   « +:,r/.»IT   ■ 
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"doubtful  positive".     On  July  20th,  appellant  received  a  telephone  call  from  some- 
one who  identified  himself  as  a  Chief  at  the  Naval  Dispensary.     The  Chief  told 
appellant  not  to  report  to  work  because  she  had  syphilis.    Appellant  then  asked 
to  talk  to  the  doctor  in  charge  and  a  Dr.   Emanuel  talked  with  her  and  advised  her 
to  go  to  a  private  physician  because  she  had  syphilis.    Appellant,  upon  being  in- 
formed she  had  syphilis,  became  extremely  upset  and  hysterical. 

On  July  20,  immediately  after  being  told  she  had  syphilis,  on  her  own    ■■ 
volition,  appellant  took  three  separate  blood  tests;  one  at  the  Public  Health  Center, 
one  at  the  United  States  Naval  Hospital  and  another  from  a  private  physician.     The 
results  of  these  tests  were  negative  and  that  the  previous  tests  at  the  Training 
Center  were  in  error. 

On  July  21,  appellant  went  to  the  Naval  Training  Center  and  there  saw 
Dr.   Clarence  P.  Judge,  who  requested  she  go  to  the  Naval  Hospital  and  see  a 
Dr.   Brothers  in  dermatology,  which  she  did  on  the  same  day. 
1  Dr.  Judge  testified  that  appellant  appeared  very  upset   and  on  the  slip 

iivhich  was  sent  with  appellant  to  the  Naval  Hospital  he  noted  "she  has  been  unduly 
frightened  by  the  possibility  of  lues".     Dr.  Judge  explained  that  the  word  "lues"  is 

Used  in  place  of  syphilis.     The  further  examination  and  blood  test  at  the  Naval 

I 

hospital  was  negative. 

I  Dr.  Judge  further  testified  that  the  blood  test  given  at  the  Naval  Training 

Penter  is  known  as  a  broad  spectrum  test  and  is  not  refined  enough  to  rule  out  such 

])ther  diseases  besides  syphilis  as  malaria,  measles  and  mononucleosis,  where  there 

s  a  positive  reaction.    He  further  stated  that  when  the  test  indicates  a  positive 


the  exact  cause  of  the  reaction  and  that  the  facilities  for  giving  the  further  tests 
are  not  available  at  the  Naval  Training  Center. 

Appellant's  immediate  hysterical  condition  and  her  subsequent  physical 
suffering  were  directly  caused  by  her  having  been  told  she  had  syphilis. 

(It  should  be  made  clear  that  the  above  Statement  of  Facts  is  largely  tal-cen 
from  the  memorandum  of  Judge  Fred  Kunzel  and  any  conclusions  stated  above  are 
conclusions  of  the  Court  itself  and  are  Findings  of  Fact  of  the  said  Court. ) 

SUMMARY  OF  ARGUMENT 


Title  28  U.  S.C.  Section  2680  (h)  excludes  "Any  claim  arising  out  of  .  .  . 
misrepresentation,  deceit,   .  .  .    (Emphasis  added)". 

The  government  contends  that  the  statement  to  appellant,  to  the  effect  that 
she  had  syphilis,  was  a  misrepresentation  and  as  such  comes  within  the  exception 
contained  in  2680(h). 

The  appellant  asserts  that  the  Supreme  Court  in  the  case  of  USA  v.  Neustac 
366  U.S.  696,  81  S.  Ct.   1294,  6  L  ed.2d  614,   1961,  included  in  its  decision  a 
comment,  by  way  of  footnote,  suggesting  that  the  misrepresentation  and  deceit 
exclusion  may  be  confined  to  conduct  involving  business  transactions.    Appellant, 
therefore,  argues  that  the  case  at  bar  does  not,  in  the  words  of  the  Supreme  Court 
"arise  out  of  .  .  .  misrepresentation"  any  more  than  does  one  based  upon  a  motor 
vehicle  operator's  negligence  in  giving  a  misleading  turn  signal.     That  therefore, 
the  case  at  bar  does  not  come  within  the  misrepresentation  of  Title  28  U.  S.  C. 
Section  2680(h). 
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1)  From  the  negligent  and  wrong  conclusion  drawn  by  government  person- 
nel from  the  routine  blood  test;  based  upon  inadequate  information; 

2)  From  improper  reliance  of  government  personnel  on  the  conclusion 
reached  by  the  blood  test; 

3)  From  Dr.  Emanuel's  negligence  in  failing  to  give  a  complete  physical 
examination  prior  to  any  notification  to  appellant; 

4)  Finally,  the  negligent  communication  to  appellant  serves  as  only  one 
additional  negligent  act. 

ARGUMENT 
A.  THE  CASE  AT  BAR  DOES  NOT  ARISE  OUT  OF  MISREPRE- 


SENTATION AND  THEREFORE  DOES  NOT  COME  WITHIN 
THE  MISREPRESENTATION  SECTION  OF  TITLE  28  U.S.C. 
SECTION  2680(h) 

The  cornerstone  of  appellant's  position  in  the  final  footnote  to  the  Supreme 
.Court  decision  of  United  States  v    Neustadt  (supra). 

"Our  conclusion  neither  conflicts  with  nor  impairs  the  authority 
of  Indian  Towing  Co    v.    United  States,   350  U.S.  61,  which  held 
cognizable  a  Torts  Act  claim  for  property  damages  suffered 
when  a  vessel  ran  aground  as  a  result  of  the  Coast  Guard's  al- 
legedly negligent  failure  to  maintain  the  beacon  lamp  in  a  light- 
house.    Such  a  claim  does  not  'arise  out  of  .  .  .  misrepresenta- 
tion, '  any  more  than  does  one  based  upon  a  motor  vehicle 
operator's  negligence  in  giving  a  misleading  turn  signal.    As 
Dean  Prosser  has  observed,  many  familiar  forms  of  negligent 


in  the  generic  sense  of  that  word,  but  '[slo  far  as  misrepresentation 
has  been  treated  as  giving  rise  in  and  of  itself  to  a  distinct  cause  of 
action  in  tort,  it  has  been  identified  with  the  common  law  action  of 
deceit, '  and  has  been  confined  'very  largely  to  the  invasion  of  in- 
terests of  a  financial  or  commercial  character,  in  the  course  of 
business  dealings. '    Prosser,   Torts,  §85,  'Remedies  for  Mis- 
representation, '  at  702-703  (1941  ed).     See  also  2  Harper  and 
James,  Torts,  §29.13,  at  1655  (1956).  " 
It  must  be  noted  first  that  the  Court  clearly  distinguishes  one  actual  deci- 
sion and  a  large  group  of  fact  situations  from  the  business  situation  in  Neustadt. 
The  Court  clearly  states  that  the  damages  caused  by  the  negligent  failure  to  main- 
tain a  beacon  lamp  in  a  lighthouse  does  not  "arise  out  of  .  .  .  misrepresentation". 
They  further  distinguish  the  negligence  of  a  motor  vehicle  operator  in  giving  a 
misleading  turn  signal.     The  damages  in  both  of  these  fact  situations,  like  the  case  i| 
at  bar,  are  ultimately  precipitated  by  a  misrepresentation  if  we  use  that  word  in 
its  generic  sense;    however,  these  situations,  like  the  case  at  bar,  clearly  arise 
out  of  negligent  conduct  in  all  of  its  legal  aspects. 

In  the  case  of  Indian  Towing  Company  v.   U.  S. ,   350  U.S.  61,  100  L.Ed.  48, 
76  S.  Ct.   122  (1955),  the  negligent  conduct  was  the  failure  to  properly  maintain  a 
beacon  lamp.    It  was  this  conduct  that  ultimately  brought  about  the  damage  to  the 
vessel  that  ran  aground. 

In  essence,  the  absence  of  the  beacon  light  as  a  warning  to  plaintiff  consti- 
tuted a  misrepresentation  by  the  Coast  Guard  to  plaintiff,   since  it  implied  that 
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to  have  their  vessel  run  aground.     The  Supreme  Court  held  that  plaintiff  was  en- 
titled to  recover  under  the  Federal  Tort  Claims  Act  on  the  basis  of  defendant's 
negligence.    At  no  time  did  the  Court  consider  that  plaintiff's  cause  of  action  was 
in  any  way  subject  to  the  exclusionary  provisions  of  2680(h). 

The  Neustadt  case  confirms  this  position  by  directly  saying  that  although 
the  damages  in  such  a  case,  as  Indian  Towing,  were  in  the  final  analysis  caused 
by  a  misrepresentation,  the  damage  actually  arose  out  of  the  negligent  conduct  of 
the  Coast  Guard  in  failing  to  properly  maintain  the  beacon  lamp. 

In  the  case  at  bar,  the  damages  were  ultimately  caused  by  the  communicated 
misdiagnosis,  however,  they  arose  out  of  the  failure  of  the  United  States  to  proper- 
ly diagnose  the  appellant's  condition. 

As  stated  in  Prosser  on  Tort,   Section  100  "Remedies  for  Misrepresenta- 
tion" at  page  697,  "a  great  many  of  the  common  and  familiar  forms  of  negligent 
conduct,  resulting  in  invasions  of  tangible  interests  of  personal  property,  are  in 
their  essence  nothing  more  than  misrepresentation.     From  a  misleading  signal 
by  the  driver  of  an  automobile  about  to  make  a  turn,  or  the  assurance  that  a  danger 
does  not  exist,  to  false  statements  concerning  a  chattel  sold,  or  non-disclosure  of 
a  latent  defect  by  one  who  is  under  a  duty  to  give  warning.   ...    in  all  such  cases 
the  particular  form  which  the  defendant' s  conduct  has  taken  has  become  relatively 
[Unimportant  and  misrepresentation  has  been  merged  to  such  an  extent  with  other 
kinds  of  misconduct  that  neither  the  Courts  nor  legal  writers  have  found  any  occa- 
sion to  regard  it  as  a  separate  basis  of  liability".     However,  as  we  see  before  us, 
the  Federal  Courts  have  found  it  necessary  to  make  such  a  distinction  as  a  distinc- 


B.  THE  BASIC  DISTINCTION  TO  BE  DRAWN  IS  BETWEEN  THE 
BUSINESS  TYPE  CASE  AND  THE  TYPE  OF  MATTER  WHERE 
THE  NEGLIGENT  USE  OF  LANGUAGE  GIVES  RIGHTS  TO 
PHYSICAL  INJURY  TO  PERSON  OR  PROPERTY. 

The  decisions  in  this  area  fall  into  three  basic  categories: 

1)  The  pure  business  type  case  where  the  use  of  language  causes  no 
direct  personal  injury  to  health  and  well  being  or  property  damage; 

2)  Misrepresentation  resulting  in  personal  injury  or  property  damage 
where  such  injuries  come  as  a  result  of  negligently  prepared  weather  reports  and 
hurricane  and  flood  warnings  gratuitously  disseminated; 

3)  Misrepresentation  resulting  in  personal  injury  to  health  or  well  being 
on  property  damage  directly  caused  by  words  spoken  directly  to  the  other  party. 

The  rationale  in  question  was  adopted  in  the  Neustadt  case  (A  claim  by  a 
purchaser  of  a  home  who,  in  reliance  upon  a  negligenc  inspection  and  approval  by 
an  FHA  appraiser,  had  been  induced  to  pay  more  for  the  property  than  it  was 
worth. ).     The  Neustadt  case  included  comment  by  way  of  footnote  that  the  mis- 
representation and  deceit  exclusion  may  be  confined  "very  largely"  to  conduct  in- 
volving business  transaction  citing  both  Prosser  and  Harper  and  James  on  Torts. 

However,  Neustadt  failed  to  refer  to  the  troublesome  misrepresentation 
cases  based  upon  negligently  prepared  weather  reports  and  hurricane  and  flood 
warnings  gratuitously  disseminated  by  the  Federal  Government.     In  this  area  it 
should  be  noted  that  the  law  of  negligence  treats  the  use  of  language  quite  dif- 
ferently from  other  types  of  conduct.     The  area  within  which  the  negligent  use  of 
words  may  give  rise  to  a  cause  of  action  at  common  law  is  limited;  negligent 
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they  will  be  acted  upon,  to  one  who  the  speaker  is  bound  by  some  relation  or  duty, 
arising  out  of  public  calling,  contact  or  otherwise.     Ultramares  Corporation  v. 
Touche,  255  NY  170,   185,   174  NE  441  (1931). 

This,  therefore,  lists  three  basic  requirements  for  creating  liability  in 
such  cases: 

1)  Words  must  be  spoken  directly  to  the  other  party; 

2)  The  speaker  must  know  that  they  will  be  relied  upon; 

3)  There  must  be  a  relation  giving  rise  to  the  duty  to  speak  with  care. 

This  analysis  would  prevent  recovery  against  the  government  for  misin- 
formation or  misstatements  made  by  the  United  States  in  connection  with  its  gratui- 
tous information  disseminating  services,  listed  above,  wholly  apart  from  the  ex- 
clusionary provisions  of  2680(h). 

Further,  it  is  absolutely  clear  that,  under  the  above  analysis  and  under  the 
common  law,  the  appellant  would  be  entitled  to  recovery  as  a  result  of  the  conduct 
of  the  United  States  in  the  case  at  bar. 

Dr.  Emanuel  spoke  directly  to  the  appellant;  the  appellant  relied  upon  him 
as  an  agent  of  the  United  States;  and  the  doctor  was  under  a  duty  arising  out  of  his 
public  calling  as  a  medical  practitioner  to  speak  with  care. 

If  you  distinguish  the  weather,  hurricane  and  flood  warnings  cases  as 
above,  all  that  stands  as  an  impediment  to  recover  in  the  case  at  bar  is  the  deci- 
sion of  this  Court  in  Hunger  ford  v.  United  States,  307  Fed.  2d  99  (Ninth  Circuit 
Cal.   1962).    It  is  based  upon  this  decision  that  the  Court  below  held: 

"Despite  my  doubt  as  to  Congressional  intent,  I  feel  bound  by  the 
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hold  that  this  action  is  one  based  upon  misrepresentation  and  ac- 
cordingly exempted  by  Section  2680(h).  " 

C.  ANALYSIS  OF  THE  HUNGERFORD  DECISION. 

In  Hungerford  v.   U.  S. ,  the  claim  was  for  medical  malpractice  as  in  the 
case  at  bar.    It  was  alleged  that  the  claimant,  a  veteran,  entered  the  V.  A.  Hospital 
for  unaccountable  blackouts,  falls  and  severe  head  pains.     That  due  to  the  negli- 
gent manner  in  which  he  was  examined  and  which  diagnostic  tests  were  performed 
and  due  to  the  negligent  failure  to  mal^e  necessary  diagnostic  tests,  it  was  not 
discovered  that  the  plaintiff  had  organic  brain  damage  of  traumatic  origin  which 
could  be  corrected  by  surgery.    Instead,  his  condition  was  negligently  diagnosed  as 
psychosomatic  and  he  was  so  advised.     He  was  released  without  the  necessary 
surgical  treatment.    In  ruling  that  the  subsequent  Tort  Claims  Act  suit  was  not 
excluded  by  2680(h)  this  Court  seemed  to  acknowledge  the  incorrect  diagnosis  com- 
municated to  the  claimant  was  a  misrepresentation,  but  held  that  where  the  governi 
ment  is  chargeable  with  a  dual  duty  in  ascertaining  the  patient's  condition,  i.e.  , 
a  duty  to  advise  him  what  his  condition  is,  and  the  duty  to  render  proper  care 
and  treatment  for  that  condition;  breach  of  the  latter  duty  is  accountable  even 
though  breach  of  the  former  duty  is  not. 

In  the  case  at  bar  it  is  absolutely  clear  under  the  decision  and  findings  of 
the  trial  court  that  appellant's  damages  occur  as  a  direct  result  of  the  misrepre- 
sentation of  an  agent  of  the  United  States;  therefore.  Judge  Kunzel  felt  bound  by 
the  Court's  apparent  finding  that  in  such  a  matter  Section  2680(h)  would  preclude 
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position  of  asking  this  Court  to  reverse  the  position  previously  taken  in  the  Hunger- 
ford  case. 

As  discussed  above,  the  Supreme  Court's  decision  of  Neustadt,  though 
admittedly  dictum,  indicates  that  such  a  matter   as  the  case  at  bar  would  require 
that  the  United  States  be  held  responsible. 

Finally,  it  must  be  pointed  out  to  the  Court  that  the  appellant  has  instituted 
an  action  against  Dr.   Emanuel  individually  in  the  State  Court  and  this  action  has 
been  served  upon  that  doctor.    As  of  the  date  of  the  writing  of  Appellant's  Opening 

I  Brief,   Dr.   Emanuel  has  not  filed  his  answer  to  the  complaint. 

i 

J  Appellant's  action  points  up  a  question  of  pure  public  policy  that  must  be 

;]  demonstrated  to  this  Court  as  part  and  parcel  of  an  analysis  of  this  type  of  fact 

i;  situation. 

To  relieve  the  United  States  of  responsibility  in  the  case  of  a  communicated 

Idiagnosis  places  solely  upon  the  individual  physician  the  responsibility  and  burden 

iof  its  correctness  and  ultimately,  if  he  proves  to  be  incorrect,  the  added  burden 

1 

lof  personally  defending  his  position  in  a  Court  of  law  and,  if  his  error  proves  to 

'be  a  negligent  one,  the  horrendous  burden  of  paying  in  money  for  his  error.    This, 

lln  its  turn,  promotes  the  practice  of  bad  medicine  in  that  the  physician  employed 

i 

Dy  the  United  States  would  be  reluctant  to  communicate  any  diagnosis  in  the  fear 

li)f  talking  a  personal  responsibility  for  any  possible  error. 

I  It  is  also  obvious  that  the  government  doctor  will  be  required  to  contract 

for  medical  malpractice  insurance  to  protect  his  personal  savings  from  liability. 
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CONCLUSION 

The  facts  of  the  case  at  bar  cry  out  for  reversal  of  the  position  taken  by 

this  court  in  the  Hungerford  case.     The  appellant's  damage  does  not  "arise  out  of 

misrepresentation".     It  arises  from: 

1)  The  negligent  and  wrong  conclusion  drawn  by  government  personnel 
from  the  routine  blood  test  based  upon  inadequate  information; 

2)  From  improper  reliance  of  government  personnel  on  the  conclusion 
reached  by  the  blood  test; 

3)  From  Dr.  Emanuel's  negligence  in  failing  to  give  a  complete  physical 
examination  prior  to  any  notification  to  appellant; 

4)  Finally,  the  negligent  communication  to  appellant  serves  as  only  one 
additional  negligent  act. 

All  of  the  acts  listed  above  play  a  substantial  role  in  bringing  about  the 
damages  herein  sustained.     Can  the  United  States  rid  itself  of  responsibility  for 
all  the  above  negligent  conduct  by  communicating  it  to  the  appellant  within  an  ex- 
ception to  Title  28  U.  S,  C.   Section  2680(h)? 

Respectfully  submitted, 
.      ,  BEAR,   GELFAND,   GREER  &  BAUE] 

By:    /s/    MICHAEL  I.  GREER 
I  Attorneys  for  Appellant. 
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JURISDICTIONAL  STATEMENT 

The  appellant  instituted  this  action  under  the  Federal  Tort 
Claims  Act,  28  U.S.C.  13^6(b),  267I,  et  se£.,  for  damages  for  in- 
juries allegedly  resulting  from  a  government  physician's  telling 
her  that  she  had  a  certain  communicable  disease  (Tr.  I.  2-4). 


1/   "Tr.  I."  references  are  to  Volume  I  of  the  Transcript  of 
Record,  containing  pleadings,  motions,  the  district  court's 
opinion,  etc,   "Tr.  II."  references  are  to  Volume  II  of  the 
Transcript  of  Record,  containing  the  testimony  in  the  court  be- 
low. 


The  district  court  held  that  appellant's  claim  was  excepted  from 
the  Tort  Claims  Act  by  the  provision  in  28  U.S. Co  2680(h)  that  t] 
Act  shall  not  apply  to  "any  claim  arising  out  of  *  *  *  misrepre- 
sentation *  *  *  "  (Tr.  I.  76-81)0  Judgment  was  rendered  for  the 
Government  on  June  l4,  I9665  and  the  plaintiff  filed  her  notice  < 
appeal  on  July  11 ,  I966  (Tr,,  I,  82)0  This  Court's  Jurisdiction 
invoked  under  28  UoS.C.  1291. 


STATEMENT  OP  FACTS 

The  plaintiff-appellant  was  in  July  1964  employed  as  a  wait 
ress  at  the  Chief  Petty  Officers  Open  Mess  at  the  United  States 
Naval  Training  Center,  San  Diego,  California  (Tr.  I.  3,  76),  SY^ 
had  been  so  employed  for  thirteen  months  prior  to  July  1964  (Tr, 
I.  76).  The  Navy  requires  that  all  of  its  employees  assigned  tc 
Naval  Training  Center  Messes  be  given  routine  annual  physical  ea 
aminations  after  their  employment  commences  in  order  to  qualify 
for  continued  employment  (Tr.  I.  67-69,  72) .  The  purpose  of  th( 
examinations  is  to  protect  people  served  at  such  messes  (Tr,  I., 
72),  On  July  8,  1964,  appellant  reported  to  the  dispensary  at 
the  Naval  Training  Center  for  her  annual  physical  examination,  \ 
as  part  of  that  examination  she  was  given  a  VDRL  test  (Veneral 
Disease  Research  Laboratory  test)  (Tr.  I.  64,  73),   The  results 
of  the  VDRL  test  on  that  date  were  "doubtful  positive,  weakly  r- ^ 
active,"  and  appellant  was  told  to  return  about  a  week  later  fo 
another  blood  test  (Tr.  I.  73,  76),  The  results  of  the  second  jt 


VDRL  test  done  on  July  15,  1964,  were  again  "doubtful  positive, 
weakly  reactive"  (Tr.  I.  73,  76). 

Appellant  testified  that  on  July  20,  1964,  she  received  a 
call  from  a  Chief  at  the  dispensary  who  told  her  not  to  report  to 
work  because  she  had  syphilis  (Tr.  I.  76).   She  further  testified 
that  she  requested  to  speak  with  the  doctor  in  charge,  and  that 
she  then  talked  to  a  Dr.  Emanuel  who  told  her  that  she  had  syphilis 
^and  advised  her  to  go  to  a  private  physician  (Tr.  I.  77). 

As  the  district  court  found,  upon  being  told  that  she  had 
syphilis,  the  appellant  became  upset  and  hysterical  (Tr.  I.  77), 

She  then  took  three  separate  blood  tests,  one  at  the  Public  Health 

I 

iCenter,  another  at  the  United  States  Naval  Hospital,  and  another 
from  a  private  physician,  and  the  results  of  these  tests  were  nega- 
;tive  (Tr.  I.  77).   These  latter  three  tests,  plus  a  subsequent 
test,  established  that  the  appellant  did  not  have  syphilis  and 
that  the  representation  by  Dr,  Emanuel  was  erroneous  (Tr.  I.  77). 
As  revealed  by  the  testimony  and  the  district  court's  findings, 
the  blood  test  which  was  given  at  the  dispensary  on  July  8,  1964, 
and  repeated  on  July  15,  1964,  is  a  broad  spectrum  test,  and  a 
positive  reaction  does  not  rule  out  other  diseases  besides  syphilis, 
such  as  malaria,  measles  and  mononucleosis  (Tr.  I,  77).  When  the 
VDRL  test  indicates  a  positive  reaction,  more  refined  tests  must 
be  given  to  determine  the  exact  cause  of  the  reaction  (Tr.  I.  77)* 
j     As  a  result  of  being  told  that  she  had  syphilis,  the  appel- 
lant allegedly  'bes  suffered  permanent  injury  to  her  personality 
"and  character,  great  mental  pain,  suffering  and  anguish,  embar- 
rassment and  loss  of  earnings"  (Tr.  I.  3).   It  was  alleged  that 


she  has  incurred  medical  expenses  and  will  continue  to  incur  thei 
(Tro  I.  3).  The  appellant's  physician  testified  that  being  told 
that  she  had  syphilis  aggravated  a  pre-existing  mental  condition 
(Tr.  II.  120)5  which  has  resulted  in  appellant  being  disabled  fr- 
returning  to  work  (Tr,  II.  112). 

After  the  trials  the  district  court  rendered  an  opinion  con 
taining  findings  of  fact  and  conclusions  (Tr,  I.  76-8l)c  Speci- 
fically, the  court  found  that  the  appellant's  damage  flowed  from 
the  original  communication  to  her  on  July  20th  that  she  had  syph 
and  that  a  claim  arising  out  of  such  a  cormnunication  is  excepted^ 
from  the  Tort  Claims  Act's  coverage,  in  light  of  28  U.S.C.  268o(] 
as  construed  by  this  Court  in  Hungerford  v.  United  States ^  307 
F.  2d  99^  102-103  (C,A.  9)' 

STATUTES  INVOLVED 

The  Federal  Tort  Claims  Act,  28  U«S.C.  1346(b),  2671,  et 
seq, ,  provides  in  pertinent  part ; 

§  2680,   Exceptions. 

The  provisions  of  this  chapter  and  section 
1346(b)  of  this  title  shall  not  apply  to  — 


(h)  Any  claim  arising  out  of  assault,  bat- 
tery, false  imprisonment,  false  arrest,  malicious 
prosecution,  abuse  of  process,  libel,  slemder,  mis- 
representation, deceit,  or  interference  with  con- 
tract rights. 


k   . 


The  Federal  Employees'  Compensation  Act,  5  U.S.C.  (September 
1966  revision)  8ll6(c)  provides: 

The  liability  of  the  United  States  or  an  in- 
strumentality thereof  under  this  subchapter  or  any 
extension  thereof  with  respect  to  the  injury  or 
death  of  an  employee  is  exclusive  and  instead  of 
all  other  liability  of  the  United  States  or  the  in- 
strumentality to  the  employee,  his  legal  represen- 
tative, spouse,  dependents,  next  of  kin,  and  any 
other  person  otherwise  entitled  to  recover  damages 
from  the  United  States  or  the  instrumentality  be- 
cause of  the  injury  or  death  in  a  direct  judicial 
proceeding,  in  a  civil  action,  or  in  admiralty,  or 
by  an  administrative  or  judicial  proceeding  under 
a  workmen's  compensation  statute  or  under  a  Federal 
tort  liability  statute „  However,  this  subsection 
does  not  apply  to  a  master  or  a  member  of  a  crew  of 
a  vessel, 

5  U.S.C.  (September  I966  revision)  817I-8173  provides  in  per- 
tinent part ; 

§  8171.   Compensation  for  work  injuries j  generally, 

(a)   Chapter  18  of  title  33  applies  with  re- 
spect to  disability  or  death  resulting  from  injury, 
as  defined  by  section  902(2)  of  title  33,  occurring 
to  an  employee  of  a  nonappropriated  fund  instru- 
mentality described  by  section  2105(c)  of  this  title 
who  is  — 

(1)  a  United  States  citizen  or  a 
permanent  resident  of  the  United  States 
or  a  territory  or  possession  of  the 
United  States  employed  outside  the  con- 
tinental United  States j  or 

(2)  employed  inside  the  continental 
United  States. 

However,  that  part  of  section  903(a)  of  title  33  which 
follows  the  first  comma  does  not  apply  to  such  an  em- 
ployee . 


_  c  _ 


§  8173 0  Liability  under  this  subchapter  exclusive » 

The  liability  of  the  United  States  or  of  a  non- 
appropriated fund  instrumentality  described  by  section 
2105(c)  of  this  title 5  with  respect  to  the  disability 
or  death  resulting  from  injury,  as  defined  by  section 
902(2)  of  title  33 5  of  an  employee  referred  to  by  sec- 
tions 8171  and  8172  of  this  title.,  shall  be  determined 
as  provided  by  this  subchapter o  This  liability  is  ex- 
clusive and  instead  of  all  other  liability  of  the 
United  States  or  the  instrumentality  to  the  employee 5 
his  legal  representative.,  spouse^  dependents^  next  of 
kin,  and  any  other  person  otherwise  entitled  to  recover 
damages  from  the  United  States  or  the  instrumentality 
because  of  the  disability  or  death  in  a  direct  Judicial 
proceeding.,  in  a  civil  action^  or  in  admiralty^  or  by 
an  administrative  or  judicial  proceeding  under  a  work- 
men's compensation  statute  or  under  a  Federal  tort  lia- 
bility statute. 


ARGUMENT 

The  waiver  of  sovereign  immunity  for  tort  claims  in  the  Peo 
eral  Tort  Claims  Act  does  not  extend  to  appellant's  action  upon 
two  separate  grounds.  First 5  as  shown  in  Point  I  below^  the  dis' 

j 

trict  court  correctly  held  that  appellant's  claim  was  barred  by 
the  statutory  exclusion  for  claims  arising  out  of  misrepresentai 
This  holding  was  compelled  by  this  Court's  opinion  in  Hungerfordi 
United  States,  307  F,  2d  99^  102-103  (CA.  9).   Second^  as  we  i 
on  to  demonstrate  under  Point  11^  appellant's  injury  arose  out  ( 
and  in  the  course  of  her  employment  as  a  governmental  employee , 
and,  consequently,  her  exclusive  remedy  against  the  Government  :i 
to  file  a  claim  for  workmen's  compensation  benefits.   United  St  J. 
V'  l2££Hi*  268  F.  2d  29  (C,A.  9),  certiorari  denied,  36I  U.S.  '! 


-  6 


I.  APPELLANT'S  CLAIM  IS  BARRED  BY  THE 
MISREPRESENTATION  EXCEPTION  TO  THE 
FEDERAL  TORT  CLAIMS  ACT. 

In  her  brief ,  the  appellant  frankly  acknowledges  that  "in  the 
case  at  bar  it  is  absolutely  clear  under  the  decision  and  findings 
of  the  trial  court  that  appellant's  damages  occur  as  a  direct  re- 
sult of  the  misrepresentation  of  an  agent  of  the  United  States  *  *  * 
(Appellant's  brief 5  p.  10).   However,  the  Federal  Tort  Claims  Act 
in  28  U.S.C.  2680(h)  excludes  from  its  coverage  "any  claim  arising 
out  of  *  *  *  misrepresentation  *  *  *   /'  This  exception  "comprehends 
claims  arising  out  of  negligent ^  as  well  as  willful  misrepresenta- 
tion." United  States  v,  Neustadt,  366  U.S„  6965  702.  As  appellant' 
2laim  admittedly  arises  out  of  an  alleged  negligent  "misrepresenta- 
tion" by  a  government  employee,  the  misrepresentation  exception  to 
the  Tort  Claims  Act  furnishes  a  dispositive  ground  requiring  affir- 
nance  of  the  district  court's  decision. 

Directly  in  point  is  this  Court's  decision  in  Hungerford  v. 
Jnited  States,  307  Fo  2d  99,  102  (C.A,  9),  where  the  Court  stated: 

A  communicated  diagnosis  as  to  physical  con- 
dition is  a  representation.   See  Hall  v.  United 
States,  10  Cir„,  27^  F,  2d  69,  An  incorrect  re- 
presentation is  a  "misrepresentation"  within  the 
meaning  of  the  statute,  whether  wilful  or  based 
upon  negligence  is  ascertaining  the  facts  repre- 
sented.  United  States  v.  Neustadt.  366  U.S.  696, 
702,  81  S.Ct,  1294,  6  L.  Ed.  2d  614. 

:n  Hungerford,  also  a  medical  malpractice  case,  this  Court  went  on 
.0  draw  a  distinction  between  the  type  of  medical  malpractice 
!Overed  by  the  misrepresentation  exception  and  the  type  falling 


7  - 


outside  of  the  exception.  Thus^  where  the  alleged  negligence  of 

the  government  physician  causing  the  plaintiff's  injury  is  in  th« 

diagnosis  of  the  plaintiff's  condition  and  the  communication  to 

the  plaintiff.,  unaccompanied  by  a  negligent  failure  to  render  tr< 

ment,  the  misrepresentation  exception  is  applicable.   On  the  oth< 

hand^  as  the  Court  further  held  in  Hungerfords  where  the  govemm( 

physician  also  has  a  duty  to  render  treatment  for  the  plaintiff »i 

condition^  the  breach  of  this  additional  duty  is  not  excepted  frc 

the  Tort  Claims  Act^  despite  the  fact  that  a  negligent  diagnosis! 

communicated  to  the  plaintiff  may  have  been  an  element  in  the  fai 

ure  to  render  proper  treatment. 

In  light  of  the  distinction  drawn  in  Hunger ford,  it  is  clea; 

that  the  instant  case  is  excepted  from  the  coverage  of  the  Tort 

Claims  Act.  The  appellant  reported  to  the  dispensary  at  the  Nav 

Training  Center  merely  for  a  routine  annual  physical  examination 

required  by  her  employment  a  not  for  any  treatment  (Tr.  I,  2-3  >  6, 

69a  72|  Tr.  Ho   8,  51a  54a  56),  The  sole  purpose  of  the  examina 

tion  was  to  determine  whether  the  appellant  had  any  communicable 

disease  which  would  bar  her  employment  at  the  mess^  in  order  to 

protect  the  people  served  at  the  mess  (Tr.  I,  6h^   67-69a  72|  Tr. 

2/ 
IIo  5oa  71-72).      Appellant  would  not  have  been  able  to  obtaij 

treatment  at  the  dispensarya  but  would  have  had  to  obtain 


2/   Thus  a  the  appellant  stipulated  in  the  district  court  that 

All  persons  employed  in  handling  food  at  the  Naval  Training  Cer 
ter  Messes  are  given  yearly  routine  physicals  for  the  purpose  oi 
protecting  people  served  at  such  Messes"  (Tr.  I,  72). 
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treatment  at  the  United  States  Naval  Hospital,  San  Diego,  Califor- 
nia (Tr„  I,  66j  Tr.  II.  71).   Furthermore,  as  the  appellant  stated 
in  the  court  below  and  as  the  court  found,  she  was  not  injured  by- 
lack  of  treatment  bat  her  injury  flowed  from  the  communication  to 
her  (Tr.  I.  4l,  8l) .   Consequently,  appellant's  claim  does  not  arise 
out  of  a  negligent  failure  to  render  treatment,  which  might  be  ac- 
tionable.  Instead,  her  claim  arises  solely  out  of  an  incorrect 
communicated  diagnosis  as  to  her  physical  condition,  which,  as  held 
by  this  Court  in  Hungerford,  is  a  misrepresentation  within  the  mean- 
ing of  the  Tort  Claims  Act's  exception. 

The  appellant,  acknowledging  that  the  district  court's  de- 
cision was  compelled  by  Hungerford  v.  United  States,  asks  this 
Court  to  overrule  the  position  taken  in  Hungerford  (Appellant's 
brief,  pp.  10-12),  However,  as  this  Court  has  stated, "This  Court 
should  respect  and  follow  our  previous  opinions.  The  trial  courts 
are  entitled  to  rely  upon  such  earlier  pronouncements,"  Califor- 
nia State  Board  of  Equalization  v,  Goggin,  245  P.  2d  44,  45  (C.A.  9) 
certiorari  denied,  353  U.S.  961.   See  also,  Etcheverry  v.  United 
States,  320  P,  2d  873^  874  (C.A.  9),  certiorari  denied,  375  U.S. 
930,  The  weight  that  should  be  accorded  prior  decisions  is  illus- 
trated by  this  Court's  rule  that  "a  decision  of  this  Court  can  be 
Dverruled  only  in  en  banc  proceedings,"  Ellis  v.  Carter,  291  F.  2d 
?70,  273,  fn.  3  (C,A.  9).   In  addition,  on  questions  of  statutory 
jonst ruction,  a  court  is  even  more  reluctant  than  usual  to  recon- 
sider its  prior  interpretation  of  a  statute,  as  "'Congress  can 
;ecitfy  our  mistake,  if  such  it  was,  or  change  its  policy  at  any 
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time,  and  in  these  circirmstances  reversal  is  not  readily  to  be 
made.'"   Patterson  v.  United  States,  359  U.S.  495,  496, 

Furthermore,  appellant  has  failed  to  demonstrate  that  the 
distinction  drawn  in  Hungerford  v.  United  States  is  erroneous. 
Appellant's  principal  reliance  for  her  position  that  the  Tort 
Claims  Act's  misrepresentation  exception  is  not  applicalbe  to  me^ 
cal  malpractice  cases,  is  a  footnote  in  United  States  v.  Neustad 
supra,  366  U.S.  at  71I5  fn,  26,  where  the  Court  quoted  Dean  Pros 
ser's  statement  that  the  separate  tort  of  negligent  misrepresent: 
tion  has  been  confined  "very  largely  to  the  invasion  of  interests 
of  a  financial  or  commercial  character,  in  the  course  of  business 
dealings,"  However,  the  Supreme  Court  did  not  hold  that  the  mis 
representation  exception  to  the  Tort  Claims  Act  was  exclusively 
fined  to  such  situations.   On  the  contrary,  the  Court's  use  of  t( 
word  "largely",  and  its  citation  with  approval  of  cases  applying: 
the  exception  to  other  situations  than  an  invasion  of  financial 
or  commercial  interests  in  the  course  of  business  dealings  (366 1 
U,S.  at  702-703),  demonstrates  that  the  Supreme  Court  was  not  hd 
ing  that  the  exception  applies  exclusively  to  this  category  of  I 
cases.  Thus,  the  Supreme  Court  cited  with  approval  this  Court '1 
decision  in  Clark  v.  United  States,  2l8  p,  2d  446,  452  (C.A.  9)i 
and  the  Eighth  Circuit's  decision  in  National  Mfg.  Co.  v.  United 
States,  210  F.  2d  263,  275-276  (C.A,  8),  which  did  not  involve  1. 
invasion  of  commercial  or  financial  interests  but  involved  dire>^ 

!|i 

physical  injury  to  persons  and  property  as  a  result  of  weather  w 
ditions  inadequately  reported,  and  in  which  both  courts  held  tht 


the  Tort  Claims  Act's  misrepresentation  exception  was  a  bar  to  re- 
covery.  In  addition,  the  Court  in  United  States  v.  Neustadt,  supra, 
366  U.S.  at  703-704,  cited  with  approval  and  quoted  from  the  Tenth 
Circuit's  decision  in  Hall  v.  United  States,  274  F.  2d  69  (C.A,  10), 
which,  although  involving  an  invasion  of  the  plaintiff's  financial 

interests,  did  not  involve  a  "course  of  business  dealings"  between 

3/ 
the  plaintiff  and  the  Government. 

Furthermore,  the  consistent  holdings  of  the  federal  courts  dis- 
close beyond  any  doubt  that  the  misrepresentation  exception  to  the 
Tort  Claims  Act  embraces  other  situations  than  an  invasion  of  finan- 
jCial  or  commercial  interests  in  the  course  of  business  dealings.  In 
.addition  to  Hungerford  v.  United  States,  supraj  Clark  v.  United 
States,  supra;  National  Mfg,  Co,  v.  United  States,  supraj  and  Hall 
V,  United  States,  supraj  which  we  have  discussed  above,  see  also. 
Beech  v.  United  States,  345  F.  2d  872,  874  (C.A.  5)  (agreeing  with 
the  distinction  drawn  in  Hungerford) |  Tapia  v.  United  States,  338 
?.    2d  4l6  (CoA,  2)  (holding  that  the  Government's  obtaining  of  a 
criminal  conviction  by  means,  inter  alia,  of  "false  representations, 
Ls  not  actionable  because  of  28  U.S.C,  2680(h) )s  Steinmasel  v.  Unite 
Jtates,  202  F,  Supp,  335 5  338  (D,  S,Do)  (holding  that  misrepresen- 
;aticns  causing  the  plaintiff  to  lose  veteran's  benefits  are  covered 


1/   It  is  also  significant  that  the  Neustadt  opinion  was  rendered 
Trior  to  this  Court's  decision  in  Hungerford  and  was  cited  in 
.  [ungerford.   Consequently,  this  Court  apparently  did  not  view  the 
lupreme  Court's  opinion  as  holding  that  28  U.SoC.  2680(h)  was  limite 

o  situations  involving  an  invasion  of  financial  or  commercial  in- 

erests  in  the  course  of  business  dealings. 
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by  the  misrepresentation  exception) |  Bartie  v.  United  States^  21^ 
F.  Supp,  10,  20-21  (W.D.  Lae),  affirmed,  326  F.  2d  754  (CoA«  5), 
certiorari  denied,  379  U.S,  852  (involving  misrepresentations  co 

y 

ceming  weather  conditions). 

It  is  probably  true^  as  the  Supreme  Court's  opinion  in  Unit 
States  V,  Neustadt  indicatesa  that  the  misrepresentation  exceptl 
to  the  Tort  Claims  Act  will  most  often  be  applicable  in  cases  in 

volvlng  an  invasion  of  financial  or  commercial  interests  in  the 

5/ 
course  of  business  dealings.     However,  as  we  have  shown,  the 


4/  In  her  effort  to  show  that  the  statutory  exclusion  for  clai 
arising  out  of  misrepresentation  is  confined  to  conduct  "involvli 
business  transactions,"  appellant  attempts  to  distinguish  the  we^ 
ther  report  cases  on  the  ground  that,  in  such  situations,  no  dul 
is  owed  by  the  Government  to  the  plaintiffs  (Appellant's  brief,  | 
8-9).  Of  course,  if  the  courts  in  those  cases  had  held  that  no" 
duty  was  owed,  there  would  have  been  no  causes  of  action  as  a  m£' 
ter  of  tort  law,  and  the  question  of  the  misrepresentation  excej 
tion  would  not  have  been  reached ^ 

Actually,  in  all  three  weather  report  cases  previously  re- 
ferred to  (Clark  v„  United  States |  National  Mfg»  Co.  Vo  United 
States;  and  BarTie  v^  United  Statues),  the  Government  had  argued  1 
as  an  alternate  ground  that  no  duty' was  owed  to  plaintiffs,  Exi 
cept  for  the  concurring  opinion  in  National  Mfg..  Co.,  the  courts 


did  not  reach  this  question,  but  based  their  decisions  on  the  Tij 
Claims  Act's  misrepresentation  exception,  as  well  as  other  excli 
sions  to  the  Actc  For  example,  in  Clark,  this  Court  "assumed"  1 
guendo  that  "the  United  States  owed  a  duty  to  appellants"  (2l8 
Fo  2d  at  451)  and  flatly  held  that  the  misrepresentation  except 
barred  the  claim  (268  F,  2d  at  452) „ 

Consequently,  there  is  no  merit  to  appellant's  attempted  d: 
tinction  of  the  weather  report  cases.  Appellant  has  not  even  att 
tempted  to  distinguish  the  other  cases  cited  above  applying  the 
misrepresentation  exception  to  situations  not  involving  "busines: 
transactions » 


E.g»,  United  States  v,  Neustadt,  sup raj  Jones  v.  United  SI 


g/   - 

?07  F.  ■^'d  5' 

Harness  Co,  v 


?},  c e rtiorari  denied,  34 
'United  States,  24l  F,  2d  7o] 


American  &  Overseas  Corp.  v.  United  States, 


783  (CoA,  2)1  AnL  . 
242  F,  2d  236  (C.A, 
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exception  has  not  been  exclusively  limited  to  such  situations.  An 
examination  of  the  cases  reveals  that  where  the  specific  activity 
of  the  government  being  complained  of  primarily  involves  the  making 
of  verbal  or  written  statements ^  along  with  the  preliminary  steps 
necessary  thereto^  and  where  the  plaintiff's  injury  is  directly 
caused  by  erroneous  oral  or  written  communications  or  the  failure 
to  so  communicate^  the  misrepresentation  exception  in  28  UoS.C. 
2680(h)  prohibits  the  imposition  of  liability  upon  the  Government, 
As  the  Court  of  Appeals  stated  in  National  Mfg.  Co»  v.  United  States 
supra,  210  F.  2d  at  276:   "The  intent  of  the  section  is  to  except 
from  the  Act  cases  where  mere  'talk'  or  failure  to  'talk'  on  the 
part  of  a  government  employee  is  asserted  as  the  proximate  cause 

jof  damage  sought  to  be  recovered  from  the  United  States."  On  the 
I 

other  hand,  where  the  making  of  a  representation  is  merely  aji  inci- 
dental element  in  the  particular  activity  being  complained  of  and 
ifhlch   causes  the  injury,  the  courts  have  held  that  the  exception 
jLs  not  applicable.   Furthermore,  where  the  "misrepresentation" 
ioes  not  consist  of  oral  or  written  statements,  but  consists  of 
jonduct  not  normally  thought  of  as  a  communication,  the  exception 


)/   See,  Hungerford  v.  United  States,  suprai  and  Beech  v.  United 
Itates,  supra.   See  also.  United  Air~Lines,  Inc,  v.  Wiener,  335 
\   2d  379,  398  (C.A«  9),  certiorari  dismissed,  [^579  U.S,  951. 
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has  not  been  applied. 

This  Court's  decision  in  Himgerford  v.  United  States 3  supra 
is  entirely  consistent  with  the  course  of  decisions  dealing  with 
the  Tort  Claims  Act's  misrepresentation  exception.  Furthermore, 
as  previously  pointed  out,  the  distinction  drawn  in  Hungerford  h 
been  followed  by  the  Fifth  Circuit  in  Beech  v.  United  States,  su 
345  P.  2d  at  874 0  Appellant  has  completely  failed  to  demonstrat 
that  the  Hungerford  decision  should  be  overruled.  And,  as  appel 
lant  admits,  if  the  position  taken  by  the  Court  in  Hungerford  is, 


7/   For  example,  where  there  has  been  a  failure  by  the  Govern- 
ment to  properly  warn  of  impending  danger  under  circumstances 
where  the  warning  would  be  expected  to  take  the  form  of  oral 
or  written  statements  being  disseminated,  as  in  the  weather  re-' 
port  cases,  the  misrepresentation  exception  has  been  applied. 
However,  where  the  failure  to  properly  warn  involves  other  form 
of  conduct,  such  as  permitting  a  beacon  lamp  in  a  lighthouse  to 
go  out,  the  exception  has  not  been  applied.  Compare  Clark  v. 
United  States,  supra;  and  National  Mfg.  Co,  v.  United  States, 
supraj  with  IndllmTrowlng  Co.  v.  lHr^T"&tates,  350  U.S.  bl. 
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8/ 
lot  reversed^  the  instant  claim  is  precluded  by  28  U,S,C,  2680(h). 


V   Finally,  even  if  appellant  were  correct  in  her  contention 
jhat  Hungerford  should  be  overruled,  and  that  the  Tort  Claims 
^ct's  exclusion  for  claims  arising  out  of  misrepresentation  is 
Limited  to  situations  involving  an  invasion  of  financial  or  com- 
lercial  interests,  in  the  course  of  business  dealings,  it  is  by 
10  means  clear  that  appellant's  claim  would  still  not  be  barred 
>y  the  misrepresentation  exception.  The  appellant  was  rendering 
I  service  to  the  Government  for  a  salaryj  the  Government's  exami- 
lation  of  the  appellant  was  to  determine  whether  appellant  would 
te  permitted  to  continue  rendering  that  service;  the  representa- 
-ion  concerning  appellant's  condition  was  entirely  in  connection 
rith  this  employer -employee  relationship j  the  immediate  consequence 
•f  the  representation  was  that  appellant  would  no  longer  be  allowed 
o  continue  as  a  governmental  employee;  and  one  of  the  items  of 
amage  flowing  from  the  misrepresentation  is  that  appellant  is  dis- 
bled  from  working  for  anyone  (Tr.  I.  48).   Such  a  claim  might  very 
ell  be  viewed  as  involving  an  invasion  of  interests  of  a  financial 
,r  commercial  character,  in  the  course  of  business  dealings. 

If,  instead  of  rendering  a  service,  appellant  was  selling 
product  to  the  Government,  if  the  Government  had  examined  that 
roduct  to  determine  whether  it  would  continue  buying  it,  if  the 
overnment  had  incorrectly  represented  the  nature  of  the  product 
o  that  appellant  could  no  longer  continue  selling  it  to  the  Gov- 
rnment,  and  if  the  incorrect  representation  injured  appellant 
•ith  respect  to  selling  the  product  to  others,  appellant's  claim 
"ould  clearly  be  viewed  as  involving  an  invasion  of  financial  or 
lommercial  interests  in  the  course  of  business  dealings,  and  barred 
■7  28  U.S.C.  2680(h).   The  only  difference  between  the  present 
lase  and  the  hypothetical,  is  that  the  business  dealings  and  re- 
iresentations  involve  services  rendered  by  an  individual  instead 
<f  a  product. 
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II,   AS  APPELLANT'S  INJURY  AROSE  OUT  OF  AND  IN 
THE  COURSE  OP  HER  EMPLOYMENT  AS  A  GOVERN- 
MENT EMPLOYEE.,  THERE  IS  NO  JURISDICTION 
UNDER  THE  FEDERAL  TORT  CLAIMS  ACT  TO  ENTER- 
TAIN HER  SUIT^  BUT  HER  EXCLUSIVE  REMEDY 
AGAINST  THE  GOVERNMENT  IS  A  CLAIM  FOR 
WORKMEN'S  COMPENSATION  BENEFITS. 

As  we  have  demonstrated^  appellant's  claim  Is  excepted  fro; 
the  coverage  of  the  Federal  Tort  Claims  Act  by  the  exclusion  in 
28  U.S.C.  2680(h)  for  claims  arising  out  of  misrepresentation. 
However,  there  is  another  equally  dispositive  ground  requiring 
affirmance  of  the  district  court's  decision  in  this  case.  Sine: 
appellant's  injury  arose  out  of  and  in  the  course  of  her  employ 
ment  as  a  governmental  employee,,  her  exclusive  remedy  against 
the  Government  is  to  file  an  administrative  claim  for  workmen's 
compensation  benefits „   As  Congress  has  expressly  provided,  5 
U.S. Co  (September  I966  revision)  8ll6(c)^  8173,  the  United  Statf 
may  not  be  held  liable  under  the  Federal  Tort  Claims  Act  for 

2/ 

such  a  work- related  injury  to  a  governmental  employee. 


£/  This  particular  ground  for  dismissal  of  the  appellant's  ac- 
tion was  not  raised  by  the  Government  in  the  district  court. 
However,  "A  successful  party  in  the  District  Court  may  sustain] 
its  judgment  on  any  ground  that  finds  support  in  the  record."  | 
Jaffke  V.  Dunham,  352  U.S.  280,  281.  See  also^  Helvering  v, 
Gowran.  302  U.S.  238,  245. 

Furthermore,  a  statutory  limitation  upon  suits  against  thi; 
United  States  raises  a  Jurisdictional  question  which  may  not  be 
waived.   See,  e .£„ ,  Finn  v.  United  States,  123  U„S.  227,  233; 
United  States  v.  Michel,  282  U^S,  556, °  Munro  v.  United  States, 
303  UcS,  36,  4l|  United  States  v.  United  States  Fldglity  & 
Guaranty  Co,  .  309  U<.S.  506,°  Rodlncluc  v„  Unl^ed~Sta t e s ,  175   , 
F.  2d  479,  481  (C.A.  3),  certiorari  denied,  338  UoS.  895;  Albeit 
V,  Browne  11.  219  P.  2d  602^  6o4-605  (C.A.  9);  United  States  v.^j 
Finn,  239  F.  2d  679.  683  (C,A.  9).   ''Not  even  a  U„S.  District  Mi 
Attorney  may  waive  conditions  or  limitations  imposed  by  statut 
in  respect  of  suits  against  the  United  States,"  Anderegg  v. 
United  States.  171  F.  2d  127,  128  (C.A„  4),  certiorari  denied,] 
336  U.S.  967» 


Congress  has  provided  two  comprehensive  compensation  schemes 
for  federal  government  employees  who  sustain  personal  Injuries 
related  to  their  government  employment.   The  Federal  Employees' 
Compensation  Act,  5  U.S.C.  (1966  revision)  8IOI-8150,  provides 
compensation  for  regular  government  employees  and  certain  others 
rendering  services  to  the  United  States  (§  8IOI)  who  sustain 
injuries  "while  in  the  performance  of  [their]  dut[les]  *  *  *  " 
(§  8102).      With  respect  to  employees  of  so-called  "Nonappro- 
priated Fund  Instrumentalities,"  Congress  has  In  5  U.S.C.  (1966 
revision)  817I-8173  provided  that  they  should  receive  compensa- 
tion under  the  Longshoremen's  and  Harbor  Workers'  Compensation 

Act,  33  U.S.C.  901-950,  for  injuries  "arising  out  of  and  in  the 

11/ 
course  of  employment"  (33  U.S.C.  902(2)). 

10/  The  Employees  Compensation  Appeals  Board  of  the  Department 
of  Labor,  the  agency  which  renders  final  decisions  under  the 
Federal  Employees'  Compensation  Act,  has  held  that  the  phrase 
"while  in  the  performance  of  his  duty"  contained  in  the  Federal 
Employees '  Compensation  Act  is  synonymous  with  the  phrase 
"arising  out  of  and  in  the  course  of  employment"  contained  in 
'most  other  workmen's  compensation  laws.   See,  e.£..  In  the  Matter 
of  Harold  Vandiver,  4  E.C.A.B.  195,  196  (1951);  In  the  Matter  of 
Lillle  J.  Wiley,  fe  E.C.A.B.  500,  502  (195^);  In  the  Matter  of 
Robert  A.  Hoban,  6  E.C.A.B.  773  (195^). 

11/  Prior  to  1952,  employees  of  nonappropriated  fund  instrumen- 
talities were  covered  by  the  Federal  Employees'  Compensation 
Act.   In  that  year.  Congress  exempted  such  employees  from  the 
provisions  of  the  Federal  Employees'  Compensation  Act,  and  pro- 
vided that  the  nonappropriated  fund  instrumentalities  should 
: procure  workmen's  compensation  Insurance  in  accordance  with 
state  law  (66  Stat,  I38).   In  1958,  Congress  enacted  the  present 
provisions,  making  the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act  applicable  to  such  employees  (72  Stat.  397). 
This  Court's  opinion  in  United  States  v.  Forfari,  268  F.  2d  29, 
32-33,  certiorari  denied,  361  U.S.  902,  discusses  this  history 
and  the  various  statutory  changes. 
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It  is  well-established  that  where  an  injury  to  a  federal 
employee  is  embraced  by  either  Compensation  Act,  no  action  base 
upon  that  Injury  may  be  maintained  under  the  Federal  Tort  Claim 
Act  or  under  any  other  federal  tort  liability  statute.   The 
Compensation  Act  remedy  is  exclusive.   See^  £■>£»  ^  Johansen  v. 
United  States,  343  U.S.  427;  Patterson  v.  United  States,  359 
U.S.  495;  United  States  v.  Firth,  20?  F.  2d  665  (C.A.  9); 
Underwood  v.  United  States,  20?  Fo  2d  862  (C.A,  10);  Balancio 
V.  United  States,  267  F.  2d  135  (C,A„  2),  certiorari  denied, 
361  U.S.  875;  Somma  v.  United  States,  283  F.  2d  l49  (C„A,  3); 
all  involving  injuries  encompassed  by  the  Federal  Employees' 
Compensation  Act.   See  also.  United  States  v.  Forfarl,  268  F.  i 
29  (C.A.  9),  certiorari  denied,  36I  U.S.  902;  Lowe  v.  United 
States,  292  F.  2d  501  (C.A.  5),  affirming  I85  F.  Supp,  I89 
(N.D.  Miss.);  Rizzuto  v.  United  States,  298  F.  2d  748  (C.A,  10| 
all  involving  employees  of  nonappropriated  fund  instrumentallt 

Indeed,  this  exclusivity  has  been  codified  by  Congress  will 
respect  to  both  compensation  schemes.   Thus,  5  U.S.C.  (I966 
revision)  8ll6(c),  supra,  p,  5  ,  provides  that  the  liability 
of  the  United  States  or  an  instrumentality  thereof  under  the 
Federal  Employees'  Compensation  Act  "is  exclusive  and  instead 
of  all  other  liability  of  the  United  States  *  *  *  because  of 
the  injury  *  *  *  in  a  direct  judicial  proceeding,  in  a  civil 
action,  *  *  *  or  under  a  Federal  tort  liability  statute." 
Similarly,  5  U.S.C.  (1966  revision)  8173,  supra,  p.  6  ,    pro- 
vides that  the  liability  of  the  United  States  or  of  a  nonappro 
priated  fund  instrumentality  to  pay  compensation  under  the 


Longshoremen's  and  Harbor  Workers'  Act  shall  be  "exclusive  and 

instead  of  all  other  liability  of  the  United  States  or  the 

instrumentality  to  the  employee  *  *  *  under  a  Federal  Tort 

liability  statute,"  Therefore,  Congress  has  specifically 

exempted  from  the  coverage  of  the  Tort  Claims  Act  a  claim 

based  upon  a  work-related  injury  to  a  regular  governmental 

employee  or  an  employee  of  a  nonappropriated  fund  instrumen- 

12/ 
tality. 

The  appellant's  injury  is  clearly  covered  by  one  or  the 

other  of  the  federal  employees'  workmen's  compensation  systems. 

As  previously  pointed  out,  the  examination  and  diagnosis  of 

appellant  was  solely  for  employment  purposes  (Tr.  I.  72;  Tr. 

II.  8,  32-33,  38,  51,  56,  72-73).   It  was  for  the  benefit  of 

the  Government  and  the  persons  being  served  by  the  Government 

at  the  mess,  not  for  appellant's  benefit  (Tr.  I.  72).   The 

examination  and  diagnosis  was  required  by  the  regulations  of 

appellant's  employer,  the  Navy  (Tr.  I.  64-65,  67-69).   It  is 

i well-settled  that  an  injury  resulting  from  a  medical  examination 
under  such  circumstances  is  compensable  as  a  matter  of  workmen's 
compensation  law,   Cf ,,  Neudeck  v.  Ford  Motor  Co.,  249  Mich. 

1690,  229  N.W.  438;  Spicer  Mfg.  Co.  v.  Tucker,  127  Ohio  St.  421, 


12/  The  record  in  this  case  does  not  disclose  whether  or  not 
the  Chief  Petty  Officers'  Mess  where  appellant  was  employed  was 
a  nonappropriated  fund  instrumentality,  although  we  believe  that 
it  was.   See,  United  States  v.  Forfarl,  supra,  268  F.  2d  at  30- 
'31;  Lowe  V.  United  States,  supra,  1»5  F.  Supp.  at  190.  However, 
for  purposes  of  this  case,  it  makes  no  difference  whether  the 
appellant's  remedy  is  under  the  Federal  Employees'  Compensation 
Act  or  the  Longshoremen's  and  Harbor  Workers'  Compensation  Act. 
iAs  we  have  shown,  whichever  Compensation  Act  provides  the  remedy, 
.that  remedy  is  exclusive  and  appellant's  claim  is  not  cognizable 
lunder  the  Tort  Claims  Act, 


188  N.E.  87O;  Salntslng  v.  Stelnbach  Company,  1  N.J,  Super.  259 
64  A.  2d  99;  Texas  Employers'  Ins.  Ass'n.  v.  Mitchell,  27  S.W. 
600   (Tex.  Civil  Appeals). 

There  can  be  no  doubt  in  this  case  that  the  medical  examin 
tion  and  communicated  diagnosis  which  injured  appellant  arose 
out  of  and  in  the  course  of  her  employement  as  a  government  em- 
ployee.  Consequently,  her  exclusive  remedy  is  to  file  a  claim 
for  compensation,  and  no  liability  for  the  injury  may  be  assess: 
against  the  Government  "under  a  Federal  tort  liability  statute. 


13/  Some  courts  have  drawn  a  distinction  between  a  medical 
examination  or  procedure  required  by  the  state  and  one  requirec 
by  the  employer,  holding  that  the  former  is  not  in  the  course 
of  employment  while  the  latter  is,  although  the  distinction 
has  been  criticized.   See,  1  Larson's  Workmen's  Compensation 
law  (1965  ed.),  §  27.32.   However,  in  the  present  case,  the 
meaical  examination  was  required  by  the  employer  (Tr.  I.  67-69 
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5  U.S.C.  (1966  revision)  8119(c),  8173. 


14/  If  this  Court  agrees  with  both  our  argument  that  the  Tort 
Clairas  Act's  misrepresentation  exception  is  applicable  and  our 
argument  that  appellant's  exclusive  remedy  is  under  one  of  the 
workmen's  compensation  schemes  for  federal  employees,  it  might 
be  beneficial  to  appellant  if  this  Court's  decision  is  placed 
upon  both  grounds  instead  of  just  the  misrepresentation  excep- 
tion. This  might  make  a  difference  with  respect  to  whether  or 
not  appellant  can  now  file  a  claim  for  compensation. 

Although  the  time  for  filing  a  claim  for  disability  under 
the  Federal  Employees'  Compensation  Act  is  60  days  from  the 
time  of  injury,  the  Secretary  of  Labor  has  the  discretion  to 
waive  this  requirement  provided  that  the  claim  is  filed  within 
five  years  and  the  claimant  has  a  sufficient  reason  explaining 
the  failure  to  file  within  60  days,  5  U.S.C.  8122(c).  Thus, 
if  appellant's  remedy  is  under  this  statute,  a  claim  filed  now 
would  probably  be  considered  timely. 

However,  if  appellant's  remedy  is  under  the  Longshoremen's 
and  Iferbor  Workers'  Compensation  Act,  and  we  believe  that  it  is, 
the  basic  time  limit  for  filing  claims  is  one  year  aifter  the 
injury,  33  U.S.C.  913(a).   However,  that  statute  goes  on  to 
provide  (33  U.S.C.  913(d)): 

Inhere  recovery  is  denied  to  any  person,  in  a 
suit  brought  at  law  or  in  admiralty  to  recover 
damages  in  respect  to  injury  or  death,  on  the 
ground  that  such  person  was  an  employee  and  that 
the  defendant  was  an  employer  within  the  meaning 
of  this  chapter  and  that  such  employer  had  se- 
cured compensation  to  such  employee  under  this 
chapter,  the  limitation  of  time  prescribed  in 
subdivision  (a)  of  this  section  shall  begin  to 
run  only  from  the  date  of  termination  of  such 
suit. 

If  this  Court  rests  its  decision  on  the  ground,  inter  alia,  that 
appellant's  remedy  is  under  one  or  the  other  Compensation  Act, 
'the  requirements  of  33  U.S.C.  913(d)  would  be  satisfied,  and 
!  appellant  would  have  one  year  from  this  Court's  decision  to 
file  a  claim. 
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CONCLUSION 

For  the  foregoing  reasons,  the  district  court's  Judgment 
should  be  affirmed . 

Respectfully  submitted, 

BAREFOOT  SANDERS, 

Assistant  Attorney  General, 

EDWIN  Lo  MILLER,  JR., 
United  States  Attorney, 

MORTON  HOLLANDER, 
JOHN  C.  ELDRIDGE, 
Attorneys, 

Department  of  Justice, 
-^     Washington,  D.  C.   20530. 

November  1966. 


CERTIFICATE  OF  COMPLIANCE 
WITH  RULES  18  AND  19  OP  THIS  COURT 


I  certify  that.  In  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  I8  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 


CRN  C.  ELDRIDGE 
Attorney, 

Department  of  Justice, 
Washington,  Do  C,   2033 


22   - 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


NO.   21212 

SHARON  DE  LANGE, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee . 


On  Appeal  From  the  United  States  District  Court 

For  the  Southern  District  of  California 

Southern  Division 


APPELLANT'S   REPLY   BRIEF 


nr     f 


BEAR,  GELFAND,  GREER  &  BAUER 
411  Broadway,  Suite  203 
San  Diego,  California  92101 


DEC   1  6  iSc 5  Attorneys  for  Appellant. 


FEB  15 1967 


SUBJECT  INDEX 

Page 

SUMMARY  OF  ARGUMENT 1 

ARGUMENT 2 

I        THE  SUPREME  COURT'S  POSITION  IN  NEUSTADT 

AND  INDIAN  TOWING  SETS   FORTH  ITS  POSITION  ...  2 

II        APPELLANT'S  INJURY  DID  NOT  ARISE  OUT  OF  OR  ... 
IN  THE  COURSE  OF  HER  EMPLOYMENT  AS  A 

GOVERNMENT  EMPLOYEE    4 

CONCLUSION 6 

CERTIFICATE 6 


TABLE  OF  AUTHORITIES  CITED 

CASES 

Hungerford  v.   United  States,  307  Fed.  2d  99  (1962) 

Indian  Towing  Co.   v.   United  States,   350  U.S.  61, 

100  L.  Ed.  48,   76  S.  Ct.  122  (1955) 

King  V.  Arthur,  245  N.C.  599,   96  S.  E.2d  836  (1957) 

United  States  v.   Neustadt,  366  U.  S.  696, 

81  S.  Ct.   1294,   6  L.  Ed.  2d  614  (1961) 

STATUTES 

Federal  Employees'  Compensation  Act  (September  1966  revision) 

5  U.S.C.   8101-8150  

5  U.S.C.  8102 

5  U.S.C.  8173 

Federal  Tort  Claims  Act 

28  U.  S.  C.   2680  (h) 

Longshoremen's  and  Harbor  Workers'  Compensation  Act, 

33  U.  S.  C.   901-950 

MISCELLANEOUS 

1  Larson's  Workmen's  Compensation  Law  (1965  ed.  ) 
§  27.32 


IN    THE 

UNITED    STATES    COURT    OF    APPEALS 

FOR    THE    NINTH    CIRCUIT 

No.   21212 


SHARON  DE  LANGE, 
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APPELLANT'S    REPLY    BRIEF 


SUMMARY  OF  ARGUMENT 


The  Supreme  Court's  position  in  the  Neustadt  case  and  the  Indian  Towing 
tase  sets  forth  its  position  regarding  the  interpretation  of  28  USC  2680  (h). 

With  regard  to  the  appellee's  second  argument  on  the  issue  of  Federal 
ilmployees'  Compensation  Act,   appellant's  position  is  that  the  injury  did  not  arise 
)ut  of  or  in  the  course  of  her  employment  as  a  government  employee. 


ARGUMENT 
I 
THE  SUPREME  COURT'S  POSITION  IN  NEUSTADT  AND  INDIAN  TOWING 
SETS  FORTH  ITS  POSITION. 

AppeUee's  Brief  contains  four  distinct  and  contrary  approaches  toward  an 
interpretation  of  28  USC  2680  (h).     All  of  these  approaches  are  contrary  to  the 
plain  language  of  the  Supreme  Court's  statement  in  United  States  v.   Neustadt, 
366  U.S.  696,   81  S.  Ct.   1294,   6  L.Ed.  2d  614,    (1961)  where  the  Court  stated, 
".  .  .  Such  a  claim  does  not  'arise  out  of  .  .  .  misrepresentation,  ' 
any  more  than  does  one  based  upon  a  motor  vehicle  operator's 
negligence  in  giving  a  misleading  turn  sigTial.    ..." 
The  key  to  the  Court's  thinking  is  to  determine  whether  or  not  the  claim  arose  outl 
of  the  misrepresentation  itself  or  whether  it  arose  as  a  result  of  negligent  actionSj 
which  were  consummated  by  the  misrepresentation  as  in  the  case  at  bar. 

A  reading  of  the  footnote  in  United  States  v.   Neustadt,  supra,  along  with 
the  case  of  Indian  Towing  Co.  v.   United  States,   350  U.S.   61,   100  L.Ed.   48, 
76  S.  Ct.   122  (1955),   clearly  demonstrates  the  position  of  the  Supreme  Court  and  I 
such  reasoning  should  be  binding  upon  this  Court. 

The  government's  arguments  completely  beg  the  question  put  before  this 
Court;  DID  THE  PLAINTIFF'S  INJURY  ARISE  OUT  OF  THE  MISREPRESENTA- 
TION? 

a)  First,  the  appellee  argues  (p.   7)  that  the  Court  should  follow  the 
literal  meaning  of  28  USC  2680  (h)  when  under  the  decision  of  Neustadt  and 
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Court. 

In  support  of  this  position  appellee  argues  at  length  from  the  Hungerford 
decision  which  appellant  has  clearly  stated  should  be  reversed  and  not  relied 
upon. 

b)  Second,  the  appellee  quotes  at  length  a  number  of  decisions  which  would 
not  involve  commercial  or  financial  interests.     Suffice  it  to  say  that  appellant's 
Opening  Brief  went  into  great  length  to  analyze  and  distinguish  these  cases  from 
the  case  at  bar. 

c)  Next,  appellee  seeks  to  offer  to  this  Court  a  distinction  based  upon 
whether  or  not  the  statement  involves  a  verbal  or  written  communication  as 
distinguished  from  an  action  such  as  a  turn  signal.     Thus,  they  would  argue  that 

a  communication  by  way  of  a  signal  is  to  give  rise  to  liability  while  verbal  language 
kvould  exclude  the  government  from  liability  under  the  act.     This  analysis,  as  has 
Dcen  previously  stated,  flies  directly  in  the  face  of  the  Neustadt  decision  and 
.'.  .;ld  not  have  been  the  intent  of  Congress. 

d)  Finally,  by  way  of  footnote  8,  at  page  15,  of  its  Brief,  appellee  draws 

m  analogy  between  the  case  at  bar  and  a  commercial  or  financial  situation.    Plain- 

iff's  damages  flow  from  a  course  of  conduct  and  a  communication  on  the  part  of 

I  Navy  doctor  after  plaintiff  had  been  informed  that  she  was  no  longer  employed. 

jler  damages  clearly  were  physical  and  mental  as  set  forth  in  the  transcript  from 

j 

i)age  152,  line  19,  through  page  154,   line  10.     This  situation  is  one  of  personal 

injury  to  health  and  well-being  caused  by  words  spoken  directly  to  plaintiff,  as 

i 

I'overed  in  annellant's  Oi^eninET  Brief,   oaee  8. 
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APPELLANT'S  INJURY  DID  NOT  ARISE  OUT  OF  OR  IN  THE  COURSE  OF 
HER  EMPLOYMENT  AS  A  GOVERNMENT  EMPLOYEE . 

For  the  first  time  on  appeal  the  government  raises  the  issue  that  the  appel- 
lant's claim  is  excepted  from  the  coverage  of  the  Federal  Tort  Claims  Act  by  5 
use  (September  1966  revised),   8173. 

The  appellee  attempts  to  demonstrate  this  on  the  basis  that  appellant  has 
her  remedy  under  the  Longshoremen's  and  Harbor  Workers'  Compensation  Act  or  . 
the  Federal  Employees'  Compensation  Act. 

The  trial  transcript  demonstrates  that  the  appellant  was  not  employed  at  th( 
time    of  the  trial.     (Tr.  Vol.   1,  p.  7,  11.  4-5).     The  record  demonstrates  that  she" 
was  last  employed  July  19,   1964.     (p.  7,  11.   14-16).     She  understood  that  she  was 
being  subjected  to  an  emplojmient  physical  (p.   8,  11.   19-21),  and  that  the  examina- 
tion was  solely  for  emplojonent  purposes  (p.   32,   11.   3-7).  ... 

She  was  told  on  July  19  and  July  20,   1964,  that  she  could  no  longer  work 
at  her  job  (p.   13,  11.   8-10).     She  was  further  told  that  the  test  must  be  negative 
in  order  for  her  to  maintain  employment  (p.  33,  11.   8-11).     She  was  furthermore 
informed  by  the  defendant  that  the  government  did  not  take  care  of  syphilis  and  tha 


she  must  retain  a  private  physician  (p.   14,  11.  2-14). 

It  was  not  until  after  she  had  been  told  that  she  was  no  longer  employed 
that  the  inquiry  began  which  led  to  the  acts  which  form  the  basis  of  this  claimed 
injury.     In  other  words,  it  was  only  after  she  was  told  that  she  was  no  longer  em- 
ployed, that  she  could  no  longer  work,  that  she  asked  for  the  reason  for  this,  with 


li 


tei 
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The  examination  was,  in  fact,  a  condition  precedent  to  re-employment  or 
continued  employment.     The  Federal  Employees'  Liability  Act  provides  coverage 
while  an  employee  is  ".  .  .    in  performance  of  his  duties".     5  USC  1966  revision, 
Section  8102. 

At  the  time  the  communications  were  made  to  the  applicant,  she  was  at 
home,  and  not  performing  any  duty  for  the  government.     The  employment  ser- 
vices of  a  waitress  are  clearly  not  involved  in  the  negligent  acts  complained  of. 
Appellee  cites  Larson's  Workmen's  Compensation  Law,   1965  Edition,   Section  27.  32, 
in  support  of  its  position.     This  section,  however,  in  cases  cited  therein,  are 
cases  where  inoculations  were  given  as  required  by  employers,  or  injections  for 
infections  and  other  disabilities  resultant  from  the  inoculations  or  negligently 
administered  tests. 

'  In  this  case,  appellant  makes  no  claim  that  the  blood  tests  were  negligently 

administered  or  that  she  suffered  any  disease  as  the  result  of  any  infection  or  other 
improper  inoculation.     The  tortious  conduct  for  which  appellant  complains  occurred 
subsequent  to  the  blood  test  and  was  a  negligent  course  of  conduct  and  an  ineptness 
rising  subsequent  to  and  independent  of  the  administering  of  the  test. 

Even  in  cases  where  infections  have  resulted  from  Wasserman  tests 
themselves,  compensation  had  been  denied  where  public  rules  or  regulations  have 
required  such  tests.     See  King  v.  Arthur,  245  N.C.   599,  96  S.  E.  2d  836  (1957) 
I  :(Information  resulting  from  blood  test). 

This  case,  therefore,  did  not  arise  while  appellant  was  in  the  performance 
kjof  her  duty,  but  rather  the  actions  which  gave  rise  to  appellant's  claim  occurred 
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out  of  performance  of  any  duty  of  employment  within  the  meaning  of  the  Federal 
Employees  Liability  Act.     5  USC  (1966  revised,   Sections  8101-8150)  or  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  (33  U,  S.  C.  901-950). 

CONCLUSION 


Appellee  has  failed  to  comment  on  the  appellant's  argument  that  to  relieve 
United  States  of  issponsibility  in  such  a  case  would  place  the  burden  upon  the  indi- 
vidual physician  to  defend  himself.  Appellant  wishes  merely  to  reiterate  this 
position  on  public  policy  to  the  Court.  A  policy  which  will  affect  areas  of  litiga- 
tion much  broader  than  the  area  covered  by  the  matter  at  bar. 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that  the  judgment  ol 
the  District  Court  shoud   be  reversed  and  the  case  remanded. 

Respectfully  submitted, 
BEAR,   G1:LFAND,   GREER  &  BAUER 

By:    /s/  MICHAEL  I,   GREER 
Attorneys  for  Appellant. 
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No.  21253 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America  for  the  use  and  benefit  of 
Floating  Floors,  Inc.,  a  corporation. 

Appellant, 
vs. 

Federal  Insurance  Company,  a  corporation. 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division,  entered  after  an  order 
granting  appellee's  Motion  for  Summary  Judgment. 
The  District  Court's  jurisdiction  was  invoked  by  reason 
of  Sections  270a  and  270b  of  Title  40  U.S.C.  [R.  2.] 
Jurisdiction  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  was  invoked  by  appellant's  Notice  of 
Appeal  and  jurisdiction  here  rests  on  Title  28,  U.S.C, 
Section  1291.     [R.  120.] 

Statement  of  the  Case. 

This  is  an  action  by  appellant  as  supplier  of  certain 
flooring  materials,  to  recover  on  a  bond  executed  by  ap- 
pellee surety  pursuant  to  Section  270a  of  Title  40  of  the 
United  States  Code  (commonly  referred  to  as  "The 
Miller  Act").     [R.  2.] 
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1.  The  Nature  of  the  Miller  Act. 
The  Miller  Act  establishes  a  remedy  for  persons  other 
than  the  prime  contractor  who  have  supplied  labor  and 
material  in  the  prosecution  of  the  work  provided  for  by 
a  contract  for  the  construction,  alteration,  or  repair  of 
any  public  building  of  the  United  States  and  who  have 
not  been  paid  in  full.  By  the  terms  of  Section  270a  a 
payment  bond  must  be  posted,  varying  in  amount,  de- 
pending upon  the  underlying  contract,  for  the  protec- 
tion of  all  such  persons.  By  the  terms  of  Section  270b 
such  persons  may  commence  suit  to  recover  on  the  bond, 
assuming  certain  requirements  are  met.  One  of  these 
is  that  any  person  having  direct  contractual  relation- 
ship with  a  subcontractor  but  no  contractual  relation- 
ship, express  or  implied,  with  the  prime  contractor  fur- 
nishing the  payment  bond,  shall  give  written  notice  to 
the  prime  contractor  within  90  days  from  the  date  on 
which  the  person  performed  or  furnished  the  last  of  the 
labor  or  material  for  which  claim  is  made.  The  notice 
must  contain  certain  items  and  must  be  sent  in  a  speci- 
fied manner.     (See  appendix.) 

2.  The  Facts  of  This  Case. 
On  April  20.  1962  Murray  J.  Shiff  Construction  Co. 
(hereinafter  referred  to  as  Shiff)  entered  into  a  writ- 
ten contract  with  the  United  States  of  America  where- 
by Shiff,  for  a  consideration,  agreed  to  furnish  all 
labor  and  materials  and  perform  all  work  required  for 
the  construction  of  the  Combat  Operations  Center  at 
March  Air  Force  Base,  California.     [R.  2-3.] 

On  April  20,  1962  Shiff,  as  principal,  and  the  ap- 
pellee, as  surety,  executed  and  delivered  (in  compliance 
with  Section  270a  of  Title  40  U.S. C.)  a  standard  form 
payment  bond  mentioned  above  to  the  United  States  of 
America  as  obligee.    [R.  3.] 
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On  May  21,  1962  L.  D.  Reeder  Company  of  Los  An- 
geles, California  (hereinafter  referred  to  as  Reeder) 
informed  appellant  that  the  former  was  to  be  awarded 
a  subcontract  by  Shiff  to  furnish  and  install  materials 
for  the  Raised  Computer  Floor  System  in  the  construc- 
tion of  the  Combat  Operations  Center.  [R.  52-53.] 
Reeder  was  awarded  that  subcontract  and  it  thereafter 
entered  into  an  agreement  with  appellant  whereby  the 
latter  was  to  furnish  Reeder  all  of  the  materials  for 
the  system,  for  which  Reeder  was  to  pay  $47,650.78. 
[R.  53.]  In  order  to  fulfill  its  agreement  with  Reeder, 
appellant  made  an  agreement  with  Commercial  Steel 
Company  of  Bel-Air,  Maryland  (hereafter  referred  to 
as  Commercial)  on  October  30,  1962,  under  which 
Commercial  agreed,  except  for  vinyl  floor  tile,  to  fur- 
nish appellant  all  of  the  parts  and  material  required  for 
the  raised  computer  floor  system.  [R.  53.]  Except 
for  vinyl  tile,  Commercial  fabricated,  manufactured  and 
shipped  the  necessary  parts  and  material  from  its  plant 
at  Bel-Air,  Maryland  consigned  to  Reeder,  or  Shiff  in 
some  cases.  [R.  53.]  All  of  the  parts  and  materials 
for  which  claim  is  made  in  this  suit,  except  the  vinyl 
floor  tile,  were  furnished  as  just  described,  including  the 
replacement  material  mentioned  hereafter.     [R.  53.] 

At  the  time  each  shipment  was  made.  Commercial 
furnished  appellant  with  a  copy  of  the  bill  of  lading, 
together  with  its  invoice  for  the  goods  so  furnished. 
[R.  53.]  This  procedure  was  also  followed  in  the  sup- 
ply of  the  replacement  materials  hereinafter  mentioned. 
[R.  54.]  Both  Reeder  and  Shiff  were  aware  of  the 
procedures  followed  in  the  shipment  of  the  materials 
directly  from  Commercial.     [R.  54.] 

On  February  20,  1964,  appellant  received  a  notifica- 
tion from  Shiff  that  some  of  the  materials  supplied  by 


Commercial  had  not  held  up  under  testing  and  request 
was  made  of  appellant  that  it  inform  Shiff  what  could 
be  done  to  remedy  the  situation.  [R.  101.]  Appellant 
immediately  contacted  Commercial,  informing  it  of  the 
conversation  which  appellant  had  had  with  Shiff  relat- 
ing to  the  allegedly  defective  material.  [R.  101.] 
Commercial  informed  appellant  that  it  would  furnish 
the  replacement  material  at  its  own  expense,  if  it  ap- 
peared to  its  satisfaction  that  the  panels  had  failed  as 
a  result  of  defects  in  manufacture.  [R.  101.] 

On  March  17,  1964  appellant  was  again  contacted  by 
Shiff  who  informed  the  former  that  it  was  necessary 
that  replacement  materials  be  furnished  to  the  March 
Air  Force  Base  job  in  order  that  the  contract  could  be 
completed.  [R.  102.]  Appellant  informed  Shiff  at 
that  time  that  appellant  had  not  been  paid  by  Reeder 
and  that  it  would  be  proper  for  Shiff  to  deal  with  its 
subcontractor  Reeder,  as  it  had  done  in  the  past,  in  order 
to  secure  the  replacement  material  and  that,  if  that  pro- 
cedure were  followed,  appellant  would  hopefully  make 
some  arrangement  with  Reeder  by  which  Reeder's  ac- 
count would  be  paid.  [R.  102.]  At  no  time  was 
Shiff  informed  that  appellant  would  not  furnish  the 
replacement  material.     [R.  103.] 

In  the  meantime,  Commercial,  pursuant  to  appellant's 
notification  to  it  of  the  necessity  of  manufacturing  re- 
placement material,  proceeded  to  manufacture  the  mate- 
rial according  to  a  list  of  it  given  to  it  by  appellant. 
[R.  103.  111.]  Commercial,  following  the  manufacture 
of  the  replacement  material  for  appellant,  held  the  pan- 
els at  its  plant,  pending  determination  as  to  whose  re- 
sponsibility it  was.  as  between  Commercial  and  appel- 
lant, to  pay  for  the  replacement  material.  [R.  103, 
111.] 
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While  Commercial  was  holding  the  material  manu- 
factured for  appellant,  Shiff  requested  Commercial  to 
sell  it  (Shiff)  the  replacement  material.  [R.  111.] 
Commercial  thereafter  shipped  the  panels  it  held  for 
appellant  to  Shiff  on  March  23,  1964.     [R.  74.] 

Following  this  shipment,  when  it  had  not  yet  been 
paid  the  $47,657.78  for  the  material  it  had  supplied,  ap- 
pellant notified  Shiff  pursuant  to  Section  270b  of  the 
Miller  Act  on  June  12,  1964.     [R.  4,  73.] 

Appellant  filed  its  complaint  on  March  22,  1965. 
[R.  2.]  Appellee,  Shiff 's  payment  bond  surety,  filed 
its  Answer  to  the  Complaint  alleging  the  notice  on  June 
12,  1964  was  untimely.  [R.  9.]  No  issue  is  made  as 
to  the  form  or  manner  of  transmission  of  the  notice. 
Subsequently  appellee  made  a  motion  for  summary  judg- 
ment which  was  denied.  [R.  61.]  Thereafter,  appel- 
lee made  another  motion  for  a  summary  judgment  which 
was  granted  by  the  court.  [R.  119.] 

This  appeal  followed. 

Specification  of  Errors  Relied  On. 

1.  The  court  erred  when  it  concluded  that  appel- 
lant failed  to  give  notice  of  non-payment  within 
ninety  days  from  the  time  it  last  furnished  mate- 
rial pursuant  to  its  contract. 

2.  The  court  erred  when  it  concluded  that  appellant 
was  not  entitled  to  rely  upon  the  replacement  ma- 
terials subsequently  furnished  to  the  prime  con- 
tractor as  being  the  material  last  furnished  by 
appellant  pursuant  to  its  contract. 


3.  The  court  erred  when  it  concluded  that  appel- 
lant furnished  no  additional  material  subsequent 
to  October  31,  1963. 

4.  The  court  erred  when  it  concluded  the  record 
failed  to  present  evidence  that  appellant,  in  fact, 
furnished  the  replacement  materials  to  the  prime 
contractor. 

5.  The  court  erred  when  it  granted  judgment  for 
the  appellee,  since  there  were  genuine  issues  of 
material  fact  in  dispute. 

6.  The  court  erred  when  it  concluded  that  there  was 
no  genuine  issue  of  material  fact  presented  con- 
cerning whether  appellant  had  supplied  the  re- 
placement material. 

7.  The  court  erred  when  it  concluded  that  there  was 
no  genuine  issue  of  material  fact  presented 
showing  that  Commercial  had  manufactured  and 
was  holding  the  replacement  materials  for  appel- 
lant and  that,  when  the  replacement  materials 
were  shipped  by  Commercial  to  the  prime  con- 
tractor, Shiff,  they  were  already  the  property  of 
appellant,  and,  as  such,  were  furnished  by  the 
latter. 

8.  The  court  erred  when  it  concluded  there  was  no 
genuine  issue  of  material  fact  presented  concern- 
ing whether  appellant  gave  notice  to  Shiff  within 
ninety  days  from  the  time  the  former  last  fur- 
nished material. 
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Questions  Presented  Are  as  Follows. 

1.  Was  a  genuine  issue  of  material  fact  presented 
by  affidavits  filed  by  appellant  in  opposition  to 
appellee's  motion  for  summary  judgment  show- 
ing that  appellant  had  in  fact  supplied  the  re- 
placement panels,  where  the  affidavits  revealed 
that  Commercial  had  manufactured  the  replace- 
ment panels  at  the  request  of  and  according  to 
the  specifications  of  appellant,  and  was  holding 
the  replacement  panels  until  such  time  as  appel- 
lant would  notify  Commercial  as  to  their  disposi- 
tion? 

2.  Was  a  genuine  issue  of  material  fact  presented 
by  affidavits  filed  by  the  appellant  in  opposition 
to  the  appellee's  motion  for  summary  judgment 
showing  that  appellant  had  given  notice  to  Shiff, 
the  prime  contractor,  within  90  days  from  the 
time  appellant  last  supplied  materials  for  the 
project? 

Summary  of  Argument. 

The  replacement  panels  for  the  Raised  Computer 
Floor  System  which  were  supplied  to  the  project  in 
March,  1964  were  materials  Commercial  had  manufac- 
tured and  was  holding  for  the  appellant,  and,  when  the 
same  were  supplied  to  Shiff  by  Commercial  on  March 
31,  1964,  the  latter  was  sending  materials  belonging  to 
the  appellant.  As  such,  the  appellant  last  furnished  ma- 
terials for  the  project  on  March  31,  1964.  A  notice 
under  the  Miller  Act  given  on  June  12,  1964  was  there- 
fore timely. 

All  of  the  foregoing  facts  were  presented  by  the  affi- 
davits of  Michael  P.  Beere  and  Robert  Jendrek.  For 
the  court  to  conclude  that  no  genuine  issue  of  mate- 
rial fact  existed  was  to  err. 


ARGUMENT. 

I. 
There  Is  a  Genuine  Issue  of  Material  Fact  Presented 
by  the  Affidavits  Showing  That  the  Replacement 
Material  Was  Supplied  by  Appellant. 

An  analysis  of  the  affidavit  of  Michael  P.  Beere, 
President  of  appellant,  reveals  the  following.  Shortly 
after  February  17,  1964  Mr.  Beere  received  a  call  from 
a  Mr.  Glick  who  identified  himself  as  a  representative 
of  Shiff  who  had  informed  Mr.  Beere  that  "some  of 
the  panels  at  the  March  Air  Force  Base  job  had  not 
held  up  and  he  wanted  to  find  out  what  could  be  done 
to  remedy  this  situation."  [R.  101.]  Mr.  Beere  wrote 
down  a  list  of  the  defective  panels  indicated  by  Mr. 
Glick  and  assured  the  latter  that  he  would  look  into  the 
situation  relative  to  the  defective  panels.     [R.  101.] 

Mr.  Beere  on  February  20,  1964  telephoned  Commer- 
cial and  informed  it  of  his  conversation  with  Mr.  Glick 
and  told  Commercial  that  the  replacement  panels  were 
immediately  needed  on  the  project  because  some  of  the 
panels  previously  furnished  by  Commercial  to  appellant 
had  failed.  |  R.  101.]  Further,  Shiff  and  the  gov- 
ernment were  taking  the  position  that  Reeder's  work  was 
not  complete  and  therefore  appellant's  contract  had  not 
been  completed.  [R.  101.]  The  person  with  whom 
Beere  spoke,  Robert  Jendrek,  said  that  Commercial 
would  furnish  the  panels  at  its  own  expense  if  it  ap- 
peared that  the  panels  had  failed  as  a  result  of  manu- 
facture, but  not  otherwise.  fR.  101.]  Jendrek  was  at 
that  time  given  the  list  of  the  replacement  panels  which 
had  been  given  to  Beere  by  Glick.  fR.  102.] 

On  March  17,  1964  Shiff  again  contacted  appellant 
and   spoke   with   Mr.    Beere.      [R.    102.]      Again   Mr. 
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Beere  was  informed  of  the  necessity  that  the  replace- 
ment panels  be  furnished  to  the  job  in  order  that  the 
contract  would  be  completed  there.  [R.  102.]  Shiff 
told  appellant  that  the  replacement  panels  conforming 
to  the  contracting  reciuirements  would  have  to  be  fur- 
nished by  Reeder,  appellant,  and  Commercial.  [R. 
102.] 

Following  the  conversation  last  mentioned  between 
Shiff  and  appellant.  Beere  again  called  Commercial  and 
informed  Jendrek  of  his  conversation  with  .Shiff  and 
inquired  as  to  what  Commercial  was  doing  about  the 
replacement  panels.  [R.  103.]  Jendrek  indicated  that 
he  had  the  panels  at  the  plant  ready  to  go ;  but  was  still 
not  satisfied  as  to  whose  responsibility  it  was  to  replace 
them.     fR.  103.] 

An  analysis  of  the  affidavit  of  Robert  S.  Jendrek  the 
person  referred  to  above,  reveals  the  following.  Jen- 
drek substantiates  Beere's  statement  regarding  the  tele- 
phone call  on  February  20,  1964  and  the  fact  that 
Beere  informed  him  that  there  were  defective  panels 
which  had  to  be  replaced.  [R.  110.]  Beere  instructed 
him  to  hold  the  replacement  panels  until  Commercial 
heard  further  from  appellant.  \R.  111.]  Thereupon 
the  replacement  panels  were  manufactured  by  Commer- 
cial according  to  the  li.st  Beere  had  given  Jendrek  and 
were  held  by  Commercial  for  appellant  until  their  ship- 
ment to  Shiff.  fR.  111.]  Jendrek  also  indicates  in  his 
affidavit  that  he  informed  Shiff,  when  the  inquiry  was 
made  by  the  latter,  prior  to  shipment,  that  the  replace- 
ment panels  had  already  been  manufactured  in  accord- 
ance with  instruction  from  appellant.     fR.  111.] 

What  did  the  appellee  indicate  in  its  affidavits  to 
show  that  the  action  had  no  merit  ? 
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An  analysis  of  the  affidavit  of  Daniel  Preger  reveals 
the  following.  Appellee  admits  from  May  11,  1962 
until  April  18,  1963  Reeder  purchased  the  floors  from 
appellant  who  in  turn  acquired  them  from  Commercial. 
[R.  73.]  Appellee  admits  Shiff  received  notice  from 
appellant's  attorney  both  on  March  27,  1964  and  on 
June  12,  1964  indicating  appellant  had  not  been  paid  by 
Reeder.  [R.  73.]  Appellee  admits  that  Shiff  called 
appellant  on  March  17,  1964  and  asked  appellant  to  sub- 
mit replacement  panels.  [R.  74.]  Appellee  admits  the 
replacement  panels  were  shipped  by  Commercial  to 
Shiff  on  March  23,  1964  but  did  not  arrive  in  Los 
Angeles,  the  designated  place  of  delivery,  until  March 
31,  1964.  [R.  74,  75.] 

Mr.  Preger  further  indicates  that  he  was  informed 
by  appellant,  without  identifying  the  person,  at  the  time 
of  the  March  17,  1964  phone  call  that  appellant  would 
not  ship  the  replacement  panels.  [R.  74.]  In  contrast, 
Beere's  affidavit  indicates  that  in  his  telephone  con- 
versation on  March  17,  1964  with  Shiff  he  did  not  tell 
Shiff  appellant  refused  to  supply  the  replacement  pan- 
els. [R.  103.]  Mr.  Beere  categorically  denies  that  he, 
or  anyone  else  representing  appellant,  at  any  time  re- 
fused to  furnish  the  replacement  panels.     [R.  103.] 

Subsequent  to  the  filing  of  Preger's  first  affidavit, 
another  affidavit  by  him  was  filed  along  with  the  affi- 
davit of  Howard  A.  Shiff,  in  which  both  state,  in  sub- 
stance, that  Howard  A.  Shiff  on  March  17,  1964 
talked  with  one  Joseph  W.  Kelley  of  appellant  who  al- 
legedly told  Shiff  that  appellant  refused  to  ship  the  re- 
placement panels.     [ R.  94-95,  97-98.  ] 

In  contrast,  the  affidavit  of  Beere  indicates  that  on 
March  17,  1964  Mr.  Kelley  was  not  in  New  York  but 
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was  out  of  the  country,  and  that  he,  Beere,  talked  with 
someone  from  Shiff  on  that  date  as  related  above  in 
the  analysis  of  Beere's  affidavit.     [R.  102.] 

Under  the  circumstances,  appellant  contends  that 
there  was  a  genuine  issue  of  material  fact  presented 
concerning  whether  appellant  had  supplied  the  replace- 
ment panels.  Appellant's  affidavits  show  that  the  re- 
placement material  had  been  manufactured  by  Commer- 
cial for  appellant,  was  being  held  for  appellant  pending 
further  instructions  from  appellant,  and  that  at  the 
time  it  was  furnished  to  Shiff,  it  was  the  property  of 
appellant.  Factually,  the  present  case  is  very  similar 
to  United  States  for  the  Use  and  Benefit  of  P.  A. 
Boiirqnin  &  Co.,  Inc.  v.  Chester  Const.  Co.,  Inc.,  et  al., 
104  F.  2d  648  (2d  Cir.  1939).  In  the  latter  case,  the 
plaintiff,  a  lathing  subcontractor,  left  the  job  on  Jan- 
uary 28  without  completing  certain  cornice  work.  How- 
ever, he  left  the  necessary  materials  for  the  purpose  of 
finishing  the  cornice.  Subsequently,  in  April  of  the 
same  year,  the  plastering  subcontractor,  to  whom  the 
plaintiff  was  a  subcontractor,  did  the  cornice  work  as 
an  accommodation  to  the  plaintiff  with  the  understand- 
ing that  plaintiff  would  be  charged  therefor.  The  cost 
of  doing  the  work  and  the  amount  which  the  plaintiff 
was  backcharged  was  $14.50.  The  plaintiff  gave  his 
Miller  Act  notice  predicated  upon  completion  of  the 
cornice  by  the  employees  of  the  plastering  subcontrac- 
tor and  the  court  sustained  his  position,  holding  that 
the  plaintiff  did  the  last  of  the  work  in  April,  not  Janu- 
ary, and  that  a  notice  within  90  days  of  the  April 
date  was  good. 

As  related  above,  both  the  affidavits  of  Michael  P. 
Beere  and   Robert   S.   Jendrek   present   sufficient   evi- 
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dence  to  show  that  Commercial,  at  the  behest  of  the 
appellant,  had  manufactured  the  replacement  panels  for 
appellant  and  was  holding  them  for  appellant's  use  when 
the  inquiry  came  from  Shiff  in  1964.  When  the  panels 
were  shipped  to  Shiff  on  March  23.  1964,  they  were  in 
fact,  appellant's  panels  and,  as  such,  appellant's  last 
furnishing  occurred  on  March  31,  1964,  the  date  of  ar- 
rival. 

It  should  also  be  remembered  that  Commercial,  as  it 
had  done  in  the  past,  forwarded  an  invoice  for  the  re- 
placement panels  to  appellant,  indicating  that  Commer- 
cial considered  that  it  had  supplied  material  belonging 
to  appellant.     [R.  54.] 

Where  title  to  goods  lies,  under  the  applicable  Cali- 
fornia law,  is  a  matter  to  be  determined  by  the  inten- 
tion of  the  parties.  Southern  Pacific  Company  v. 
Hyman-Michaels  Company,  63  Cal.  App.  2d  757,  147 
P.  2d  692  (1944). 

A  case,  though  not  involving  a  suit  on  a  Miller  Act 
bond,  but  presenting  a  similar  question  as  to  who  ac- 
tually owned  and  supplied  certain  materials  is  Griibcr 
V.  Wm.  Coady  and  Co.,  199  F.  2d  544  (5th  Cir.).  In 
this  case  the  plaintiff  was  claiming  it  was  entitled  to 
proceeds  from  the  sale  of  meat  by  one  of  the  defend- 
ants to  the  government.  Plaintiff's  claim  was  based  on 
its  contention  that  title  had  never  passed  from  it  to  the 
defendant  seller  and,  therefore,  the  defendant  could 
have  secured  no  title  which  it  purported  to  pass  on  to 
the  government.  The  trial  court  granted  defendant's 
motion  for  summary  judgment,  but  this  was  reversed 
on  appeal.  After  setting  out  the  various  contentions 
concerning  where  title  lay  at  the  time  of  the  delivery  of 
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the meat  to  the  government,  the  court  stated  on  page 
557: 

"What  and  all  that  we  are  holding  is  that,  with 
these  countercontentions  of  fact  and  law  unre- 
solved, it  cannot  be  said  that  the  case  was  one  for 
summary  judgment.  On  the  contrary,  it  was  one 
for  determination  on  a  trial  and  not  on  a  motion 
as  to  which  set  of  facts  was  really  true  and  the 
legal  result  of  those  facts  when  found." 

Appellant  contends  that  the  court  erred  in  holding 
there  was  no  genuine  issue  of  material  fact  presented 
showing  appellant  supplied  the  replacement  panels. 

II. 
There  Is  A  Genuine  Issue  of  Material  Fact  Presented 
by  the  Affidavits  Shovi^ing  the  Notice  on  June  12, 
1964  Was  Timely. 

A  case  similar  factually  to  the  present  case  is  United 
States  V.  Gunnar  I.  Johnson  &  Son,  Inc.,  310  F.  2d 
899  (8th  Cir.,  1962).  In  the  latter  case,  the  plaintiff 
had  supplied  materials  for  an  entire  electrical  distribu- 
tion system  to  the  job  site,  the  last  material  having 
been  furnished  on  December  23,  1959.  However,  two 
bus  duct  elbows  were  defective  and  were  returned  to 
the  factory  for  alteration.  Subsequently,  on  April  5, 
1960  these  two  elbows  were  supplied  from  the  factory 
to  the  job.  The  court  held  that  the  time  commenced 
to  run,  for  purposes  of  giving  the  90-day  Miller  Act 
notice  from  April  5,  1960.    The  court  stated: 

"it  is  obvious  that  said  bus  duct  elbows  are  a  part 
of  the  material  'for  which  the  claim  is  made.'  Re- 
gardless of  how  these  items  were  handled  from  a 
bookkeeping  standpoint,  or  invoiced  or  billed,  it  is 


—14— 

apparent  that,  until  such  time  as  they  were  'fur- 
nished' in  such  a  condition  as  to  meet  the  engi- 
neering requirement  and  be  ready  and  fit  for  in- 
stallation as  a  part  of  the  system,  no  enforceable 
claim  did  or  could  arise.  Neither  the  original  ship- 
ment of  these  items  on  December  23,  1959  nor  the 
premature  and  unenforceable  billing  thereof  by  in- 
voice on  January  12,  1960,  gave  rise  to  an  enforce- 
able claim  therefor.  An  enforceable  claim  there- 
for arose  for  the  first  time  when  they  were  'fur- 
nished' in  useable  condition,  subsequent  to  their 
necessary  alteration,  and  regardless  of  the  fact  that 
such  reshipment  was  on  a  'no  charge'  basis.  We 
therefore  hold  that  under  the  evidence  herein,  such 
duct  elbows  were  'furnished'  on  April  5,  1960,  that 
the  notice  herein  involved  was  timely,  and  that  the 
findings  of  the  trial  court  hereinabove  quoted  are 
clearly  erroneous." 

Factually,  this  case  is  similar  to  another  case  previ- 
ously decided  by  this  court.  United  States  of  America 
for  the  Use  and  Benefit  of  Barney  Austin  v.  Western 
Electric  Co.,  Inc.,  et  al,  337  F.  2d  568  (1964,  9th 
Cir.).  In  the  latter  case  the  issue  was  whether  the 
plaintiff  had  filed  its  suit  within  one  year  from  the  last 
time  it  had  furnished  material  to  the  construction  proj- 
ect, in  compliance  with  the  Miller  Act  requirement  on 
the  time  of  institution  of  suit.  The  trial  court  had 
granted  defendant's  Motion  for  summary  judgment, 
but  on  appeal  this  was  reversed  by  this  court.  On  page 
574  of  the  opinion  the  court  says : 

"The  testimony  with  respect  to  what  work,  if  any. 
Barber  did  on  December  7,  8  and  9  is  inconclusive 
and    it    cannot   be   determined    from    the    records 
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whether  this  work  may  have  been  a  part  of  the 
original  contract,  or  corrections  and  repairs  sub- 
sequent to  completion  of  the  contract." 

The  court  continues  on  page  575  : 

"Viewing  the  evidence  as  a  whole  and  the  infer- 
ences which  may  be  drawn  therefrom  in  the  light 
most  favorable  to  the  plaintiff  we  cannot  say  that 
there  is  no  genuine  issue  of  fact  with  respect 

2.      To  whether  work  was  performed  on  or  after 

December  7,  1960,  and 
2.      Whether  any  work  which   may  have  been 
performed   on  or  after   that   date   was   re- 
quired to  complete  the   subcontract   of   the 
plaintiff  Austin." 

A  third  case  bearing  upon  the  timeliness  of  appel- 
lant's notice  is  P.  F.  Scholes,  Inc.,  et  al.  v.  United 
States  of  America  for  the  Use  and  Benefit  of  Lock 
Joint  Pipe  Company,  297  F.  2d  337  (1961,  10th  Cir.) 
In  this  case  the  sole  issue  is  whether  the  demand  for 
payment  was  timely  within  the  meaning  of  the  notice 
provisions  of  the  Miller  Act.  The  facts  of  the  case 
were  that  Scholes,  prime  contractor,  sublet  a  portion  of 
the  work  to  Hardeman  Construction  Co.  which  in  turn 
entered  into  a  contract  with  the  plaintiff  for  the  latter 
to  furnish  1095  feet  of  30  inch  pipe  needed  on  the  job. 
About  one  year  later  and  after  some  800  feet  of  the 
pipe  had  been  furnished  on  credit  Hardeman  was  re- 
Heved  of  its  obligation  under  the  subcontract  and 
Scholes  undertook  to  complete  the  work  called  for 
therein.  A  short  time  later  Lock  Joint  received  by  tele- 
phone, an  order  for  198  feet  of  the  30  inch  pipe  for 
his  job.     The  order  was  filled,  the  pipe  was  used  in 
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the  work  provided  for  in  the  subcontract,  and  an  invoice 
was  forwarded  to  Hardeman.  The  latter  notified  plain- 
tiff that  it  was  no  longer  on  the  job  and  that  the  invoice 
should  be  sent  to  Scholes.  The  invoice  was  forwarded 
to  Scholes.  Prior  to  receiving  payment  for  any  of  the 
materials  furnished,  Lock  Joint  notified  Scholes  that  it 
was  looking  to  it  for  payment  of  the  entire  balance 
owing  on  the  materials  supplied  for  the  job,  including 
the  198  feet  of  pipe  ordered  by  Scholes.  Thereafter, 
Scholes  paid  for  the  198  feet  of  pipe,  but  refused  to 
pay  for  the  800  feet  of  pipe  used  by  Hardeman. 

On  page  338  of  the  opinion  that  court  says : 

"It  is  stipulated  that  the  notice  for  payment  sent 
by  Lock  Joint  to  Scholes  was  within  90  days  after 
the  delivery  of  the  198  feet  of  pipe  and,  if,  as 
the  trial  court  found,  this  last  delivery  was  made 
pursuant  to  the  material  man's  contract  between 
Hardman  and  Lock  Joint,  the  notice  met  the  re- 
quirements of  the  act." 

The  affidavits  of  Michael  P.  Beere  and  Robert  S. 
Jendrek  both  evidence  an  intent  on  the  part  of  Shiff, 
appellant,  and  Commercial  that  the  replacement  panels 
be  furnished  in  order  that  appellant's  contract  be  ful- 
filled.   In  his  affidavit  Mr.  Beere  states : 

"The  conversation  in  which  we  engaged  on  that 
occasion  [referring  to  the  conversation  on  March 
17,  1964  between  Beere  and  Shiff]  again  related  to 
the  necessity  that  replacement  panels  be  furnished 
to  the  March  Air  Force  Base  job  in  order  that  the 
contract  could  be  completed  there.  Shiff's  repre- 
sensative  told  me  that  the  Federal  government  was 
J     claiming  that  the  floor  system  was  partially  defec- 
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tive,  did  not  meet  the  requirements  of  or  otherwise 
fulfill  the  contract,  and  that  new  panels  conform- 
ing to  the  contract  requirements  would  have  to  be 
furnished  by  Reeder,  Floating  Floors  and  Commer- 
cial Steel."     [R.  102.] 

III. 
It  Is  Well  Established  by  the  Decisions  of  This  Court 
That  the  Miller  Act  Is  Remedial  in  Nature  and 
Is  Entitled  to  a  Liberal  Construction  in  Order 
to  Effectuate  the  Legislative  Intent  to  Protect 
Those  Whose  Labor  and  Material  Go  Into 
Public  Projects. 

In  United  States  v.  Endebrock-White  Company,  275 
F.  2d  57  (I960,  4th  Cir.j,  Westinghouse,  on  December 
31,  1957,  furnished  certain  bushings  worth  $2.11  for 
use  on  a  Miller  Act  project.  The  bulk  of  its  furnish- 
ing had  previously  been  performed,  ending  on  October 
16,  1957.  The  Miller  Act  notice  given  by  Westing- 
house  as  related  to  the  October  16  date  was  too  late. 
However,  the  court  held  that  the  furnishing  of  bush- 
ings, although  only  worth  $2.11,  was  for  use  in  the 
prosecution  of  the  particular  Miller  Act  project,  or  at 
least  were  reasonably  believed  by  Westinghouse  to  be 
intended  for  such  use  and  that  the  Miller  Act  notice 
predicated  on  December  31,  1957  delivery  was  timely. 
The  court  in  reaching  its  conclusion  quoted  with  favor 
the  decision  in  United  States  v.  Dickstein,  157  Fed. 
Supp.  126  (D.C.). 

"The  Miller  Act  is  highly  remedial  in  character 
and  is  entitled  to  a  liberal  construction  and  appli- 
cation in  order  properly  to  effectuate  the  congres- 
sional intent  to  protect  those  who  furnish  labor  or 
materials  for  public  works." 


—18— 

To  the  same  effect  is  Apache  Power  Company  v. 
Ashton  Company,  264  F.  2d  417  (1959,  9th  Cir.). 

Obviously,  it  is  demonstrated  by  the  affidavits  of 
both  Michael  P.  Beere  and  Robert  S.  Jendrek  that 
Shiff,  appellant,  and  Commercial  believed  that  the  re- 
placement panels  would  have  to  come  from  Commercial 
and  would  be  supplied  to  the  job  either  at  Commercial's 
expense  or  at  appellant's  expense. 

In  addition,  the  purpose  behind  the  notice  require- 
ment of  the  Miller  Act  is  completely  fulfilled  in  this 
case.  In  MclValfcrs  and  Bartlett  v.  United  States  of 
America  for  the  Use  and  Benefit  of  Lewis  H.  Wilson, 
272  F.  2d  291  (1959,  10th  Cir.),  the  purpose  of  the 
ninety  day  notice  was  defined  as  follows  on  page  295 
of  the  opinion : 

"The  purpose  of  the  notice  to  the  principal  con- 
tractor is  to  enable  him  to  protect  himself  against 
his  subcontractor  by  withholding  from  him  money 
due  on  his  subcontract." 

Appellee  admits  that  Reeder  had  been  fully  paid  by 
Shiff  in  July,  1963.  [R.  23,  28.  29. J  Consequently,  it 
really  makes  no  difference  whether  the  ninety  day  no- 
tice was  in  fact  given  after  the  replacement  material 
had  been  supplied.  Reeder  had  been  fully  paid,  and 
would  not  have  been  entitled  to  more  money  for  the  re- 
placement material.  Appellant  is  owed  no  money  for 
the  replacement  material,  inasmuch  as  its  supplier 
Commercial,  had  been  paid  for  it. 
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IV. 
If  There  Is  a  Doubt  That  There  Exists  a  Genuine 
Issue  of  Material  Fact  a  Motion  for  Summary 
Judgment  Must  Be  Denied. 

In  United  States  of  America  for  the  Use  and  Benefit 
of  J.  A.  Edzvavds  &  Co.,  Inc.  v.  Thompson  Construc- 
tion Corp.,  ef  al..  22  F.R.D.  100  (U.S.D.C— N.Y.),  an 
action  by  a  plaintiff  on  a  payment  bond  under  the 
Miller  Act  based  upon  delivery  by  it  of  supplies  to  a 
subcontractor  of  the  defendant  prime  contractor,  and 
wherein  the  issue  was  whether  notice  had  been  timely 
given,  the  court  stated  that  the  evidence  raised  a  mate- 
rial question  of  fact  with  respect  to  time  of  delivery  of 
material,  precluding  granting  of  a  motion  for  summary 
judgment.  The  court  stated  that  even  though  the  doubt 
may  be  small,  a  litigant  has  the  right  to  a  trial  where 
there  is  the  slightest  doubt  about  the  facts. 

In  Traylor  v.  Black  Sivalls  &  Bryson,  Inc..  189  F. 
2d  213  (8th  Cir.),  a  case  not  involving  a  suit  under  the 
Miller  Act,  but  wherein  a  plaintiff  was  claiming  he  was 
entitled  to  certain  commissions  and  the  defendant  al- 
leged there  had  been  a  modification  of  the  plaintiff's 
employment  contract  prior  to  acceptance  of  the  orders 
by  the  defendant,  the  court  stated  on  page  216  of  the 
opinion  — 

"A  Summary  Judgment  upon  motion  therefor  by  a 
defendant  in  an  action  should  never  be  entered  ex- 
cept where  the  defendant  is  entitled  to  its  allow- 
ances beyond  all  doubt.  To  warrant  its  entry,  the 
facts   conceded   by   the   plaintiff,   or   demonstrated 
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beyond  reasonable  question  to  exist,  should  show 
the  right  of  the  defendant  to  a  judgment  with 
such  clarity  as  to  leave  no  room  for  controversy, 
and  they  should  show  affirmatively  that  plaintiff 
would  not  be  entitled  to  recover  under  any  discern- 
ible circumstances." 

The  court  also  states  in  this  opinion  that  all  reason- 
able doubts  concerning  the  existence  of  an  issue  as  to  a 
material  fact  must  be  resolved  against  the  party  mov- 
ing for  summary  judgment. 

The  same  reasoning  led  the  court  in  Mistrctta  v.  S.S. 
Ocean  Evelyn,  243  Fed.  Supp.  86  (U.S.D.C.  N.Y., 
1964),  to  hold  that  any  inference  which  may  be  drawn 
from  underlying  facts  contained  in  the  papers  before 
the  court  must  be  viewed  in  a  light  most  favorable  to 
the  party  opposing  a  motion  for  summary  judgment. 

Conclusion. 

Under  the  facts  presented  by  the  Affidavits,  it  cannot 
be  concluded,  as  the  District  Coin-t  did,  that  there  is 
no  genuine  issue  of  material  fact  concerning  whether 
the  appellant  in  fact  last  furnished  material  for  the  job 
on  March  31,  1964  and  concerning  whether  the  notice 
given  on  June  12,  1964  was  timely.  For  these  reasons, 
the  judgment  below  should  be  reversed. 

DiLLAVOU  &  Cox, 

By  Michael  M.  Weekes, 
Attorneys  for  Appellant. 


Certificate  of  Counsel. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Michael  M.  Weekes 


APPENDIX. 

United  States  Code,  Title  40. 

Section  270b. 
(a)  Every  person  who  has  furnished  labor  or  mate- 
rial in  the  prosecution  of  the  work  provided  for  in  such 
contract,  in  respect  of  which  a  payment  bond  is  fur- 
nished under  section  270a  of  this  title  and  who  has 
not  been  paid  in  full  therefor  before  the  expiration  of  a 
period  of  ninety  days  after  the  day  on  which  the  last 
of  the  labor  was  done  or  performed  by  him  or  material 
was  furnished  or  supplied  by  him  for  which  such  claim 
is  made,  shall  have  the  right  to  sue  on  such  payment 
bond  for  the  amount,  or  the  balance  thereof,  unpaid  at 
the  time  of  institution  of  such  suit  and  to  prosecute 
said  action  to  final  execution  and  judgment  for  the  sum 
or  sums  justly  due  him :  Proznded,  however,  That  any 
person  having  direct  contractual  relationship  with  a  sub- 
contractor but  no  contractual  relationship  express  or 
implied  with  the  contractor  furnishing  said  payment 
bond  shall  have  a  right  of  action  upon  the  said  pay- 
ment bond  upon  giving  written  notice  to  said  contractor 
within  ninety  days  from  the  date  on  which  such  person 
did  or  performed  the  last  of  the  labor  or  furnished  or 
supplied  the  last  of  the  material  for  which  such  claim  is 
made,  stating  with  substantial  accuracy  the  amount 
claimed  and  the  name  of  the  party  to  whom  the  material 
was  furnished  or  supplied  or  for  whom  the  labor  was 
done  or  performed.  Such  notice  shall  be  served  by  mail- 
ing the  same  by  registered  mail,  postage  prepaid,  in  an 
envelop  addressed  to  the  contractor  at  any  place  he 
maintains  an  office  or  conducts  his  business,  or  his  resi- 
dence, or  in  any  manner  in  which  the  United  States 
marshal  of  the  district  in  which  the  public  improve- 
ment is  situated  is  authorized  by  law  to  serve  summons. 
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No.  21253 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America  for  the  Use  and  Benefit  of 
Floating  Floors,  Inc.,  a  corporation. 

Appellant, 
vs. 

Federal  Insurance  Company,  a  corporation. 

Appellee. 


On  Appeal  From  the  Judgment  of  the  District  Court  of  the 
United  States,  Southern  District  of  California,  Central 
Division. 


APPELLEE'S  RESPONSE  TO 
OPENING  BRIEF. 


The  Jurisdictional  Statement  and  Statement  of  the 
Case,  as  set  forth  on  pages  1-5  of  the  appellant's  brief, 
are  accepted  by  the  appellee. 

QUESTIONS  PRESENTED. 

1.  Was  a  genuine  issue  of  material  fact  presented 
by  the  various  affidavits  as  to  whether  appellant  had 
furnished  the  replacement  materials  on  March  24,  1964, 
where  the  affidavits  clearly  show  that  the  shipment  of 
said  materials  was  made  pursuant  to  an  independent 
contract  between  Shiff  and  Commercial? 
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2.  Were  genuine  issues  of  material  fact  presented  by 
the  various  affidavits  as  to  whether  appellant's  notice 
of  June  12,  1964,  and  commencement  of  suit  on  March 
22,  1965,  were  timely,  where  the  affidavits  clearly  show 
that  said  notice  and  commencement  of  suit  were  not 
within  ninety  days  and  one  year,  respectively,  of  the 
date  upon  which  the  appellant  last  furnished  the  ma- 
terials for  which  a  claim  is  being  made  ? 

SUMMARY  OF  ARGUMENT. 

The  March  23,  1964  shipment  of  replacement  ma- 
terials to  Shift,  by  Commercial,  was  not  a  furnishing  of 
materials  by  the  appellant  because  the  affidavits  of  both 
parties  show  that  said  shipment  took  place  pursuant  to 
an  independent  contract  between  Shif  f  and  Commercial. 
Because  the  appellant  did  not  furnish  said  materials  and, 
because  the  last  furnishing  made  by  the  appellant  was, 
at  the  latest  on  October  31,  1963,  the  appellant's  notice 
of  June  12,  1964  was  not  timely  and,  for  that  reason, 
the  appellant  has  no  rights  under  the  Miller  Act  to  sue 
on  the  appellee's  bond. 

Even  if  the  March  23,  1964  shipment  is  found  to  be  a 
last  furnishing  by  the  appellant,  it  is  still  not  entitled  to 
bring  this  action  because  its  claim  for  $47,657.78  is  for 
materials  which  were  furnished  before  November  1, 
1963,  and  for  this  reason  the  notice  of  June  12,  1964  is 
not  timely  because  it  is  not  within  ninety  days  of  the 
date  upon  which  the  materials,  for  which  a  Miller 
Act  claim  is  made,  were  furnished. 
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ARGUMENT. 

I. 
In  order  for  the  appellant  to  have  perfected  its  right 
to  sue  on  the  Miller  Act  bond,  posted  by  the  appellee 
as  surety  for  Shiff,  Section  270b(a)  of  that  Act,  40 
U.S.C,  required  the  appellant  to  give  written  notice  to 
Shiff  "within  ninety  days  from  the  date  on  which  (ap- 
pellant) did  .  .  .  furnish  the  last  of  the  material  for 
which  .  .  .  (a)  claim  (of  nonpayment)  is  made."  Fur- 
thermore, Section  270b(b),  as  amended,  required  the  ap- 
pellant to  have  commenced  this  suit  before  the  "expira- 
tion of  one  year  after  the  day  on  which  the  last  of  the 
.  .  .  material  was  supplied  by  (it)."  The  satisfaction 
of  these  procedural  requirements — of  ninety  day  written 
notice  and  commencement  of  suit  within  one  year  of 
date  of  last  furnishing — are  "mandatory"  and  a  strict 
condition  precedent  to  the  existence  of  any  right  of 
action,  in  the  appellant,  upon  said  bond.  United  States 
for  Use  and  Benefit  of  American  Radiator  &  Standard 
Sanitary  Corporation  v.  North-W ester n  Engineering 
Co.,  ct  al.,  122  F.  2d  600  (8th  Cir.,  1941);  United 
States  for  the  Use  and  Benefit  of  Soda  v.  Montgomery, 
et  al,  253  F.  2d  509  (3d  Cir.,  1958). 

The  sole  issue  in  the  instant  case  is  whether  or  not 
the  appellant  has  satisfied  the  procedural  requirements 
of  Section  270b.  If  it  has  not,  then  the  foregoing 
authorities  clearly  .show  that,  as  a  matter  of  law,  the 
appellant  does  not  have  any  rights  under  the  Miller  Act 
and,  consequently,  the  disposal  of  appellant's  action, 
based    upon    that    Act,    by    Summary    Judgment,    was 


proper.  Did  the  appellant  give  written  notice  to  Shiff 
within  the  ninety  day  period  and  did  the  appellant  com- 
mence  this   action   within   the   one   year   limitation? 

It  is  to  be  first  noted  that  there  is  no  dispute  as  to 
the  dates  upon  which  written  notice  of  nonpayment 
was  given  to  Shiff  by  the  appellant,  nor  is  there  a  dis- 
pute as  to  the  date  upon  which  this  action  was  com- 
menced. These  dates  are  June  12,  1964  and  March  22, 
1965,  respectively  (R.  78,  2).  Furthermore,  there  is 
no  dispute  as  to  the  fact  that  no  later  than  October 
31,  1963  the  appellant  had  furnished  all  required  ma- 
terals  to  the  project  in  the  amount  of  $47,657.78,  pur- 
suant to  its  contract  with  Reeder,  a  subcontractor  of 
Shiff  ( R.  77^.  This  controversy  centers  solely 
around  the  date  of  March  23,  1964.  Upon  this  date 
Commercial  shipped,  pursuant  to  an  order  from  Shiff, 
certain  replacement  panels  directly  and  C.O.D.  to  Shiff 
CR.  80,  81).  This  fact  is  not  controverted.  But,  what 
is  controverted,  is  appellant's  contention  that  the  affi- 
davits, on  file  herein,  present  a  genuine  issue  of  ma- 
terial fact  as  to  whether  it  was  appellant  who  furnished 
these  replacement  panels  in  light  of  the  fact  they  were 
shipped  directly  from  Commercial  to  Shiff.  The  record 
does  not  disclose  any  furnishings  of  material  by  appel- 
lant between  October  31.  1963  and  March  23,  1964  (R. 
114).  If  October  31,  1963  is  held  to  be  the  date  of  last 
furnishing,  then  the  notice  of  June  12,  1964  was  not 
within  the  ninety  day  period,  nor  was  this  action  com- 
menced within  the  one  year  limitation,  and  the  appellant 
is  not  entitled  to  sue,  on  appellee's  bond,  under  the 
Miller  Act.  As  the  appellee  will  now  show,  what  the 
appellant  erroneously  claims  to  be  issues  of  material 
fact   are,    really,   just   issues   of   immaterial    facts   and 


issues  of  law,  which  may  be  decided,  and  were  properly 
decided,  by  the  court  below. 

The  facts  and  the  legal  issues  involved  in  the  instant 
case  are  analogous  to  the  case  of  United  States  of 
America  for  the  Use  of  Bernard  J.  Weithman  and 
Charles  M.  Weithman,  a  partnership,  dba  Weithman 
Masonry  and  Const,  v.  The  Buckeye  Union  Casualty 
Company,  207  Fed.  Supp.  552  (1962)  (USDCt.  M.D. 
Ohio,  E.D.).  In  that  case,  plaintiffs  were  subcon- 
tractors for  Horace  L.  Lurie  Inc.  Lurie  had  a  contract 
with  the  United  States  for  the  repair  and  alteration  of  a 
Post  Office.  Defendant  posted  the  bond,  required  by 
Section  270a  of  the  Miller  Act,  as  surety  for  Lurie.  The 
facts,  as  stipulated,  disclosed  that  April  28,  1960  was  the 
last  date  upon  which  the  plaintiffs  supplied  labor  or  ma- 
terials for  the  project.  The  action  was  filed  on  July 
31,  1961.  On  August  15,  1960  Lurie  hired  one  Cleo 
Miller  "to  repair  .  .  .  improper  caulking  .  .  ."  on  the 
work  done  by  plaintiffs.  Miller  submitted  a  bill  for 
such  repair  work  directly  to  Lurie  and  was  subse- 
quently paid  therefor. 

The  plaintiffs  argued,  during  trial  that  the  filing  of 
its  action  on  July  31,  1961  was  timely. 

'It  (was)  plaintiffs'  contention  that  Lurie  was 
obligated  to  make  a  demand  that  any  improper 
work  be  repaired  by  the  subcontractor  rather  than 
hire  a  third  person  to  do  so.  Consequently,  plain- 
tiffs claim  to  be  entitled  to  utilize  the  date  upon 
which  the  3d  person  completed  his  work,  in  de- 
termining the  time  from  which  the  limitation  pe- 
riod begins  to  run  as  against  the  plaintiffs." 


The  Court  held  that  the  plaintiffs  were  not  entitled 
to  recover  judgment  against  the  bond,  and  said, 

"Plaintiffs  have  cited  no  authority  supporting  the 
claim  that  the  Miller  Act  limitation  period  should 
run  from  a  date  on  which  a  3d  person  did  work  in 
the  nature  of  repairs  on  the  same  project  which 
plaintiffs  worked  on." 

"The  Court  is  of  the  opinion  that  the  language  of 
the  last  two  words  of  Section  270b  'by  him'  (em- 
phasis added)  refers  back  to  'the  person  suing'  as 
set  forth  in  that  Section,  and  not  to  some  other 
person.  As  plaintiffs  are  'the  person  suing'  their 
right  to  sue  expired  on  April  28,  1961." 

As  can  be  seen,  the  facts  of  the  Weithrnan  case  are 
almost  identical  to  the  undisputed  material  facts  of  the 
instant  case  in  the  following  respects : 

1.  In  the  Weithnian  case,  the  plaintiffs  themselves 
did  not  furnish  any  labor  or  materials  after  April  28, 
1960.  This  date  was  more  than  one  year  before  the 
date  on  which  the  plaintiffs  filed  their  Miller  Act  suit- 
July  31,  1961. 

In  the  instant  case,  it  is  clear  that  the  plaintiff  itself 
did  not  furnish  any  materials  to  the  project  after  Octo- 
ber 31,  1963  (R.  114).  The  date  of  October  31,  1963 
was  more  than  ninety  days  before  the  date  on  which 
the  plaintiff  served  its  notice  of  non-payment — July 
12,  1964 — and  more  than  one  year  before  the  plaintiff 
filed  its  Miller  Act  suit— March  22,  1965. 

2.  In  the  Wcithman  case,  the  plaintiffs  attempted  to 
take  advantage  of  the  fact  that  certain  repair  work  was 
done  by  a  third  party,  under  an  independent  service 
contract,  in  August  of  1960.     This  date  was  not  more 
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than  one  year  before  the  fiHng  date  of  plaintiffs  suit 
and  if  plaintiffs  had  prevailed,  they  would  have  been 
entitled  to  judgment. 

In  the  instant  case,  the  appellant  is  also  trying  to  take 
advantage  of  an  independent  contract  between  Shiff  and 
Commercial  by  arguing  that  the  replacement  panels, 
which  were  shipped  by  Commercial,  were  really  panels 
belonging  to  the  appellant.  Does  the  record,  and  do 
the  authorities,  support  appellant's  contention? 

An  analysis  of  the  various  affidavits  disclose  that: 
(a)  On  March  17,  1964,  a  telephone  call  was 
made  by  Mr.  Howard  A.  Shiff  to  "someone"  in 
the  office  of  the  appellant.  Appellee,  in  its  sup- 
porting affidavits,  claimed  that  this  "someone" 
was  a  Mr.  Joseph  W.  Kelly  (R.  94-95,  97-98).  Ap- 
pellant, on  the  other  hand,  claims  that  Mr.  Kelly 
was  out  of  the  country  on  that  date  and  that  this 
"someone",  with  whom  Mr.  Shiff  spoke,  was  a 
Mr.  Michael  P.  Beere,  manager  and  now  president 
of  appellant  R.  102).  While  appellee  must  admit 
that  this  is  an  issue  of  fact  as  to  whether 
it  was  Mr.  Kelly  or  Mr.  Beere  with  whom  Mr. 
Shiff  spoke,  it  is  appellee's  contention  that  it  is 
really  just  an  issue  of  an  immaterial  fact.  It  is  not 
really  material  to  the  issues  of  this  case  to  deter- 
mine whether  it  was  Mr.  Kelly  or  Mr.  Beere  who 
was  contacted.  What  is  material  is  that  both 
parties  admit  that  "someone"  who  was  acting  on 
behalf  of  appellant  as  its  representative,  and  Mr. 
Beere  admits  to  having  been  manager  of  the  appel- 
lant at  that  time,  was  contacted  by  Shiff  (R. 
100). 
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(b)  In  the  telephone  conversation  between 
Shift'  and  the  representative  from  appellant  on 
March  17,  1964,  Shiff  was  told  that  Floating 
Floors  would  not  furnish  the  replacement  panels 
and  that  Shiff  should  proceed  through  Reeder. 
This  is  the  only  reasonable  construction  of  the  fol- 
lowing pertinent  part  from  Mr.  Beere's  affidavit. 
"Shiff's  representative  asked  me  to  have  Floating 
Floors  furnish  the  required  replacement  panels  and 
I  suggested  to  him  in  reply  that  inasmuch  as  his 
sub-contract  was  with  Reeder,  he  should  initiate 
his  request  through  that  firm  in  accordance  with 
customary  practices  in  the  industry  .  .  ."  (R.  102). 

Thus,  the  undisputed  material  fact  is  that  the  appellant 
told  Shiff  to  proceed  through  Reeder  and  not  Float- 
ing Floors  since  Shiff's  contract  was  with  Reeder.  Al- 
though the  appellee  claimed  that  the  appellant  "unquali- 
fiedly" refused  to  ship  the  replacement  panels  to  Shiff 
(R.  94-95,  97-98),  the  opposing  contention  of  the  ap- 
pellant that  it  did  not  outrightly  refuse  to  ship  said 
panels  (R.  103)  does  not  give  rise  to  an  issue  of  ma- 
teial  fact  in  light  of  the  quote  above,  from  Mr.  Beere's 
affidavit.  It  is  really  immaterial  whether  the  refusal  to 
ship  was  "unqualified"  or  just  by  way  of  implication  by 
telling  Shiff  to  proceed  through  Reeder  and  not  Float- 
ing Floors. 

(c)  On  or  about  February  20,  1964,  Mr.  Beere  called 
Commercial,  in  Maryland,  and  spoke  with  a  Mr.  Rob- 
ert Jendrek,  Commercial's  vice  president  ( R.  102,  110). 
At  that  time,  Mr.  Beere  dictated  to  Mr.  Jendrek  a  list — 
received  by  Mr.  Beere  from  Shiff — of  panels  which 
would  be  needed  to  replace  some  defective  panels  in- 
stalled at  the  project   (R.   102.   111).     After  this  con- 


versation,  Commercial  pruceeded  to  manufacture  the  re- 
placement panels  in  accordance  with  said  list  (R.  lllj. 
From  these  facts,  appellant  claims  that  "(its)  affi- 
davits show  that  the  replacement  material  had  been 
manufactured  by  Commercial  for  appellant,  was  being- 
held  for  appellant  pending  further  instructions  from  ap- 
pellant and  that  at  the  time  it  was  furnished  to  Shiff, 
it  was  the  property  of  appellant."  (Appellant's  Br.  p. 
11).  The  foregoing  facts  do  not  clearly  establish  the 
ultimate  fact  that  the  replacement  panels  were  the  prop- 
erty of  the  appellant  and,  even  if  we  assume  that  they 
do,  facts,  not  discussed  by  appellant,  but  which  appear 
in  appellant's  affidavits,  clearly  negate  any  such  con- 
clusion. 

The  affidavit  of  Mr.  Michael  Beere  shows  that  dur- 
ing the  phone  call  to  Commercial's  Mr.  Jendrek,  on  Feb- 
ruary 20,  1964,  that  after  giving  Mr.  Jendrek  the  list 
of  replacement  panels  which  would  be  needed,  Mr.  Beere 
said  "(I)  told  Mr.  Jendrek  that  I  expected  Commercial 
Steel  would  be  called  upon  to  manufacture  and  furnish 
the  replacement  panels  inasmuch  as  such  panels  were 
not  readily  available  elsewhere."  ( R.  102).  Further- 
more, in  that  conversation.  "Mr.  Jendrek  said  that 
Commercial  Steel  would  furnish  the  replacement  panels 
at  its  own  expense  if  it  appeared  to  his  satisfaction 
that  the  panels  failed  as  a  result  of  defects  in  the  manu- 
facture but  not  if  the  defects  resulted  from  misuse  or 
improper  installation."  (R.  101 ).  And,  "Mr.  Beere  stated 
that  he  would  have  to  get  more  information  about  the 
statutes  of  the  project  in  order  to  determine  just  how 
we  could  handle  the  problem  and  therefore  to  hold  the 
new  panels  until  we  or  Commercial  Steel  heard  from 
him  at  Floating  Floors.     We  thereupo'.i  proceeded   to 
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manufacture  the  panels  .  .  ."  (R.  111).  This  problem 
to  which  Mr.  Jendrek  refers  was  the  problem  of  deter- 
mining whose  responsibility  it  was  to  replace  the  de- 
fective panels  inasmuch  as  Mr.  Beere  told  Mr.  Jendrek 
that  because  the  floor  system  was  being  used  and  the 
defective  panels  we  installed  under  machinery.  Commer- 
cial would  not  have  the  opposrtunity  to  inspect  these 
defective  panels  until  the  replacements  were  installed 
(R.  111).  It  is  again  noted  that  this  opportunity  to 
inspect  was  a  condition  to  a  furnishing  of  the  replace- 
ments at  Commercial's  own  expense  (R.  101 ). 

Thus,  it  can  be  seen  from  the  foregoing  analysis  that 
on  or  about  February  20,  1964  no  contractual  obliga- 
tion for  the  furnishing  of  replacement  panels  was 
undertaken  by  appellant.  The  manufacturing  of  these 
panels,  as  the  affidavits  show,  was  not  specifically  for 
appellant,  as  claimed,  but  was  done  because  Commer- 
cial knew  it  would  be  called  upon  to  manufacture  re- 
placements and,  if  there  was  a  manufacturing  defect,  it 
would  have  to  furnish  them  at  its  own  expense.  If 
there  was  misuse  or  improper  installation.  Commercial 
would  be  paid  by  the  responsible  party.  The  manufac- 
turing of  these  panels  was  for  Commercial's  inventory 
and  not  for  the  appellant  or  appellee  since  neither 
had  admitted  liability  and  neither  had  agreed  to  pay  for 
them. 

Even  as  late  as  March  17.  1964  the  issue  as  to  whose 
responsibility  it  was  for  the  furnishing  of  these  replace- 
ment panels  had  not  been  resolved  (R.  103).  Because 
appellant  at  no  time  had  contracted  for  the  manufac- 
ture of  these  panels,  by  admitting  liability,  ordering 
them  and  agreeing  to  pay  for  them,  they  were,  on 
March  23.  1964,  the  date  of  shipment,  the  property  of 
Commercial,  and  held  in  their  inventorv. 
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Appellant  cites  the  case  of  Southern  Pacific  Company 
V.  Hy man-Michaels  Company,  63  Cal.  App.  2d  757,  147 
P.  2d  692  (1944  J  for  the  proposition  that  "Where  title 
to  goods  lies,  under  the  applicable  California  law,  is  a 
matter  to  be  determined  by  the  intentions  of  the  party." 
(App.  Br.  p.  12).  Without  any  discussion  of  this  case 
by  the  appellant,  the  appellee  is  hard  to  put  to  see  its 
relevance.  That  case  was  concerned  with  the  issue  of 
when  does  title  to  personal  property  pass  to  a  purchaser 
under  a  valid  contract  of  sale  where  the  purchase  price 
included  the  terms  "transportation  F.O.B."  The  case 
was  concerned  solely  with  the  construction  of  a  con- 
tract term.  Once  again,  the  appellant  has  misapplied  a 
legal  principle.  The  issue  of  whether  the  appellant  or 
Commercial  had  the  title  to  the  replacement  panels  is 
not  involved  because  the  record  does  not  show  that  the 
appellant  had  undertaken  any  contractual  obligation  for 
the  purchasing  of  these  panels  ( R.  114).  Since  the 
facts  do  not  show  that  the  appellant  had  entered  into  a 
contract,  the  panels  were,  at  all  times,  the  property  of 
Commercial  and,  as  a  matter  of  course,  the  issue  as  to 
title,  as  in  the  Southern  Pacific  case  where  a  valid  con- 
tract existed,  does  not  arise. 

The  case  of  Gruber  v.  Wm.  Coady  and  Co.,  199  F. 
2d  554,  cited  on  page  12  of  the  appellant's  brief,  also 
does  not  lend  support  to  the  appellant's  argument.  Tn 
that  case  plaintiff  sold,  and  shipped,  meat  to  defend- 
ant "Chicago"  who  resold  to  the  Navy  Department.  A 
purported  assignment  was  made  by  "defendant  Chi- 
cago" to  defendant  "Discount"  of  the  right  to  receive 
the  Navy  payment.  Plaintiff  claimed  that  the  check 
given  to  it  by  defendant  "Chicago"  was  fraudulently  is- 
sued because  of  NSF  and  therefore  the  assignment  to 
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"Discount"  by  "Chicago"  was  the  same  as  if  made 
without  consideration  and  was  void.  Thus,  plaintiff 
claimed  that  title  to  the  meat  had  not  passed  to  "Chi- 
cago" because  of  the  fraud,  even  though  the  meat  had 
been  shipped  by  the  plaintiff.  "Discount"  claimed  that 
plaintiff  had  agreed  to  accept  an  open  check  and  for 
that  reason  title  passed  to  "Chicago"  and  the  assign- 
ment was  valid  and  "Discount"  was  entitled  to  the 
money. 

As  can  be  seen,  the  Gntbcr  case  did  involve  numerous 
factual  issues  such  as:  (1)  was  "Chicago's"  check 
fraudulently  issued?  (2)  Did  plaintiff  agree  to  accept 
an  open  check?  In  the  Grubcr  case  the  facts  showed 
a  contract  for  the  sale  of  the  meat  existed  between  plain- 
tiff and  "Chicago".  The  issue  of  whether  or  not  it  was 
a  valid  contract  was  a  legal  issue  which  could  only  be 
resolved  by  making  certain  factual  findings.  In  the 
instant  case,  as  the  appellee  has  shown  in  its  discussion 
of  the  affidavits,  there  is  no  issue  of  material  fact.  The 
appellant  has  never  claimed,  nor  do  the  facts  show,  that 
it  had  a  contract  for  the  purchase  of  the  replacement 
panels.  The  replacement  panels  were  shipped  directly 
from  Commercial  to  Shiff  and  were  not  shipped  by  the 
appellant. 

The  final  authority  cited  by  appellant  as  support  for 
its  first  argument  is  the  case  of  United  States  for  the 
Use  and  Benefit  of  P.  A.  Bourguin  &  Co.,  Inc.  v.  Ches- 
ter Co.,  Inc.,  et  al.  104  F.  2d  648  (2d  Cir.,  1939). 
The  case  is  not  "factually  very  similar"  to  the  instant 
case,  as  the  appellant  contends  (App.  Br.  p.  11).  In 
that  case,  the  plaintiff,  a  lathing  subcontractor,  left  the 
jobsite  on  January  28.  However,  when  plaintiff  left  the 
job  at  that  time  "(it  had)   completed  all  the  work  re- 
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quired  under  its  subcuntract  except  the  framing  and 
lathing  for  a  cornice  .  .  .",  and  "no  detail  plan  for  such 
cornice  construction  was  furnished  until  about  the  mid- 
dle of  April."  The  necessary  materials  for  the  com- 
pletion of  the  cornice  work  were  left  at  the  job  site  by 
plaintiff.  Subsequently,  in  April  of  the  same  year,  one 
Fitzgerald,  one  of  the  men  working  for  the  plastering 
subcontractor,  completed  the  cornice  work  as  an  accom- 
modation to  the  plaintiff  and  plaintiff  was  billed  there- 
for. 

In  holding  that  the  plaintiff  performed  labor,  pursu- 
ant to  its  subcontract,  in  April,  and  that  a  Miller  Act 
notice  within  ninety  days  of  the  April  date  was  good, 
the  court  said  that : 

"The  foregoing  evidence  is  sufficient  to  support  a 
finding  that  in  April  (plaintiff)  through  Fita- 
fjerald  'performed  the  last  of  tlie  labor  for  which 
its  claim  was  made.'  "  104  F.  2d  648.  649. 

That  case  is  clearly  distinguishable  from  the  instant 
case  for  the  following  reasons : 

1.  In  the  former,  the  plaintiff  had  not  completed 
its  performance  under  its  subcontract  in  January  be- 
cause the  "detail  plan"  for  the  cornice  work  was  not 
forthcoming  until  mid-April.  In  the  instant  case,  the 
appellant  had  completed  all  of  the  furnishing  of  the  ma- 
terials, required  by  its  subcontract  with  Reeder,  by 
October  31,  1963  CR.  77). 

2.  In  the  former,  the  materials  were  left  by  the 
plaintiff  and  when  the  plan  for  the  cornice  was  issued, 
the  work  under  the  subcontract  was  completed  as  an 
"accommodation"  to  the  plaintiff.  The  plaintiff  was 
billed  for — and  paid  for— this  "accommodation"  work. 
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In  tlie  instant  case,  the  facts  show  that  the  shipment, 
by  Coniniercial.  on  March  2i,  1964,  was  not  an  "ac- 
commodation" to  the  appellant  for  which  it  was  billed, 
because  as  late  as  March  17,  1964  appellant  had  not 
admitted  responsibility  for  the  defective  panels  and 
had  not  ag-recd  to  pay  for  their  replacement  (R.   103). 

3.  In  the  former,  the  plaintiff  was  billed  for  the 
"accommodation"  labor  and  subsequently  paid  for  such 
labor.  In  the  instant  case,  the  billing  for  the  replace- 
ment materials  went  directly  to  Shiff,  and  not  the  ap- 
pellant, and  was  paid  for  by  Shiff,  and  not  the  appel- 
lant (R.  80-82). 

4.  And,  in  the  Bourqiiin  case,  the  court  found  that 
the  plaintiff  had  labored  "throug-h  Fitzgerald"  because 
the  plaintiff  had  agreed  to  pay  the  "accommodation" 
labor  charge.  In  the  instant  case,  the  court  found  that 
the  appellant  did  not  furnish  the  replacement  panels 
"through"  Commercial  because,  at  no  time,  did  the  ap- 
pellant undertake  a  contractual  obligation  to  pay  for 
them. 

It  is  the  appellee's  contention  that : 

(1)  Because  the  record  shows  that  on  March  17,  1964 
the  issue  of  the  responsibility  of  replacing  the  defective 
panels  had  not  been  resolved  (R.  103);  (2)  and  be- 
cause nowhere  in  the  record  does  the  appellant  show 
that  it  had  undertaken  a  contractual  obligation  to  pay 
for  these  panels  (R.  114);  (3)  and  because  the  record 
does  show  that  Shiff  ordered  the  replacement  panels, 
itself,  directly  from  Commercial  in  March,  1964 
(R.  Ill)  and  these  panels  were  shipped  directly  to 
Shiff  on  C.O.D.  terms  (R.  80).  and  these  panels  were 
paid  for  by  a  certified  check  from  Shiff  to  Commer- 
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cial  (R.  82),  there  is  no  genuine  issue  of  material  facts 
whether  these  replacement  panels  were  shipped  by  the 
appellant. 

Therefore,  it  is  the  appellee's  contention  that :  ( 1 ) 
Because  the  record  indisputably  estabhshes  the  fact  that 
a  separate  contract  for  these  replacement  panels  existed 
between  Shiff  and  Commercial;  (2)  because  the  appel- 
lant 

"(has)  cited  no  authority  supporting  the  claim  that 
the  Miller  Act  limitation  period  should  run  from, 
(the)  date  on  which  a  third  person  (Commercial) 
did  work  in  the  nature  of  repairs  on  the  same  proj- 
ect which  (appellant)  worked  on." 

Weithman  case,  supra;  (3)  and,  because  the  construc- 
tion of  the  language  of  the  two  words  "by  him"  (as 
set  forth  in  Section  270b)  offered  by  the  Weithman 
court,  that  "the  person  suing"  must  be  the  one  to  have 
last  furnished  materials  to  the  bonded  project,  is  a  rea- 
sonable and  proper  one,  the  District  Court  was  correct 
in  deciding  that,  as  a  matter  of  law. 

"use  plaintiff  forfeited  its  right  to  sue  under  the 
Miller  Act,  40  U.S.C,  Section  270b(a),  by  its  fail- 
ure to  give  notice  of  nonpayment  within  ninety 
days  from  the  time  it  last  furnished  materials 
(October  31,  1963)  .  .  ."  (R.  113). 

and  was  correct  in  granting  a  Summary  Judgment  in 
favor  of  the  appellee. 

II. 

Even  if  this  court  decides  that  the  foregoing  analysis 
and  application  of  authorities  is  improper,  and  decides 
that  the  furnishing  of  the  replacement  panels  by  Com- 
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mercial  on  March  23,  1964,  was  a  furnishing  by  the 
appellant  within  the  meaning  of  the  Miller  Act,  the  ap- 
pellant is  still  not  entitled  to  recover  on  the  appellee's 
bond.  The  reason  for  this  is  that  the  appellant's  notice 
on  June  12,  1964  was  not  "within  ninety  days  from  the 
date  on  which  (appellant)  .  .  .  furnished  or  supplied  the 
last  of  the  material  for  zvhich  such  claim  is  made 
.  .  :\  40  U.S.C,  Section  270b. 

Appellant's  claim  is  for  $47,657.78  ( R.  5).  All  of 
the  materials  for  which  such  claim  is  made  were  fur- 
nished to  the  project  by  October  31,  1963  ( R.  77).  Fur- 
thermore, "appellant  is  owed  no  money  for  the  replace- 
ment material,  inasmuch  as  its  supplier.  Commercial, 
had  been  paid  for  it."  (Appellant's  Br.  p.  18).  Since  the 
appellant,  by  its  own  admission,  is  not  making  a  claim 
for  the  replacement  materials  furnished  on  March  23, 
1964  —  assuming  that  this  was  a  furnishing  by  the  ap- 
pellant —  it  can  only  be  concluded  from  the  record  that 
its  claim  is  for  the  materials  last  furnished  up  to  Octo- 
ber 31,  1963.  The  notice  of  June  12,  1964  was  more 
than  ninety  days  from  this  date.  How  then  can  the  ap- 
pellant claim  that  there  is  a  genuine  issue  of  material 
facts  as  to  whether  or  not  its  June  12.  1964  notice  was 
timely? 

On  page  13  of  its  brief,  appellant  cites  the  case  of 
United  States  7'.  Guiuiar  I.  Johusoii  &  Sou.  Inc..  310 
F.  2d  889  (8th  Cir..  1962)  as  being  "a  case  similar 
factually  to  the  present  case."  Once  again,  the  appel- 
lant claims  that  an  authority  is  "factually  similar"  and 
then  leaves  this  court  and  the  appellee  to  be  on  their 
own  to  determine  in  what  ways  the  case  is  similar  to 
the  present  one.  The  appellee  contends  that  said  case 
is  factually  dissimilar  and  for  that  reason  its  point  of 


—17— 

law  is  not  applicable  to  the  case  at  bar.  While  the  facts 
of  that  case  as  cited  are  correct,  the  quote  therefrom 
is  materially  incomplete  and  totally  misleading.  The 
following  is  an  enlargement  of  said  quote: 

"However,  the  stipulated  facts  do  disclose  that  the 
bus  duct  elbows  were  component  parts  of  the  en- 
tire electrical  equipment  distribution  system;  that 
this  system  was  engineered  for  this  specific  proj- 
ect; that  said  ducts  were  essential  component  parts 
without  which  the  system  was  incomplete;  that,  at 
the  time  they  were  initially  shipped  on  December 
20,  1959,  they  were  in  such  a  defective  or  improp- 
erly prepared  condition  that  they  could  not  be  in- 
stalled in  the  system;  and  that  they  after  being  al- 
tered in  order  to  meet  the  requirements  for  their  in- 
stallation into  the  system,  they  were  reshipped 
from  the  factory  to  the  job  site  on  April  5,  1960 
.  .  ."    310  F.  2d  899,  903. 

The  court  then  continued  with  the  quf)te  as  found  on 
pages  13-14  of  the  appellant's  brief.  After  so  holding, 
the  court  said : 

"Factually  and  in  principle  this  case  is  readily  dis- 
tinguishable from  those  cases  involving  the  per- 
formance of  labor  and  supplying  minor  items  of 
materials  for  the  purpose  of  correcting  defects,  or 
making  repairs  following  inspection  of  the  proj- 
ect, and  not  performed  or  supplied  as  part  of  the 
original  contract."    310  F.  2d  899,  903. 

The  Johnson  case  is  factually  distinguishable  from 
the  instant  case  for  the  following  reasons : 

1.  In  the  former,  the  facts  showed  that  the  bus 
duct  elbows  were  essential  component  parts  without 
which  the  entire  electrical  system  was  incapable  of  func- 
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tioning.  In  the  instant  case,  any  given  panel  was  not 
an  essential  part  to  the  whole  of  the  flooring  system  so 
that,  without  said  panel,  the  flooring  system  could  not 
be  installed. 

2.  In  the  former,  the  original  bus  duct  elbows 
shipped  under  the  construction  contract  on  December 
20,  1959  were  so  defective  that  they  could  not  be  in- 
stalled at  the  time  of  said  shipment.  The  fact  that  in- 
stallation of  the  system,  and  the  beginning  of  its  per- 
formance, was  impossible  without  these  component 
parts  is  what  made  the  original  contract  incomplete.  In 
the  instant  case,  the  entire  flooring  system  was  installed 
and  was  in  active  use  (R.  111).  It  was  only  after  the 
flooring  system  had  begun  to  be  used  that  certain  panels 
were  found  to  have  "not  held  up"  and  were  considered 
to  be  defective  (R.  101).  From  these  facts  it  must  be 
concluded  that,  as  of  October  31,  1963,  appellant  had 
fully  completed  performance  under  its  contract  with 
Reeder  because  in  appellant's  letter  to  Shiff  on  March 
27,  1964  it  was  claimed  that  as  of  October  31,  1963  ap- 
pellant had  furnished  materials  to  the  project  which 
were  of  the  value  of  .$47,657.78.  for  which  it  had  not 
been  paid  ( R.  77).  This  amount  is  the  same  amount  as 
that  claimed  to  be  due  and  owing  to  the  appellant  under 
its  contract  with  Reeder  (R.  4-5). 

It  is  appellee's  contention  that,  for  the  foregoing  rea- 
sons, this  case  is  not  similar  to  the  Johnson  case  but 
rather  is  similar  to  those  cases  which  in^•olve  the  sup- 
plying of  materials  for  purposes  of  correcting  defects 
which  have  been  found  after  an  inspection  of  the  proj- 
ect. Therefore,  as  the  Johnson  court  said,  supra,  this 
type  of  case  is  readily  distinguishable,  both  in  fact  and 
principle,  from  the  Johnson  case. 
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The  case  of  United  States  of  America  for  the  Use 
and  Benefit  of  Barney  Austin  v.  Western  Electric  Co., 
et  al,  337  F.  2d  568  (9th  Cir.,  1964),  as  cited  by  the 
appellant  on  pages  14-15  of  its  brief,  is  a  correct  sum- 
mation of  both  the  issues  and  principles  therein  in- 
volved. But,  as  appellant's  quote  shows,  that  case  in- 
volved a  material  issue  of  fact  because  the  complaint 
was  filed  on  December  7,  1961  and,  if  no  work  was 
performed  on  December  7,  I960  or  after,  the  complaint 
would  have  to,  as  a  matter  of  law,  be  held  to  be  not 
timely.  The  record  was  barren,  on  this  material  issue, 
of  whether  or  not  work  was  performed  after  December 
6,  1960.  In  the  instant  case,  there  is  no  issue  of  fact  as 
to  when  various  furnishings  of  material  took  place.  By 
October  31,  1963  the  appellant  had  supplied  all  of  the 
materials  to  the  project  for  which  it  is  making  a  claim 
(R.  77,  4-5).  On  March  23,  1964  Commercial  shipped 
replacement  materials  to  Shiff,  C.O.D,  and  pursuant  to 
a  direct  purchase  order  from  Shiff,  for  which  Commer- 
cial was  paid  by  a  certified  check  from  Shiff  (R.  1]]. 
80-82).  Appellee  contends  that  what  is  involved  here 
is  not  an  is.sue  of  material  fact,  but  rather  an  issue  of 
law.  This  issue  of  law  is :  Given  the  facts  surround- 
ing the  March  23.  1964  shipment  from  Commercial,  as 
presented  by  the  affidavits,  was  this  a  furnishing-  bv 
the  appellant? 

Finally,  in  the  case  of  P.  F.  Sclwlcs.  Inc.,  et  al.  z'. 
United  States  of  America  for  the  Use  and  Benefit  of 
Lock  Joint  Pipe  Company,  297  F.  2d  337  (10th  Cir., 
1961),  cited  on  pag^es  15-16  of  the  appellant's  brief,  the 
court  said  after  the  quote  set  forth  on  page  16  of  ap- 
pellant's brief : 

"Scholes  earnestly  contends,  however,  that  this  de- 
livery was   a   special   order    for   its   own   account. 
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and  that  there  was  no  competent  evidence  to  sup- 
port the  trial  court's  conckision  that  the  order  was 
placed  pursuant  to  the  Hardeman — Lock  Joint 
contract." 

"Viewing  these  facts  and  the  inferences  fairly  and 
reasonably  to  be  drawn  therefrom  in  the  light  most 
favorable  to  the  appellant,  we  cannot  say  that  it 
was  clearly  erroneous  for  the  trial  court  to  con- 
clude that  Lock  Joint's  deHvery  of  the  198  feet  of 
pipe  was  made  pursuant  to  its  contract  with 
Hardeman  and  not  pursuant  to  a  special  contrac- 
tual relationship  with  Scholes."  297  F.  2d  ?>i7,  339. 

This  reasoning  of  the  Scholes  court  is  also  very 
apropos  to  the  instant  case  becau.se  the  affidavits,  as 
previously  shown  by  the  appellee,  clearly  support  the 
District  Court's  conclusion  that  the  facts  do  not  show 
that  the  March  23,  1964  shipment  was  pursuant  to  the 
Reeder-Floating  Floors  contract — but  was  rather  pur- 
suant to  a  special  contract  between  Shiff  and  Com- 
mercial. Appellee  contends  that  because  the  facts  show 
that:  (1)  nowhere  in  the  record  does  the  appellant  show 
that  it  had  undertaken  a  contractual  obligation  to  pay 
for  the  replacement  panels  (R.  114);  (2)  the  March 
23,  1964  shipment  was  made  pursuant  to  a  direct  pur- 
chase order  from  Shiff  to  Commercial  (R.  Ill),  was 
made  on  C.O.D.  terms  (R.  80)  and  was  paid  for  by  a 
certified  check  from  Shiff  to  Commercial  (R.  82),  the 
only  reasonable  conclusion  which  can  be  drawn  from  the 
record  is  that  a  special  contract  existed  between  Shiff 
and  Commercial  and  for  this  reason  the  holding  of  the 
Scholes  case  is  not  applicable  to  the  case  at  bar. 

Appellee  contends  that,  if  we  as.sume  that  the 
March  23.  1964  .shipment  was  a  furnishing  by  the  ap- 
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pellant,  the  principle  announced  in  United  States  for 
Use  of  McGregor  Architectural  Iron  Co.  v.  Merritt- 
Chapman  &  Scott  Corp.,  188  Fed.  Supp.  381  (D.C.  Pa., 
1960)  is  applicable. 

"Under  ninety  day  notice  provisions  of  this  section 
(270b),  where  last  labor  was  performed  and  last 
supplies  were  furnished  by  third  subcontractor  for 
work  on  signal  corps  depot  during  early  part  of 
1954,  although  third  subcontractor  corrected  errors 
such  as  missing  bolts  and  failure  to  close  holes 
without  charge  in  June,  1955,  notice  by  third  sub- 
contractor to  prime  contractor  by  registered  mail 
in  June  1955  demanding  payment  balance  due  was 
not  timely,  and  third  subcontractor  could  not  re- 
cover prime  contractor's  payment  bond." 

In  the  instant  case,  the  last  materials  for  work  on 
the  project  were  furnished  by  the  appellant  by  Oc- 
tober 31,  1963  (R.  77).  Even  if  we  assume  that  the 
appellant  furnished  some  replacement  panels  in  March, 
1964,  this  furnishing  was  in  the  nature  of  repairs  or 
correction  of  "errors"  and  the  notice  of  June  12,  1964 
was  not  timely. 

Thus,  it  is  the  appellee's  final  argument  that  even  if 
this  court  finds  that  the  record  shows  that  the  appel- 
lant furnished  materials  to  Shiff  on  March  23,  1964, 
or  at  the  very  least  there  is  an  issue  of  fact  as  to  said 
furnishing,  the  appellant  is  still  not  entitled  to  recover 
on  the  payment  bond  because  it  has  failed  to  satisfy 
a  procedural  requirement,  to  wit,  the  notice  of  Jime  12, 
1964  was  not  within  ninety  days  from  the  date  when 
the  appellant  last  furnished  materials  for  which  its 
claim  is  being  made.  Appellant  is  claiming  only  for 
those  materials  furnished,  at  the  verv  latest,  on  October 
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31,  1963  (R.  TJ ,  4-5).  And  this  case,  being  factually 
dissimilar,  is  not  within  the  rule  of  United  States  v. 
Gunnar  I.  Johnson  &  Son,  Inc.,  supra. 

III. 

Even  though  "the  Miller  Act  is  highly  remedial  in 
character  and  is  entitled  to  a  liberal  construction  and 
application  .  .  .",  United  States  v.  Dickstein,  157  Fed. 
Supp.  126  (D.C.),  it  stands  to  reason  that  a  liberal 
construction  and  application  of  that  Act,  to  a  given 
set  of  facts,  can  only  take  place  after  it  has  been  clearly 
shown  that  a  party  claiming  the  benefit  of  that  Act  is 
entitled  to  claim  such  a  benefit. 

As  the  appellee  has  shown,  by  its  foregoing  au- 
thorities and  analysis  of  the  affidavits,  the  appellant 
had  not  made  a  last  furnishing  of  materials  on  March 
23,  1964,  nor  is  the  appellant  making  any  claim  for  ma- 
terials furnished  after  October  31,  1963  (R.  77,  4-5). 
Therefore,  because  the  notice  of  June  12,  1964  was  not 
within  ninety  days  after  the  last  furnishing  for  which 
the  appellant's  claim  is  made,  the  appellant's  notice 
was  not  timely.  Because  the  appellant's  notice  was  not 
timely,  the  strict  condition  precedent  to  the  existence 
of  any  right  to  sue  on  the  bond  had  not  been  satisfied. 
United  States  for  Use  and  Benefit  of  American  Radia- 
tor &  Standard  Sanitary  Corporation  v.  North-Western 
Engineering  Co.,  et  a!.,  122  F.  2d  600  (8th  Cir.,  1941)  ; 
United  States  for  the  Use  and  Benefit  of  Soda  v. 
Montgomery,  et  ai.  253  F.  2d  509  (3d  Cir.,  1958). 
And,  because  there  is  no  existence,  in  the  appellant,  of 
any  rights  under  the  Miller  Act,  it  cannot  be  liberally 
construed  or  applied  to  the  instant  case  as  appellants 
contend. 


—23— 

Furthermore,  the  liberal  construction  and  application 
to  which  the  court  in  United  States  v.  Eudebrock- 
White  Company,  275  F.  2d  57  (4th  Cir.,  1960)  was 
referring  was  not  with  regard  to  the  satisfaction  of  the 
procedural  requirements  of  timely  notice  and  commence- 
ment of  an  action,  but  were  rather  with  regard  to  the 
burden  of  proof  required  to  succeed  in  a  Miller  Act 
suit. 

"We  hold  that,  in  order  to  recover  under  the  Miller 
Act,  it  is  not  required  of  the  materialman  that  he 
prove  that  his  materials  were  'actually  used'  in  the 
prosecution  of  the  work  of  the  prime  contract,  but 
only  that  in  good  faith  he  reasonably  relieved  that 
the  materials  were  so  intended."  257  F.  2d  57,  60. 

And,  quoting  from  United  States  v.  Dickstein,  supra, 

the  court  said : 

"The  Miller  Act  is  highly  remedial  in  character  and 
is  entitled  to  a  liberal  construction  and  application 
in  order  properly  to  effectuate  the  congressional 
intent  to  protect  those  who  furnish  labor  or  ma- 
terials for  public  works."  (Cites  omitted).  "In  ac- 
cord with  this  policy,  and  in  view  of  the  reasons 
discussed  above,  it  is  the  opinion  of  this  court  that 
as  against  the  prime  contractor  a  materialman  may 
recover  under  the  Miller  Act  where  he  has  sold 
and  delivered  material  to  the  subcontractor  in  good 
faith  and  under  the  reasonable  belief  that  it  was 
intended  for  ultimate  use  under  the  prime  con- 
tract. Neither  delivery  of  the  material  to  the 
prime  contract  job  site  nor  actual  incorporation  of 
the  material  into  the  work  is  required."  257  F.  2(1 
57,  60. 
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As  has  been  previously  shown,  it  was  Commercial, 
and  not  the  appellant,  who  sold  the  replacement  panels 
to  Shiff  pursuant  to  a  direct  purchase  order  and  on 
terms  of  C.O.D.,  which  were  complied  with  by  Shiff. 

CONCLUSION. 

The  judgment  of  the  District  Court  should  be  af- 
firmed for  the  reasons  that  the  genuine  material  facts, 
as  presented  by  the  various  affidavits,  are  undisputed 
and,  from  these  undisputed  facts,  as  a  matter  of  law. 
the  appellant  is  not  entitled  to  any  relief  under  the 
Miller  Act  because  its  notice  of  June  12.  1964  has 
failed  to  satisfy  the  condition  precedent — of  timeliness 
— as  set  forth  in  Section  270b. 

Simon  &  Leanse, 
By  Scott  Simon, 

Attorneys  for  Appellee. 


Certificate  of  Counsel. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Scott  Simon 
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No.  21253 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America  for  the  use  and  benefit  of 
Floating  Floors,  Inc.,  a  corporation. 

Appellant, 
vs. 

Federal  Insurance  Company,  a  corporation. 

Appellee. 


On  Appeal  From  the  Judgment  of  the  District  Court  of  the 
United  States,  Southern  District  of  California,  Central 
Division. 


APPELLANT'S  REPLY  BRIEF. 


I. 

Whether  Appellant  Filed  Its  Suit  Within  One  Year 
From  the  Last  Furnishing  of  Material  Is  Not 
an  Issue. 

Although  Appellee's  first  motion  for  summary  judg- 
ment mentioned  the  suit  limitation  period  set  forth  in 
Section  270b(b)  of  Title  40  U.S.C,  the  court  did  not 
consider  this  matter,  and  the  Appellee's  second  motion 
for  summary  judgment  did  not  mention  it.  Conse- 
quently, any  discussion  of  the  one  year  suit  period  is 
not  pertinent  to  the  questions  presented  in  this  appeal. 
The  only  issue  involved  is  that  of  TIMELY  NOTICE. 


II. 

There  Is  a  Very  Real  Dispute  as  to  the  Date 
Appellant  Last  Furnished  Material. 

While  Appellee  states  on  page  4  of  its  brief  that  there 
is  no  dispute  as  to  the  fact  that  no  later  than  October 
31,  1963  the  Appellant  had  furnished  all  required  ma- 
terials to  the  project,  there  is  nothing  in  the  affi- 
davits filed  by  the  Appellant  which  supports  the  claim 
of  Appellee  that  the  last  day  of  delivery  was  October 
31,  1963.  In  fact,  there  seems  to  be  a  conflict  in  the  af- 
fidavits of  Appellee  on  this  matter.  Mr.  Preger  says 
in  his  first  affidavit  that  no  flooring  was  delivered  to 
the  job  site  by  either  L.  D.  Reeder  Company  or  Floating 
Floors  after  July  31,  1963.  [R.  23.]  In  his  second 
affidavit,  he  states  that  no  flooring  was  delivered  to  the 
job  site  by  either  L.  D.  Reeder  Company  or  Floating 
Floors  after  April  18,  1963.  [R.  73.]  However,  in  the 
Memorandum  of  Points  and  Authorities  accompanying 
both  the  first  and  second  motions  for  summary  judg- 
ment the  date  mentioned  is  December  31,  1963.  [R.  19, 
69.]  Of  course,  if  the  Appellee  adopts  the  latter  date, 
December  31,  1963,  as  the  date  material  was  last  sup- 
plied by  Appellant,  then  the  letter  dated  March  27,  1964 
which  was  attached  as  Exhibit  "B"  to  the  second  af- 
fidavit of  Preger.  at  page  77  of  the  Record,  and  as 
Exhibit  "F"  to  the  first  affidavit  of  Preger,  set  forth 
at  page  33  of  the  Record,  and  which  was  admittedly 
received  by  Shiff.  would  be  adequate  notice  to  Shiff 
within  90  days  from  this  furnishing. 


III. 

Appellee  Has  Overlooked  the  Relationship  Between 
Commercial  and  Appellant. 

United  States  of  America  for  the  use  of  Bernard  J. 
Weithman  and  Charles  M.  Weithman,  a  partnership  dba 
Weithm-an  Masonry  and  Const,  v.  The  Buckeye  Union 
Casualty  Company,  207  Fed.  Supp.  552  (U.S.D.C. — 
Ohio  1962)  is  plainly  inapplicable  to  the  present  situa- 
tion. In  Weithman,  it  appeared,  as  Appellee  states  on 
page  6  of  its  brief,  that  the  repair  work  was  done  by 
a  third  party — Miller — under  an  independent  service  con- 
tract. Clearly  that  is  not  the  situation  in  the  present 
case.  Shiff  itself  acknowledges  that  the  original  ma- 
terials were  secured  by  Appellant  from  Commercial.  It 
is  Appellant's  contention  in  this  appeal  that  the  affi- 
davits filed  by  it  establish  that  the  replacement  panels, 
being  manufactured  by  Commercial  for  Appellant  were 
the  property  of  Appellant  when  shipped  by  Commercial 
to  Shiff.  Therefore,  there  was  no  independent  furnish- 
ing or  performance  by  Commercial,  as  was  the  situation 
existing  in  Weithman.  Appellee  overlooks  the  fact 
that  Appellant  also  received  an  invoice  for  the  replace- 
ment panels. 

Appellee  erroneously  concludes  that  there  was  no  con- 
tract existing  between  Commercial  and  Appellant  for 
the  furnishing  of  the  replacement  panels  as  of  February 
20,  1964.  While  it  is  true  that  Commercial  stated  that 
it  would  not  furnish  the  replacement  panels  at  its  own 
expense,  if  there  had  been  misuse  or  improper  installa- 
tion, the  fact  remains  that  the  replacement  panels  would 


in  any  event  be  furnished  to  Appellant,  who  was  the 
party  with  whom  Commercial  was  dealing.  There  are 
no  facts  which  support  Appellee's  statement  on  page  10 
of  its  brief  that  "The  manufacturing  of  these  panels 
was  for  Commercial's  inventory  and  not  for  the  Ap- 
pellant. ..."  The  primary  fact  overlooked  by  the  Ap- 
pellee is  that  the  affidavits  filed  by  the  Appellant  show 
that  the  replacement  panels  were  manufactured  for  the 
Appellant's  use  and  were  its  property  at  the  date  of 
shipment. 

Appellee's  analysis  of  United  States  for  the  use  and 
benefit  of  P.  A.  Bourquin  and  Co..  Inc.  z'.  Chester  Co., 
Inc.  et  a!.,  104  F.  2d  648  (2d  Cir.  1939)  fails,  for  it 
does  not  recognize  1.  Appellant  received  an  invoice  for 
the  replacement  panels  as  well  as  the  previous  material. 
2.  If  Commercial  had  not  been  paid  directly  by  Shiff, 
it  would  have  looked  to  Appellant,  to  whom  the  ma- 
terials were  supplied. 

There  is,  of  course,  a  dispute  as  to  whether  Appel- 
lant refused  to  ship  the  replacement  panels.  In  his  af- 
fidavit, Mr.  Beere  stated,  regarding  his  March  17,  1964 
conversation  with  Shiff,  "I  categorically  deny  that  I,  or 
anyone  else  representing  Floating  Floors,  at  any  time 
refused  to  furnish  the  replacement  panels.  I  did  tell 
him  that  we  were  reluctant  to  release  the  replacement 
panels  until  we  had  clarified  Reeder's  status  so  we 
could  determine  how  we  were  to  be  paid,  not  only  for 
the  original  parts,  but  the  replacement  parts  as  well." 
[R.  103.]  Appellant  submits  that  withholding  fur- 
nishing until  such  time  as  Reeder's  status  had  been  clari- 
fied does  not  amount  to  an  unqualified  refusal,  as  Ap- 
pellee would  have  the  court  believe. 
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IV. 

Appellee  Has  Erroneously  Equated  the  Furnishing 

of  the  Replacement  Panels  With  Mere  Repairs. 

Appellee  attempts  to  distinguish  United  States  v. 
Gunnar  I.  Johnson  and  Son,  Inc.,  310  F.  2d  889  (8th 
Cir.  1962)  unsuccessfully  from  the  present  situation. 
In  both  the  cited  case  and  the  present  case  the  facts  pre- 
sented show  that  the  furnishing  of  additional  material 
constituted  a  completion  of  performance  of  the  contract, 
rather  than  a  mere  repair. 

The  only  reason  why  Appellant  is  not  making  a  claim 
for  the  value  of  the  replacement  materials  is  because 
Commercial,  its  supplier,  has  been  paid  for  these  items. 
However,  this  does  not  alter  the  fact  that  the  replace- 
ment panels  belonged  to  Appellant  and  were  furnished 
by  Appellant.  If  a  determination  had  been  made  that 
Commercial  was  not  responsible  for  the  replacement  of 
the  panels,  and  Commercial  had  thus  charged  for  the 
replacement  panels,  as  it  did,  then  Commercial  would 
have  looked  to  Appellant.  Under  those  circumstances, 
Appellant  would  have  paid  Commercial  and  attempted  to 
collect  the  balance  from  Shiff  or  Reeder.  What  possible 
difference  can  it  make  that  this  circuitous  route  was 
not  followed? 

United  States  for  use  of  McGregor  Architectural 
Iron  Co.  V.  Merritt-Chapm-an  &  Scott  Corp.,  188  Fed. 
Supp.  381  (U.S.D.C.  Pa.  1960)  obviously  does  not  in- 
volve the  same  situation  as  the  one  at  hand.  In  that 
case,  the  court,  after  a  trial,  held  that  the  additional 
labor  performed  was  not  part  of  the  original  perform- 
ance of  the  contract.  Appellant  contends  that  the  affi- 
davits filed  by  it  sufficiently  present  a  genuine  issue  of 
material  fact  as  to  whether  the  furnishing  of  the  re- 


placement  materials  constituted  a  completion  of  Appel- 
lant's contract. 

Conclusion. 

For  the  reasons  stated  in  Appellant's  Opening  Brief 
and  on  the  basis  of  the  comments  above,  it  is  respect- 
fully submitted  that  the  District  Court  erred  in  con- 
cluding that  there  was  not  a  genuine  issue  of  material 
fact  concerning  whether  the  Appellant  in  fact  last 
furnished  material  for  the  job  on  March  31,  1964  and 
concerning  whether  the  notice  given  on  June  12,  1964 
was  timely  and,  therefore,  the  judgment  below  should 
be  reversed  and  the  case  tried  on  its  merits. 

DiLLAvou  &  Cox, 

By  Michael  M.  Weekes, 
Attorneys  for  Appellant. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  tho 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Michael  M.  Weekes 


A  /  ,^  n  5.  '^ 


United  States 

COURT  OF  APPEALS 

lor  the  Ninth  Circuit 


VELJKO  STANISIC, 

Petitioner, 

V. 

UNITED  STATES  IMMIGRATION  AND 
NATURALIZATION  SERVICE  and  ALFRED 
J.  URBANO,  District  Director,  United  States 
Immigration  and  Naturalization  Service, 

Respondents. 


PETITIONER'S  OPENING  BRIEF 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


FILED 

NOV  22.tS6F 


G.  BERNHARD  FEDDE,         WM.  B.  LUCK,  CL 

DON  EVA, 

BARTLETT  F.  COLE,  SR., 

1125  Failing-  Building,  Portland,  Oregon  97204, 

Attorneys  for  Petitioyier. 

STEVENS-NESS  LAW   PUB.   CO..   PORTLAND.  ORE.  l!-fiG 


FEB  151357 


INDEX 

Page 

Jurisdictional  Statement 1 

Statement  of  the  Case 3 

Summary  of  Argument 5 

Specification  of  Errors 7 

Argument  8 

I.  Goal  Post  Moved 8 

11.  Protection  of  Constitution 10 

III.  Normal  Deportation  Procedure  12 

IV.  Harassment  as  Persecution 13 

V.  New  Facts 15 

VI.  Voluntary  Departure 15 

Conclusion  16 


"  TABLE  OF  AUTHORITIES 

Page 

■    Cases 

Chang  V.  INS,  358  F.2d  699  (C.A.  3,  1966) 16 

Dunat  V.  Hurney,  297  F.2d  744  (C.A.  3,  1961).  ...  10 

The  Matter  of  F,  9  IN  333  (1961)  16 

The  Matter  of  M,  5  IN  127  (1953)  13 

Rosenberg  v.  Fleuti,  374  U.S.  449,  10  L.  Ed.  2d 
1000,  83  S.  Ct.  1804  (1963)  11 

Sovich  V.  Esperdy,  319  F.2d  21  (C.A.  2,  1963). .10, 13 

Soric  V.  INS,  384  U.S.  24,  16  L.  Ed.  2d  330,  86 
S.  Ct.  1283  (Dec.  18,  1965)  9 

Szlajmer  v.  Esperdy,  188  F.  Supp.  491,  S.D.  N.Y., 
( 1960)  10 

Statutes  and  Regulations 

Public  Law  89-236,  §  11  (f),  79  Stat.  918  (Oct.  3, 
1965 )  2 

Immigration  &  Naturalization  Act,  §  242   (b)  8 
U.S.C.  1252(b)  3 

Immigration  &  Naturalization  Act,  §  243   (h)  8 
U.S.C.  1253  (h) 2,  3,  4,  6,  7,  8,  9, 13,  14,  15,  16 

Immigration  &  Naturalization  Act,  §  252   (b)   8 
U.S.C.  1282  (b)  3 

8  C.F.R.  253.1  (e)  2,  3 

Texts 

Immigration  Law  and  Procedure,  Gordon  &  Ros- 
enfield 12,15-16 


United  States 

COURT  OF  APPEALS 
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VELJKO  STANISIC, 

Petitioner, 

V. 

UNITED  STATES  IMMIGRATION  AND 
NATURALIZATION  SERVICE  and  ALFRED 
J.  URBANO,  District  Director,  United  States 
Immigration  and  Naturalization  Service, 

Respondents. 


PETITIONER'S  OPENING  BRIEF 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Ore g mi 


JURISDICTIONAL  STATEMENT 

This  matter  was  initiated  by  the  order  of  Alfred 
J.  Urbano,  District  Director  of  U.  S.  Immigration 
and  Naturalization  Service  on  June  21,  1966  direct- 
ing that  the  petitioner  appear  at  his  office  at  Noon 
on  June  24,  1966  for  deportation  to  Yugoslavia.  This 
order  was  based  upon  his  alleged  excludability  at  the 


time  of  the  alien's  entry  under  Sec.  252  (b)  of  Immi- 
gration and  Naturalization  Act  and  proceedings  un- 
der 8  CFR  253.1  (e).  A  Petition  for  Parole  (R.  84- 
35)  was  promptly  filed  June  22,  1966  requesting  a 
stay  of  execution  and  a  hearing  before  a  special  in- 
quiry officer  of  the  Immigration  Service,  and  in  the 
alternative  and  in  the  event  of  denial  of  his  petition 
that  the  petitioner  might  depart  voluntarily  from  the 
United  States  at  his  own  expense.  The  Petition  for 
Parole  was  summarily  denied  (R.  32-38)  on  June 
23,  1966  without  hearing,  whereupon  on  June  23, 
1966  the  petitioner  filed  in  the  U.  S.  District  Court 
for  the  District  of  Oregon  a  complaint  (R.  1-4)  seek- 
ing a  restraining  order  and  supplemented  such  com- 
plaint with  an  order  to  show  cause  (R.  7-8),  both  of 
which  were  duly  served  upon  the  U.  S.  Immigration 
and  Naturalization  Service  and  Alfred  J.  Urbano, 
District  Director,  in  civil  action  file  No.  66-333.  On 
June  24  the  respondents,  appearing  by  the  U.  S.  At- 
torney for  the  District  of  Oregon  filed  an  answer  (R. 
9-10)  praying  that  the  petitioner's  complaint  be  dis- 
missed. A  brief  hearing  was  held  early  on  June  24, 
1966  before  the  Honorable  John  F.  Kilkenny,  District 
Judge,  wherein  petitioner's  complaint  was  denied  (R. 
20).  Thereupon  the  petitioner  immediately  filed  a 
notice  of  appeal  (R.  21)  to  this  honorable  court. 

This  case  comes  before  the  court  under  Public 
Law  89-236,  Sec.  11  (f),  79  Stat.  918,  enacted  Octo- 
ber 3,  1965,  and  which  amended  8  USC  1253  (h). 
Jurisdiction  of  this  court  rests  in  equity. 


STATEMENT  OF  THE  CASE 

The  petitioner  is  an  alien  and  a  citizen  of  Yugo- 
slavia who  served  as  a  radio  operator  on  a  Yugoslav- 
ian flag  vessel  which  docked  at  Coos  Bay,  Oregon  on 
or  about  December  23,  1964.  The  petitioner  was  given 
a  landing  permit  as  a  D-1  crewman  and  came  ashore 
numerous  times.  On  or  about  January  6,  1965  he  pre- 
sented himself  to  the  Immigration  Service  and  sought 
asylum  by  a  petition  for  parole  under  the  provisions 
of  8  use  1253  (h)  as  it  then  existed,  providing  for 
asylum  in  the  case  of  physical  persecution.  The  Dis- 
trict Directer  treated  the  matter  as  a  case  coming 
under  8  USC  1282  (b)  as  a  mala  fide  seaman,  revok- 
ing his  landing  permit,  and  without  hearing  ordered 
him  removed  to  his  vessel.  Thereupon  the  petitioner 
obtained  counsel  who  applied  to  the  United  States 
District  Court  for  the  District  of  Oregon,  Case  No. 
65-10.  for  a  hearing  before  a  special  inquiry  officer 
under  8  USC  Sec.  1252  (b)  (R.  39-43),  but  on  Janu- 
ary 18,  1965  the  court  (R.  49)  ordered  the  matter  re- 
ferred to  the  defendant  District  Director  for  the  pres- 
entation of  evidence  in  accordance  with  8  CFR  253.1 
(e)  on  the  question  of  physical  persecution.  The  fol- 
lowing day,  January  19,  1965,  the  petitioner  did  pre- 
sent evidence  to  the  defendant  District  Director  (see 
the  Secret  Testimony),  and  on  January  26,  1965  the 
District  Director  denied  petitioner's  application  for 
parole.  The  petitioner  then  filed  a  Motion  for  Review 
by  the  Court  because  of  expressed  and  open  bias  of 
the  District  Director  (R.  54).  The  District  Director 


moved  for  summary  judgment,  which  the  Court  grant- 
ed on  July  20,  1965  (R.  86-95). 

The  petitioner's  expulsion  was  stayed  pending 
an  application  to  Congress  for  a  private  bill.  In  the 
meantime  the  statute  was  changed  on  October  3, 
1965  no  longer  to  require  physical  persecution  as  a 
ground  for  asylum,  but  to  allow  in  lieu  thereof  "per- 
secution on  account  of  race,  religion,  or  political  opin- 
ion." When  the  Congressional  application  was  turned 
down  in  June,  1966  the  defendant  District  Director 
on  June  21,  1966  ordered  the  petitioner  to  appear 
about  70  hours  later  on  June  24th  for  deportation  to 
Yugoslavia  by  airplane.  A  Petition  for  Parole  (R.  34- 
35)  was  filed  June  22,  1966  requesting: 

1.  A  stay  of  deportation  to  Yugoslavia  on  the 
basis  of  anticipated  persecution  on  account  of 
religious  and  political  opinion,  and  on  account 
of  pending  litigation  in  Lane  County,  Oregon; 

2.  A  hearing  before  a  Special  Hearing  Officer  of 
the  Immigration  Service;  and, 

3.  In  the  alternative,  in  the  event  of  denial  of  the 
petition,  leave  to  depart  voluntarily  from  the 
United  States  at  his  own  expense. 

This  petition  was  denied  by  the  District  Director 
without  hearing  on  the  new  issues  (R.  32-33).  The 
same  day,  June  23,  1966,  the  petitioner  filed  in  the 
United  States  District  Court  for  the  District  of  Ore- 
gon a  complaint.  Case  No.  66-333  (R.  1-3)  seeking 
a  restraining  order  and  relief  under  8  USC,  Sec.  1253 
(h),  on  the  ground  of  persecution  on  account  of  re- 


ligion  or  political  opinion,  and  such  other  and  further 
relief  as  might  be  appropriate.  A  hearing  was  held 
early  the  next  morning  and  the  Court  denied  the  relief 
sought  on  the  ground  of  res  adjudicata  in  Case  No. 
65-10  without  considering  the  question  presented  to  it 
(R.  20). 

With  the  shifting  of  asylum  goal  posts  from  the 
requirement  of  physical  persecution  to  those  of  per- 
secution on  account  of  religion  or  political  opinion, 
the  issues  before  this  Court  are : 

1.  Whether  the  decision  in  Case  No.  65-10  is  res 
adjudicata  in  Case  No.  66-333. 

2.  Whether  a  D-1  crewman  asylum  and  whose 
ship  has  left  the  territorial  waters  of  the  Unit- 
ed States  may  be  expelled  only  in  accordance 
with  normal  deportation  procedures,  including 
a  full  and  fair  hearing  before  a  Special  In- 
quiry Officer  and  with  right  of  appeal. 

8.  Whether,  in  the  alternative,  a  D-1  crewman 
whose  ship  has  left  the  United  States  should 
be  given  a  reasonable  time  to  complete  ar- 
rangements to  leave  on  a  voluntary  basis. 

SUMMARY  OF  ARGUMENT 

An  alien  crewman  granted  a  landing  permit  and 
then  pleading  for  asylum  from  persecution  may  be 
expelled  after  his  ship  has  left  United  States  waters 
only  in  accordance  with  normal  deportation  proced- 
ures with  full  protection  of  the  Constitution  and  its 


Amendments.  He  is  not  to  be  treated  as  a  ship-jumper, 
and  therefore  subject  to  peremptory  exclusion.  The 
summary  hearing  before  the  defendant  District  Di- 
rector, without  appeal,  instead  of  the  normal  Special 
Inquiiy  Officer  with  due  process  and  the  safeguards 
of  appeal,  deprived  the  petitioner  of  his  Constitutional 
rights. 

While  the  petitioner  was  seeking  a  remedy  in 
Congress  the  statutory  goal  posts  were  shifted  by 
the  amendment  of  8  USC  1253  (h)  so  as  not  to  re- 
quire any  longer  proof  solely  of  physical  persecution; 
the  goal  posts  became  on  October  3,  1965  "persecu- 
tion on  account  of  race,  religion,  or  political  opinion." 
The  amendment  raised  a  new  right  which  could  not 
have  been  adjudicated  in  Case  No.  65-10.  The  right 
did  not  exist  until  October  3,  1965,  months  after  the 
judgment  in  that  case.  The  instant  case.  Case  No. 
66-333,  is  a  fresh  approach  based  on  newly  granted 
statutory  rights. 

In  the  light  of  the  new  standards,  the  secret  testi- 
mony taken  before  Mr.  William  L.  Pattillo,  Deputy 
District  Director  of  the  Immigration  and  Naturaliza- 
tion Service,  on  January  19,  1965  yields  ample  evi- 
dence of  highly  probable  political,  religious,  physical 
and  family  persecution  awaiting  this  petitioner  if  he 
is  returned  to  Yugoslavia  (Secret  Testimony,  pp.  15- 
60,  inc. ) .  This  secret  testimony  was  reviewed  in  cam- 
era by  the  Honorable  William  L.  East,  District  Judge 
in  Case  No.  65-10,  but  only  as  it  dealt  with  "physical 
persecution"  could  it  be  relevant  under  the  then  ex- 


isting  statute.  It  is  now  relevant  in  all  respects  in 
the  case  before  this  Court  to  show  the  need  as  well  as 
right  of  the  petitioner  for  a  full  and  normal  deporta- 
tion hearing  before  an  impartial  Special  Inquiiy  Of- 
ficer and  with  all  the  rights  conferred  by  the  Con- 
stitution, including  the  right  of  an  appeal  to  the 
Board  of  Immigration  Appeals  and  to  the  courts,  if 
necessary.  So  far  this  has  been  denied  to  the  peti- 
tioner. 

Only  as  a  last  consideration,  and  if  all  remedies 
are  denied  to  him,  the  petitioner,  whose  ship  has  long 
since  left  the  waters  of  the  United  States  and  who  has 
sought  asylum  from  Yugoslavia,  should  be  allowed 
a  reasonable  time  to  make  arrangements  to  leave  on 
a  voluntary  basis  for  some  other  haven  free  from 
persecution.  The  safety  and  best  interests  of  the  Unit- 
ed States  are  not  impaired  by  letting  him  find  his 
own  haven.  Neither  does  it  comport  with  decency  or 
fair  play  to  send  a  man  against  his  wishes  back  to 
certain  and  cruel  doom  in  a  Communist-controlled 
countiy. 

SPECIFICATION  OF  ERRORS 

1.  The  amendment  of  8  USC  1253  (h),  enacted 
October  3,  1965,  liberalized  the  law  and  afforded  to 
the  petitioner  a  new  right  not  existing  theretofore, 
and  denial  thereof  to  the  petitioner  was  error. 

2.  The  court  erred  in  not  ordering  procedural 
due  process  including  a  full  and  fair  hearing  as  a 
matter  of  constitutional  right  under  the  Fifth  Amend- 
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ment  to  a  D-1  crewman  seeking  asylum  and  whose 
ship  has  left  the  United  States. 

3.  The  court  erred  in  not  ordering  normal  deport- 
ation procedures,  including  notice  of  charges,  full  and 
fair  hearing  by  a  Special  Inquiry  Officer,  and  an  op- 
portunity of  appeal  to  the  Board  of  Immigration  Ap- 
peals to  a  D-1  crewman  seeking  asylum  and  whose 
ship  has  left  the  United  States. 

4.  The  court  erred  in  not  ordering  the  defend- 
ants to  consider  the  prospect  of  harassment  and  pro- 
longed imprisonment  for  violating  exit  restrictions 
as  a  factor  to  be  considered  under  "persecution." 

5.  The  court  erred  in  not  ordering  the  defendants 
to  grant  any  full  and  real  hearing  on  the  facts  and 
to  hear  new  facts  regarding  religious  and  political 
persecution. 

6.  The  court  erred  in  not  permitting  in  the  al- 
ternative (all  remedies  unavailing)  a  D-1  crewman 
seeking  asylum  and  whose  ship  has  left  the  United 
States  to  have  a  reasonable  time  to  complete  arrange- 
ments to  leave  on  a  voluntary  basis. 

ARGUMENT 

I 

Goal  Post  Moved 

The  amendment  of  8  USC  1253  (h),  enacted  Oc- 
tober 3,  1965,  liberalized  the  law  and  afforded  to  the 
petitioner  a  new  right  not  existing  theretofore,  and 
denial  thereof  to  the  petitioner  was  error. 


So  elementary  a  point  need  hardly  be  argued.  The 
1952  statute  authorized  the  Attorney  General  to  with- 
hold deportation  of  an  alien  to  a  country  where  the 
alien  would  be  subject  to  "physical  persecution."  It 
was  only  under  this  statute  that  the  petitioner's  Case 
No.  65-10  could  be  heard.  Congress  on  October  3, 
1965  enacted  an  amendment  so  that  8  USC  1253  (h) 
now  provides: 

"(h)  The  Attorney  General  is  authorized  to 
withhold  deportation  of  any  alien  within  the 
United  States  to  any  country  in  which  in  his 
opinion  the  alien  would  be  subjected  to  persecu- 
tion on  account  of  race,  religion,  or  political  opin- 
ion and  for  such  period  of  time  as  he  deems  to 
be  necessary  for  such  reason." 

Subsequent  thereto,  and  on  June  22,  1966,  the  peti- 
tioner filed  with  the  District  Director  of  the  Immigra- 
tion and  Naturalization  Service  his  Petition  for  Pa- 
role (R.  34-35),  under  the  new  statute  seeking  stay 
of  deportation  on  the  basis  of  anticipated  persecution 
on  account  of  religious  and  political  opinion.  No  hear- 
ing was  held,  and  within  hours  it  was  denied  by  the 
District  Director  (R.  32-33)  on  the  ground  that  the 
decision  in  Case  No.  65-10  was  res  ad  judicata  here. 

In  Soric  V.  INS,  384  U.S.  24,  16  L.  Ed.  2d  330,  86 
S.  Ct.  1283,  decided  December  1,  1965,  shortly  after 
the  enactment  of  the  amendment  to  8  USC  1253  (h), 
the  court  remanded  the  case  to  the  Immigration  and 
Naturalization  Service  "for  consideration  of  the 
claims  for  relief  as  authorized  by  the  1965  amend- 
ments to  the  Immigration  and  Nationality  Act."  A 
similar  result  should  follow  in  the  case  at  bar. 
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A  new  right  has  been  created  which  cannot  be  de- 
nied to  petitioner. 

II 

Protection  of  Constitution 

The  court  erred  in  not  ordering  procedural  due 
process  inckiding  a  full  and  fair  hearing  as  a  matter 
of  constitutional  right  under  the  Fifth  Amendment 
to  a  D-1  crewman  seeking  asylum  and  whose  ship  has 
left  the  United  States. 

An  alien  D-1  crewman  seeking  asylum  is  not  in 
the  same  category  as  a  D-1  crewman  simply  jumping 
ship.  Szlajmer  v.  Esperdy,  188  F.  Supp.  491  (SDNY, 
1960).  He  is  entitled  to  procedural  due  process.  So- 
vich  V.  Esperdy,  319  F.2d  21  (C.A.  2,  1963).  This 
includes  review  by  the  courts  of  the  administrative 
determination  of  "persecution  on  account  of  race,  re- 
ligion, or  political  opinion."  Dunat  V.  Hurney,  297 
F.2d  744  (C.A.  3,  1961).  The  refusal  of  the  defend- 
ant District  Director  to  give  the  petitioner  a  full  and 
fair  hearing,  or  any  hearing  at  all  for  that  matter, 
before  a  Special  Inquiry  Officer  makes  a  mockery  of 
due  process.  It  is  shabby  procedure  to  dispose  of  the 
question  of  asylum  by  a  hearing  within  a  matter 
of  hours  before  the  man  who  is  at  one  and  the  same 
time  arresting  officer,  judge,  jury,  and  executioner. 
Such  practice  in  other  lands  is  roundly  condemned, 
and  rightly  so.  The  District  Director  and  the  court 
below  have  lost  sight  of  the  humanitarian  concern  of 
Congress  and  the  rights  conferred  by  the  Constitu- 
tion even  on  an  alien  crewman. 
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Because  of  the  severe  consequences  of  deportation, 
the  Supreme  Court  has  declared  that  deportation 
statutes  must  be  very  narrowly  construed  i.e.,  liberal- 
ly in  favor  of  the  alien.  In  Rosenberg  v.  Fleuti,  374 
U.S.  449,  10  L.  Ed.  2d  1000,  83  S.  Ct.  1804  (1963),  at 
374  U.S.  458  the  Court  said: 

"The  most  basic  guide  to  congressional  intent 
as  to  the  reach  of  the  exceptions  is  the  eloquent 
language  of  Di  Pasquale  and  Delagadillo  them- 
selves, beginning  with  the  recognition  that  the 
'interests  at  stake'  for  the  resident  alien  are  'mo- 
mentous', .  .  .  and  that  '[t]he  stakes  are  indeed 
high  and  momentous  for  the  alien  who  has  ac- 
quired his  residence  here',  .  .  .  This  general  prem- 
ise of  the  two  decisions  impelled  the  more  general 
conclusion  that  'it  is  .  .  .  important  that  the  con- 
tinued enjoyment  of  .  .  .  [our]  hospitality  once 
granted,  shall  not  be  subject  to  meaningless  and 
irrational  hazards.'  ...  [I]t  is  difficult  to  con- 
ceive that  Congress  meant  its  approval  of  the 
liberalization  wrought  by  Di  Pasquale  and  Del- 
gadillo  to  be  interpreted  mechanistically  to  apply 
only  to  cases  presenting  factual  situations  iden- 
tical to  what  was  involved  in  those  two  decisions." 

Here  the  petitioner  after  he  had  been  ashore  in 
Coos  Bay,  Oregon,  many  times  after  December  23, 
1964,  frankly  sought  asylum  by  presenting  himself 
to  the  Immigration  and  Naturalization  Service.  He 
did  not  hide  or  refuse  to  cooperate.  Neither  did  he 
obtain  the  landing  permit  by  fraud.  But  with  the 
memory  of  30  close  relatives  killed  by  the  Communists 
(Secret  Testimony,  p.  26)  and  the  oppressive  atmos- 
phere in  Yugoslavia  as  well  as  the  high  probability 
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of  unusual  and  vicious  punishment  for  seeking  illegal 
exit  once  more  (ibid.,  at  pp.  29,  34)  this  man's  life 
and  limb  are  now  seriously  in  jeopardy.  Before  he  is 
finally  consigned  to  his  tormentors  he  should  be  given 
every  constitutional  guaranty  of  procedural  due  proc- 
ess. 

Furthermore,  the  purpose  in  providing  for  a  sum- 
mary hearing  before  District  Director  is  to  enable 
the  ship  to  proceed  with  its  full  crew  from  our  shores. 
But  the  SS  Sumadija  has  long  since  left  these  shores 
and  the  need  for  haste  no  longer  exists.  With  the  rea- 
son gone,  the  procedure  should  follow  our  time-hon- 
ored tradition  of  fair  play  with  every  protection  of 
the  Constitution. 

Ill 

Normal  Deportation  Procedure 

The  court  erred  in  not  ordering  normal  deporta- 
tion procedures,  including  notice  of  charges,  full  and 
fair  hearing  by  a  Special  Inquiry  Officer,  and  an  op- 
portunity of  appeal  to  the  Board  of  Immigration  Ap- 
peals to  a  D-1  crewman  seeking  asylum  and  whose 
ship  has  left  the  United  States. 

In  "Immigration  Law  and  Procedure,"  by  Gordon 
and  Rosenf ield,  the  rule  is  set  forth  at  page  633 : 
".  .  .  D-1  crewmen  whose  vessel  has  left,  may  be 
expelled  in  accordance  with  the  normal  deporta- 
tion procedures  ....  This  means  that  they  are 
entitled  to  notice  of  the  charges,  a  full  and  fair 
hearing,  and  opportunity  for  appeal  to  the  Board 
of  Immigration  Appeals,  in  the  event  their  de- 
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portation  is  ordered  by  a  Special  Inquiry  Officer. 
And  in  such  deportation  proceedings  they  may 
apply  for  any  discretionary  remedies  that  may  be 
applicable,  such  as  voluntary  departure,  suspen- 
sion of  deportation,  pre-examination,  stay  of  de- 
portion  on  ground  of  anticipated  physical  perse- 
cution or  any  other  appropriate  dispensation  .  .  ." 

Petitioner's  ship  has  already  left  and  the  need  for 
summary  deportation  no  longer  exists.  This  was  the 
result  reached  in  the  Matter  of  M,  5  I.N.  127  (1953). 
A  similar  result  should  follow  here. 

IV 
Harassment  as  Persecution 

The  court  erred  in  not  ordering  the  defendants  to 
consider  the  prospect  of  harassment  and  prolonged 
imprisonment  for  violating  exit  restrictions  as  a  fac- 
tor to  be  considered  under  "persecution." 

In  Sovicfi  V.  Esperdy,  319  F.2d  21  (C.A.  2,  1963), 
at  p.  28,  the  court  said : 

".  .  .  It  would  be  naive  to  suppose,  therefore, 
that  punishment  for  illegal  departure,  under 
these  circumstances,  is  not  politically  motivated, 
nor  does  not  constitute  punishment  'because  of 
.  .  .  political  opinion'." 

And  again  at  p.  29: 

".  .  .  We  are  unwilling  to  believe,  however, 
that  Congress  has  precluded  from  relief  under 
§  243  (h)  an  alien  threatened  with  long  years 
of  imprisonment,  perhaps  even  life  imprison- 
ment, for  attempting  to  escape  a  cruel  dictator- 
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ship.  Such  construction  of  the  statute  would  at- 
tribute to  Congress  an  insensibility  to  human  suf- 
fering wholly  inconsistent  with  our  national  his- 
tory. 

~' '  "We  hold,  therefore,  that  the  Attorney  Gen- 
eral, through  his  delegate,  erroneously  construed 
the  limits  of  his  discretion  in  ruling  that  im- 
prisonment for  illegal  departure  may  never  con- 
stitute 'physical  persecution'  within  the  purview 
of  §243  (h)." 

Judge  Medina,  concurring,  added  at  p.  30 : 

"...  I  do  not  see  how  the  rulings  of  the  Spe- 
cial Inquiry  Officer  and  the  Regional  Commis- 
sioner can  mean  anything  other  than  that  im- 
prisonment for  illegal  departure  may  never  con- 
stitute 'physical  persecution.'  If  this  is  so,  the 
construction  thus  given  to  the  statute  is  not  only 
utterly  repugnant  to  our  national  traditions  and 
history,  it  is  also  patently  inconsistent  with  the 
intention  of  the  Congress  in  enacting  Section 
243  (d).  A  decision  based  upon  such  misreading 
of  the  law  must  necessarily  be  capricious  and 
arbitrary." 

The  issue  before  the  District  Director  on  January 
19,  1965,  under  the  statute  then  in  force,  was  solely 
"physical  persecution."  Even  so  the  petitioner  testi- 
fied (Secret  Testimony,  p.  34)  that  he  would  be  pun- 
ished more  severely  for  leaving  the  ship  because  he 
was  anti-Communist  and  believed  in  God  and  was 
suspected  of  being  a  spy  for  the  United  States.  The 
District  Director  chose  to  ignore  this  testimony  in 
his  summary  determination  that  there  was  no  evi- 
dence of  persecution. 
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No  hearing  whatever  was  held  in  June,  1966  on 
the  Petition  for  Parole.  There  was  a  complete  disre- 
gard of  the  law  and  the  facts. 

This  court  should  require  the  Immigration  and 
Naturalization  Sei-vice  to  receive  full  and  complete 
testimony  on  the  entire  issue  of  religious  and  politi- 
cal persecution  before  a  Special  Inquiiy  Officer,  in- 
cluding evidence  of  harassment  and  prolonged  im- 
prisonment for  violating  exit  restrictions.  Anything 
less  would  be  a  sham. 

V 

New  Facts 

The  court  erred  in  not  ordering  the  defendants  to 
grant  any  full  and  real  hearing  on  the  facts  and  to 
hear  new  facts  regarding  religious  and  political  perse- 
cution. 

With  the  shifting  of  the  goal-posts  (8  USC  1253 
(h)  as  amended  October  3,  1965)  the  petitioner  is 
entitled  to  present  evidence  of  persecution  because  of 
religion  or  political  opinion.  No  hearing  on  this  issue 
has  ever  been  held  in  this  case. 

But  more.  He  should  have  a  full  and  real  hearing, 
not  just  before  a  District  Director  who  has  already 
been  charged  with  bias  and  prejudice  and  a  closed 
mind  even  before  any  testimony  was  given  on  Jan- 
uary 19,  1965  (R.  75-76).  It  should  be  a  hearing  at 
which  the  petitioner  may  present  new  facts  regarding 
religious  and  political  persecution.  And  the  hearing 
should  be  before  a  Special  Inquiry  Officer.  "Immigra- 
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tion  Law  and  Procedure"  by  Gordon  and  Rosenfield, 
p.  633. 

Voluntary  Departure 

The  court  erred  in  not  permitting  in  the  alterna- 
tive, and  all  remedies  unavailing,  a  D-1  crewman 
seeking  asylum  and  whose  ship  has  left  the  United 
States  to  have  a  reasonable  time  to  complete  arrange- 
ments to  leave  on  a  voluntary  basis. 

The  petitioner  faces  a  hard  fate  if  he  is  compelled 
to  return  to  Yugoslavia,  and  the  United  States  gains 
nothing  by  subjecting  him  to  such  a  future.  The  safe- 
ty and  best  interests  of  the  United  States  are  not  im- 
paired by  letting  him  find  his  own  haven. 

In  Chang  V.  INS,  358  F.2d  699  (C.A.  3,  1966) 
such  an  order  was  upheld,  together  with  the  alterna- 
tive that  if  he  failed  to  depart  the  INS  could  desig- 
nate a  country. 

In  the  Matter  of  F,  9  I.N.  383  (1961),  a  Yugo- 
slav seaman  trying  to  ship  out  to  Trinidad,  with  dis- 
tinct probability  of  success,  was  given  a  reasonable 
time  to  complete  arrangements.  In  that  case  it  was 
indicated  that  this  would  take  at  least  60  days. 

Therefore,  and  only  as  a  last  resort  if  petitioner's 
appeal  should  fail,  he  should  be  allowed  time  to  find 
a  hospitable  land  to  which  to  go. 
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CONCLUSION 

Petitioner  contends  that  under  the  clear  language 
of  8  use  1258  (h)  as  amended  on  October  3,  1965 
new  statutory  rights  have  been  conferred  which  have 
never  been  adjudicated  and  on  which  he  is  entitled  to 
be  heard  under  the  Constitution  in  a  full  and  fair 
hearing  before  a  Special  Inquiry  Officer  of  the  Im- 
migration and  Naturalization  Service  according  to 
normal  deportation  procedures. 

In  the  alternative,  and  only  if  all  other  remedies 
are  unavailing,  he  should  be  allowed  a  reasonable  time 
to  leave  on  a  voluntary  basis. 

Respectfully  submitted, 

G.  Bernhard  Fedde, 
Don  Eva, 

Bartlett  F.  Cole,  Sr., 
Attorneys  for  Petitioner 
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BRIEF  OF  APPELLEE 


COUNTER-STATEMENT  OF  THE  CASE 

The  facts,  as  found  by  the  Honorable  William  G. 
E^st  in  his  Opinion  below,  may  be  briefly  summar- 
ized as  follows:  Appellant  Stanisic  (Stanisic),  a 
national  of  Yugoslavia,  was  a  member  of  the  crew 
of  the  M-V  SUMADIJA,  of  Yugoslavian  registry,  on 
January  4,  1965  (R.86)' 

During  the  night  of  January  4,  1965,  while  the 
M-V  SUMADIJA  was  in  the  port  of  Coos  Bay,  Ore- 


^  Record  references  are  to  the  two  volume  District  Court  Clerk's 
Transcript  of  Record 


gon,  Stanisic,  who  held  an  entry  permit  as  H  visit- 
ing seaman  issued  by  the  Appellee  Naturalization 
Service,  departed  the  ship,  with  the  intention  of 
remaining  in  the  United  States  (R.  87). 

Appellee  Alfred  J.  Urbano  (Urbano),  District  Di- 
rector of  Immigration  and  Naturalization  Service  in 
Oregon,  when  advised  of  the  desertion,  revoked 
Stanisic's  entry  permit.  8  U.S.C.  §   1282(b)   (R.87). 

On  January  7,  1965,  Stanisic  sought  of  Urbano 
parole  to  the  United  States  pursuant  to  the  provi- 
sions of  8  U.S.C.  §  1253(h)  on  the  grounds  that 
he  was  non-sympathetic  to  the  averred  Communist 
government  of  Yugoslavia,  and  should  he  return  to 
Yugoslavia  he  would  be  subjected  to  physical  per- 
secution for  his  political  beliefs  (R.  87). 

Urbano  on  January  7,  1965  caused  Stanisic  to  be 
interrogated  by  personnel  of  his  Portland  office, 
and,  based  upon  the  record  of  such  interrogation, 
found  in  the  exercise  of  his  discretion  that  Stanisic's 
grounds  for  parole  were  wanting,  denied  his  appli- 
cation for  parole  and  ordered  him  excluded  and 
returned  to  his  ship  (R.  44-45,  87). 

Stanisic  then  instituted  a  proceeding  in  the  Dis- 
trict Court  seeking  injunctive  relief  from  Urbano's 
orders.  Stanisic  claimed  that  he  had  sufficient  entry 
status  to  entitle  him  to  a  hearing  before  a  special 


inquiry  officer,  prescribed  for  regular  deportation 
proceedings  under  8  U.S.C.  §  1252(b)  (R.  41-48, 
87).  The  District  Court,  while  holding  that  Stanisic 
had  no  such  right  to  a  hearing  before  a  special 
inquiry  officer  (R.  87-89),  stayed  the  contemplated 
exclusion  order  and  referred  the  matter  back  to 
Urbano  for  the  purpose  of  holding  an  evidentiary 
hearing  to  receive  such  testimony  and  evidence 
which  Stanisic  desired  to  produce  in  support  of  his 
claim  of  physical  persecution  if  returned  to  Yugo- 
slavia (R.  89).  On  January  19  and  20,  1965,  Urbano 
caused  the  evidentiary  hearing  to  be  held  by  William 
L.  Pattillo  (Pattillo),  Deputy  District  Director  for 
Oregon,  and  Stanisic  called  and  interrogated  all 
witnesses  and  produced  all  evidence  of  his  choice 
(R.  89).- 

Based  upon  the  record  of  such  hearing,  Urbano, 
on  January  25,  1965,  in  the  exercise  of  his  discretion, 
found  that:   (R.89)' 

(a)  The  petitioner,  upon  his  return  to  Yugoslavia, 
would  probably  be  subjected  to  penalties  pro- 
vided by  law  for  his  voluntary  desertion  of 
his  ship,  and 

(b)  The  petitioner  had  failed  to  prove  his  claim 


2  The  record  of  these  hearings  are  contained  in  a  62-page  docu- 
ment which  is  part  of  the  record  on  appeal. 

3  Urbano's  findings  are  contained  in  a  ten  page  document  which 
is  in  the  supplemental  record  on  appeal   (pp.  101-110). 


of  physical  persecution   for  his  political   be- 
liefs upon  his  return  to  Yugoslavia, 

and  accordingly  denied  the  petition  for  parole.  On 
January  27,  1965,  Stanisic  moved  the  District  Court 
to  review  Urbano's  decision  and  order  of  January 
25,  1965,  on  the  ground  that  the  same  was  arbitrary, 
capricious,  was  not  supported  by  the  evidence,  and 
that  Urbano  was  biased  against  him  (R.  50-52,  89). 

Stanisic  noticed  the  discovery  depositions  of  Ur- 
bano and  Patillo,  and  the  Court  denied  Urbano's 
and  Pattillo's  request  for  relief  from  such  discovery 
(R.  89).  These  depositions  were  taken  on  May  18, 
1964,  and  the  depositions,  as  well  as  the  complete 
administrative  files  of  the  Immigration  Service's 
Oregon  office  relating  to  Stanisic,  were  filed  for 
review  by  the  District  Court  in  camera  (R.  89-90).  ■* 
Upon  the  basis  of  this  record,  and  the  record  of  the 
evidentiary  hearing  before  Pattillo,  Stanisic  and  Ur- 
bano each  filed  Motions  for  Summary  Judgment  in 
their  respective  favor  (R.  89). 

The  District  Court,  after  holding  that  it  had  juris- 
diction to  review  the  proceedings  before  Urbano 
(R.  90-93),  denied  Stanisic's  claim  for  injunctive 
relief  and  granted  the  government's  Motion  for  Sum- 
mary Judgment  as  follows:   (R.  93-96) 

"I  have  reviewed  the  entire  record  as  devel- 


*  The  depositions  of  Urbano  and  Pattillo  are  contained  in  the 
record  on  appeal. 


oped  and  placed  before  Urbano  upon  the  peti- 
tioners' claim  for  physical  persecution  for  political 
belief  if  returned  to  Yugoslavia,  and  conclude 
that  Urbano  did  not  abuse  his  discretion  in 
denying  the  applications  for  parole,  nor  are  his 
findings  and  order  lacking  a  foundation.  Evidence 
substantiating  the  petitioners'  claim  of  physical 
persecution  for  their  political  beliefs  is  conspicu- 
ous by  its  complete  absence. 

"The  petitioners  make  no  claim  that  Urbano's 
decision  and  order  is  illegal. 

"I  find  the  entire  record  before  Urbano  and 
this  Court  devoid  of  any  evidence  whatsoever 
that  Urbano  acted  fraudulently,  arbitrarily,  or 
capriciously  in  his  evaluation  of  the  evidence 
before  him. 

"The  petitioners  have  claimed  Urbano  was 
personally  biased  in  denying  their  parole  and 
that  he  should  have  been  disqualified.  The  as- 
serted bias  is  based  in  large  part  upon  alleged 
facts  known  prior  to  the  hearing.  Under  §  7(a) 
of  the  Administrative  Procedure  Act,  5  U.S.C. 
§  1006(a)  (1964  ed.)  disposition  of  allegations 
of  bias  is  initially  the  agency's  responsibility. 
The  allegations  are  to  be  raised  by  'the  filing 
in  good  faith  of  a  timely  and  sufficient  affidavit 
of  personal  bias  or  disqualification,'  and  'the 
agency  shall  determine  the  matter  as  a  part  of 
the  record  and  decision  in  the  case.'  (Emphasis 
supplied.)  However,  the  petitioners  raised  the 
issue  of  personal  bias  for  the  first  time  in  these 
proceedings  following  the  evidentiary  hearing, 
and  under  the  provisions  of  §  1006(a),  as  usu- 
ally applied,  lost  their  opportunity  to  assert  the 
question  of  bias.  Davis,  Administrative  Law 
Text  §  12.06  (1958).  'The  issue  of  bias  must 
be  raised  neither  too  soon  nor  too  late.'  Ibid. 
Nevertheless,  the  Court  has  examined  the  rec- 


ord  before  it  and  finds  the  claims  of  bias  ground- 
less. 

"The  evidentiary  record  discloses  that  each 
of  these  petitioners  enjoyed  a  good  civilian  and 
governmental  status  in  his  country  at  the  time 
he  departed  on  the  voyage  ultimately  bringing 
him  to  the  United  States,  in  spite  of  his  now- 
avowed  anti-Communistic  political  beliefs. 

"What  'physical  persecution,'  if  any,  they  will 
receive  upon  their  return  to  their  own  country, 
will  be  due  to  their  voluntary  desertion  of  their 
ship  and  other  voluntary  acts  and  averments 
occurring  since. 

"These  causes  have  aroused  a  great  deal  of 
public  sympathy  for  the  petitioners,  all  without 
full  advice  as  to  the  facts  and  circumstances. 
Granted,  the  petitioners  may  be  anti-Communis- 
tic in  their  political  beliefs,  and  in  all  probabil- 
ity would  be  good  citizens  of  the  United  States; 
nevertheless.  Congress  has  not  seen  fit  to  pro- 
vide for  lawful  entry  or  permanent  refuge  in 
the  United  States  (other  than  by  established 
quotas  for  citizens  of  nations  with  Communistic 
Governments)  on  the  sole  ground  that  those  in- 
dividuals are  not  sympathetic  with  that  Com- 
munistic Government.  Neither  Urbano  nor  this 
Court  can  make  such  legislation.'" 

No  appeal  was  taken  by  Stanisic  from  this  Order 
of  the  District  Court. 

Shortly   thereafter,   Stanisic's   expulsion    from   the 
United  States  was  stayed  pending  his  application  to 


8  References  by  Judge  East  to  the  "petitioners"  (plural)  include 
aside  from  Stanisic,  one  Veselin  Vucinic,  a  Yugoslavian 
national  who  jumped  ship  with  Stanisic,  and  who  also  applied 
for  parole  to  this  country. 


Congress  for  a  private  bill  to  permit  him  to  remain 
in  this  country  (R.  14).  The  Senate  Judiciary  Com- 
mittee did  not  approve  the  bill,  and  the  matter  was 
referred  back  to  Urbano  in  June  1966  for  appropri- 
ate action  (R.  14).  On  June  21,  1966,  Urbano  ordered 
Stanisic  to  appear  on  June  24,  1966,  for  deportation 
to  Yugoslavia  (R.  14).  Stanisic  then  filed  a  Petition 
for  Parole  (R.  34-35)  on  June  22,  1966,  requesting: 

( 1 )  A  stay  of  deportation  to  Yugoslavia  on  the 
basis  of  anticipated  persecution  on  account 
of  religious  and  political  opinion,  and  on  ac- 
count of  pending  litigation  in  an  assault  and 
battery  case  in  Lane  County,  Oregon,  in  which 
Stanisic  was  the  plaintiff; 

(2)  A  hearing  before  a  special  inquiry  officer  of 
the  Immigration  Service;  and 

(3)  In  the  alternative  in  the  event  of  the  denial 
of  the  petition  thereafter  to  depart  voluntarily 
from  the  United  States  at  his  own  expense. 

The  petition  alleged  that  Stanisic  was  entitled  to 
such  relief  on  the  ground  that  Congress,  on  October 
3,  1965,  (some  three  months  after  Judge  East's  de- 
cision and  order)  amended  8  U.S.C.  §  1253(h)  so 
as  no  longer  to  require  solely  physical  persecution 
as  a  ground  for  asylum,  but  to  allow  in  lieu  thereof 
"persecution  on  account  of  race,  religion,  or  politi- 
cal opinion".  (R.  34) 
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This  petition  was  denied  by  Urbano  on  June  23, 
1966  (R.  32-33).  On  that  same  day,  Stanisic  filed  in 
the  United  States  District  Court  a  Complaint  (R. 
1-3)  seeking  an  order  restraining  deportation  and 
further  relief  under  8  U.S.C.  §  1253(h)  on  the 
ground  of  persecution  on  account  of  religious  and 
political  opinion.  The  government  opposed  tiie  re- 
quest for  relief  (R.  9-10),  and  on  June  24,  1966,  the 
Honorable  John  F.  Kilkenny  entered  Findings  and 
Judgment  in  favor  of  the  government  as  follows: 
(R.  20) 

"The  above  cause  having  come  on  before  the 
Court  upon  the  petitioner's  Motion  to  Restrain 
and  petitioner  appearing  by  G.  Bernhard  Fedde 
and  the  respondents  appearing  by  Sidney  I.  Le- 
zak.  United  States  Attorney,  and  the  Court  hav- 
ing considered  the  record  in  Civil  65-10  in  this 
Court  between  the  same  parties  and  the  opinion 
of  the  Honorable  William  G.  East  filed  in  that 
case  and  arguments  having  been  made,  and 

"It  appearing  from  the  entire  record  that  there 
was  substantial  evidence  in  support  of  the  find- 
ings and  order  of  respondents,  and  being  now 
fully  advised, 

"IT  IS  ORDERED,  ADJUDGED  and  DE- 
CREED that  petitioner's  motion  to  restrain  be, 
and  the  same  is  hereby,  denied." 

The  present  appeal  is  from  the  Order  of  Judge 
Kilkenny  denying  injunctive  relief. 


ARGUMENT 

Appellant's  brief  presents  two  major  arguments: 
( 1 )  That  he  is  entitled  to  a  full  scale  hearing  before 
a  special  inquiry  officer  under  Section  242(b)  of  the 
Immigration  and  Naturalization  Act,  8  U.S.C. 
1252(b),  and  (2)  that  he  qualifies  under  the  1965 
amendment  to  Section  243(h)  of  the  Act,  U.S.C. 
1253(h),  which  permits  a  stay  of  deportation  to  an 
alien  within  the  United  States  who — in  the  opinion 
of  the  Attorney  General — would  be  subject  to  per- 
secution on  account  of  race,  religion  or  political 
opinion.  As  was  shown  in  the  statement  above  and 
as  discussed  below,  these  issues  were  decided 
against  appellant  by  Judge  East  in  the  first  civil 
injunctive  action  instituted  by  him,  and  since  no 
appeal  was  taken,  the  matter  is  clearly  res  judicata 
in  the  present  proceeding.  However,  since  appel- 
lant's brief — in  our  view — so  fundamentally  miscon- 
ceives the  provisions  of  the  Immigration  and  Nat- 
uralization Act  of  1952,  we  believe  it  may  be  helpful 
to  the  Court  by  way  of  background  to  set  forth 
the  statutory  scheme  and  the  Congressional  pur- 
pose in  enacting  the  alien  crewmen  laws  and  to 
show  that  these  procedures  were  properly  followed 
in  this  case. 
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The  procedure  followed  herein  by  the  Immigration 
and  Naturalization  Service  was  proper  and  fully 
complied  with  the  Immigration  and  Nationality  Act 
of  1952  and  the  amendments  thereto. 

A.  THE  STATUTORY  SCHEME 

The  central  considerations  raised  by  appellant's 
argument  are  whether  the  different  treatment  ac- 
corded alien  crewmen  on  foreign  vessels  touching 
at  United  States  seaports  as  distinguished  from 
other  aliens  is  in  accordance  with  the  provisions  of 
the  Immigration  and  Naturalization  Act  of  1952. 
Resolution  of  this  issue  depends  on  an  analysis  of 
the  relevant  statutory  provisions  and  the  Congres- 
sional purpose  in  enacting  them.  As  we  shall  show, 
Congress  has  determined  that  the  alien  crewman 
presents  a  special  problem  which  makes  separate 
classification  and  special  and  summary  treatment 
rational  and  not  arbitrary  as  appellant  charges  in 
his  brief. 

Congress  in  enacting  the  Immigration  and  Na- 
tionality Act  in  1952  recognized  that  one  of  the  most 
serious  abuses  to  be  corrected  in  the  enforcement 
of  immigration  laws  concerned  the  alien  who  as  a 
crewman  was  arriving  in  this  country,  intending  to 
desert  or  to  otherwise  enter  illegally.  Report  of  the 
Committee  on  the  Judiciary,  81st  Congress,  2d  Ses- 
sion, April  20,  1950,  Report  No.  1515,  "The  Immi- 
gration  and   Naturalization    Systems   of   the   United 
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States"    included   these    remarks   regarding   seamen: 
(pp.  54-58): 

"c.   Comment    on    practices    and    problems    re- 
lating to  alien  seamen 

"  (  1 )  Statement  of  the  problems 

"The  problems  relating  to  seamen  are  large- 
ly created  by  those  who  desert  their  ships,  re- 
main here  illegally  beyond  the  time  granted 
them  to  stay,  and  become  lost  in  the  general 
populace  of  the  country.  For  a  number  of  years, 
it  has  been  generally  recognized,  both  by  Gov- 
ernment officials  and  others,  that  the  tempo- 
rary 'shore  leave'  admission  of  alien  seamen 
who  remain  illegally  constitutes  one  of  the  most 
important  loopholes  in  our  whole  system  of  re- 
striction and  control  of  the  entry  of  aliens  into 
the  United  States.  The  efforts  to  apprehend 
these  alien  seamen  for  deportation  are  encum- 
bered by  many  technicalities  invoked  in  behalf 
of  the  alien  seamen  and  create  conditions  inci- 
dent to  enforcement  of  the  laws  which  have 
troubled  the  authorities  for  many  years  .  .  . 

"The  complexity  of  the  problem  was  de- 
scribed by  an  official  of  the  Visa  Division  of 
the  Department  of  State  as  follows: 

'Seamen  constitute  one  of  our  biggest  prob- 
lems we  have  today.  If  we  could  ever  devise 
some  way  to  control  the  movement  of  hundreds 
and  thousands  of  seamen  in  and  out  of  our  ports 
every  year  and  yet  preserve  to  a  maximum 
degree  the  national  security  of  this  country,  I 
think  we  would  have  accomplished  a  great  task. 
But  you  cannot  do  it — at  least  no  way  has  so 
far  been  found — without  seriously  delaying  ship- 
ping. You  cannot  hold  up  a  vessel  and  go  into 
the  history  and  background  of  every  person  who 
happens  to  be  signed  on  the  crew  list  of  the  ves- 
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sel  as  a  seaman.  Some  inspections  must  be 
made  of  those  people  but  you  cannot  hold  up 
shipping.' " 

With  this  in  mind,  Congress  in  1952  enacted  a 
group  of  special  provisions  for  crewmen  to  provide 
greater  controls  over  them,  and  also  to  provide  for 
the  revocation  of  their  permits  and  their  speedy 
removal  from  the  United  States  if,  after  being  given 
shore  leave,  they  were  found  to  be  not  intending  to 
depart  with  the  vessel  on  which  they  arrived.  These 
and  other  provisions  relating  solely  to  crewmen  are 
contained  in  Chapter  6,  Immigration  and  National- 
ity Act,  which  is  entitled  "Special  Provisions  Relat- 
ing to  Alien  Crewmen"  (Sections  251-260,  Immigra- 
tion and  Nationality  Act,  8  U.S.C.  1281-87).  In  enact- 
ing these  laws,  Congress  had  this  to  say:  (United 
States  Code,  Congressional  and  Administrative 
News,  Volume  2,  82nd  Congress,  2nd  Session,  1952, 
pp.  17,  21-22): 

"8.  ALIEN  CREWMEN  CONTROLS  (C/i.  6) 
"Chapter  6  of  the  bill  brings  together  in  one 
grouping  the  various  provisions  of  existing  law 
which  impose  special  controls  on  the  entry  and 
departure  of  alien  members  of  the  crews  of  vessels 
and  aircraft.  Generally,  the  controls  under  existing 
law  are  brought  forward  with  modifications 
which  will  insure  that  members  of  the  crews 
of  vessels  or  aircraft  entering  the  ports  or  air- 
ports of  the  United  States  from  foreign  places 
will  depart  the  United  States,  while  at  the  same 
time  permitting  the  crew  members  to  land  tem- 
porarily for  such  periods  of  time  as  is  neces- 
sary to  maintain  normal  operations  in  the  con- 


13 

duct  of  foreign  commerce.  Where  appropriate, 
the  provisions  are  made  applicable  to  crew 
members  of  aircraft  on  the  same  basis  as  they 
are  applied  to  seamen. 

"One  significant  change  is  that  statutory 
provision  is  made  for  the  granting  of  conditional 
permits  to  land  temporarily  similar  to  the  pres- 
ent authorization  provided  by  regulations.  Sec- 
tion 252  provides  that  otherwise  admissible  alien 
crewmen  may,  in  the  discretion  of  an  immigra- 
tion officer  and  if  the  crewman  agrees  to  accept 
the  conditional  permit,  be  permitted  condition- 
ally to  land  temporarily  for  not  more  than  29 
days,  which  permission  is  revocable  if  the  alien 
is  found  not  to  be  a  bona  fide  crewman  or  does 
not  intend  to  depart  on  the  vessel  on  which  he 
arrived  or  some  other  vessel.  Upon  the  revoca- 
tion of  such  a  conditional  permit,  an  immigra- 
tion officer  is  authorized  to  take  the  crewman 
into  custody  and  require  the  master  or  com- 
manding officer  of  the  vessel  or  aircraft  on 
which  the  crewman  arrived,  to  detain  such  crew- 
man on  board,  if  practicable,  and  any  expense 
involved  in  the  deportation  of  the  crewman  from 
the  United  States  shall  be  at  the  expense  of  the 
vessel  or  aircraft  on  which  he  arrived.  The  pro- 
cedure set  forth  in  section  242  of  the  bill  is  not 
applicable  in  the  case  of  the  removal  of  a  crew- 
man whose  conditional  permit  to  land  tempo- 
rarily has  been  revoked  ..." 

To  the  same  effect,  see  "Commentary  on  the 
Immigration  and  Nationality  Act"  by  Walter  M. 
Besterman,  Legislative  Assistant,  Committee  on  the 
Judiciary,  House  of  Representatives,  8  U.S.C.A. 
page  39. 
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The  laws  that  apply  generally  to  aliens  may  also 
apply  to  an  alien  crewman.  However,  Congress  has 
consistently  followed  a  policy  that  most  laws  that 
afford  relief  to  aliens  generally  will  not  be  available 
to  alien  crewmen. 

First  of  all,  Congress  vested  discretionary  author- 
ity in  immigration  officers  in  permitting  alien  crew- 
men to  land  temporarily  during  the  time  their  vessel 
is  in  port,  for  a  period  not  to  exceed  29  days. 
During  this  period,  if  the  immigration  officer  deter- 
mines that  the  crewman  is  not  bona  fide  or  does 
not  intend  to  depart  on  his  vessel,  his  conditional 
permit  to  land  may  be  revoked.  If  revoked,  the 
crewman  is  to  be  taken  into  custody  and  the  master 
of  the  vessel  is  required  to  receive  and  detain  him 
for  deportation  from  the  United  States  (Section 
252(b),  Immigration  and  Nationality  Act.)  In  such 
a  case,  Congress  has  specifically  provided  that 
"Such  alien  is  not  to  be  given  a  deportation  hear- 
ing under  the  procedures  prescribed  in  Section  242" 
Immigration  and  Nationality  Act  (8  U.S.C.  1252), 
before  a  special  inquiry  officer,  with  an  appeal  to 
the  Board  of  Immigration  Appeals.  "  A  warrant 
of  arrest  required  by  Section  242  when  an  alien  is 


"  The  constitutionality  of  Section  252(b),  8  U.S.C.  1282(b), 
was  upheld  in  Savelis  v.  Vlachos,  137  F.Supp.  389,  395-396 
(E.D.  Va.) ,  affirmed  248  F.2d  729   (C.A.4) 
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taken  into  custody  pending  determination  of  de- 
portability  is  not  required.  (8  C.F.R.  252.2).  The 
proceeding  is  summary  and  swift. 

This  proceeding  is  to  be  distinguished  from  the 
proceedings  afforded  to  an  alien  other  than  a  crew- 
man who  is  granted  shore  leave,  and  who  then 
deserts  his  ship  or  otherwise  over-stays  the  time 
for  which  he  was  permitted  to  land.  When  such  an 
alien  is  apprehended,  he  comes  within  the  prescrip- 
tion of  Section  242  (8  U.S.C.  §  1252).  When  an 
alien  is  entitled  to  such  a  proceeding,  he  is  to  be 
given  notice  of  charges,  full  opportunity  to  present 
evidence,  right  to  cross-examine  witnesses,  etc.,  and 
in  addition  he  may  appeal  to  the  Board  of  Immigra- 
tion Appeals  (8  C.F.R.  3.1).  He  may  apply  to  the 
special  inquiry  officer  during  the  deportation  pro- 
ceeding for  statutory  remedies  to  which  he  is  elig- 
ible. (8  C.F.R.  242.17). 

In  sum,  the  alien  crewman,  such  as  appellant, 
whose  landing  permit  has  been  revoked  pursuant 
to  Section  252(b)  does  not  have  a  right  to  a  deporta- 
tion hearing:  the  revocation  is  accomplished  as  a 
matter  of  discretion.  No  notice  of  charges  is  given 
and  no  formal  hearing  before  a  special  inquiry  of- 
ficer is  required,  although — as  shown  in  the  state- 
ment above — appellant  was  given  the  virtual  equiv- 
alent of  such  a  hearing  in  this  case. 
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The  case  law  in  this  area  is  in  accord  with  the 
Government's  position  herein  and  the  decision  of 
Judge  East  below  (R.  88).  In  Glavic  v.  Beechie, 
225  F.  Supp.  24  (S.D.  Texas),  affirmed  340  F.2d  91 
(C.A.  5),  the  Fifth  Circuit  in  a  per  curiam  opinion 
squarely  held  that  an  alien  Yugoslavian  crewman 
whose  conditional  landing  permit  had  been  revoked 
after  he  made  known  to  the  Immigration  Service 
that  he  no  longer  intended  to  depart  this  country  on 
his  vessel  was  not  entitled  to  a  hearing  under  the 
general  deportation  provisions  (8  U.S.C.  1252-1254) 
before  a  special  inquiry  officer  on  his  claim  of  al- 
leged persecution  if  returned  to  Yugoslavia.  See 
also  United  States  ex  rel.  Stellas  v.  Esperdy,  366 
F.2d  266,  (C.A.)  2)  petition  for  certiorari  pending; 
United  States  ex  rel.  Lam  Hai  Cheung  v.  Esperdy, 
345  F.  2d  989,  990  (C.A.  2).  The  Court  further  held, 
as  did  Judge  East  below,  that  the  alien  was  entitled 
to  be  heard  (as  here)  on  his  claim  of  alleged  perse- 
cution under  Regulation  8  C.F.R.  253.1(e)  which 
provides  pursuant  to  8  U.S.C.  §  1182(d)  (5)  for 
parole  into  the  United  States  of  an  alien  crewman 
"who  alleges  that  he  cannot  return  to  a  Communist 
country  because  of  fear  of  persecution  in  that  coun- 
try on  account  of  race,  religion  or  political  opinion." 
8  C.F.R.  253.1(e). 

In  its  careful  and  lucid  opinion  in  the  Glavic  case 
the  District  Court  distinguished  the  case  of  Szlaja- 
mer  v.  Esperdy,  188  F.Supp  491    ( S.D.N. Y.),  cited 
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by  appellant  in  his  brief  (BR.  10),  as  follows:   (255 
F.Supp.  24) 

"The  unusual  element  which  complicates 
this  case  is  that  plaintiff,  alleging  that  he  would 
be  subjected  to  persecution  if  returned  to  Yugo- 
slavia, requested  that  he  not  be  returned  to  his 
ship.  A  very  similar  situation  occurred  in  Unit- 
ed States  ex  rel.  Szlajamer  v.  Esperdy,  188  F. 
Supp.  491  (S.D.N.Y.  1960).  At  the  time  that  case 
was  decided  there  was  no  regulation  providing 
an  opportunity  for  relief  to  an  alien  crewman 
claiming  that  he  would  be  persecuted  if  returned 
to  his  ship  and  thence  to  his  homeland.  The  fed- 
eral district  court  under  those  circumstances  held 
that  the  seaman  was  entitled  to  be  heard  on  his 
claim  under  8  U.S.C.A.  §  1253(h),  the  general 
provision  under  which  this  plaintiff  desires  to 
be  heard,  notwithstanding  the  statutory  proviso 
that  8  U.S.C.A.  §  1252  procedures  were  inap- 
plicable to  alien  crewmen.  That  decision  was 
not  appealed,  and  whether  its  analysis  of  the 
statute  under  those  conditions  was  correct  or 
not,  its  correctness  certainly  appears  question- 
able under  present  conditions  and  in  light  of  the 
recent  decision  of  the  Supreme  Court  in  Foti, 
supra,  in  which  it  was  held  that  a  statutory 
reference  to  8  U.S.C.A.  §  1252(b)  included  by 
implication  the  closely  related  sections  1253  and 
1254,  requiring  direct  appeal  to  the  courts  of 
appeal  on  final  orders  of  denial  of  suspension 
of  deportation  under  those  sections. 

"As  a  result  of  the  Szlajamer  case,  the  At- 
torney General  promulgated  the  regulation,  8 
C.F.R.  253.1(e),  which  provides  an  opportunity 
under  8  U.S.C.A.  1182(d)(5)  for  an  alien  crew- 
man to  obtain  parole  into  the  United  States  if 
he  faces  persecution  in  a  Communist  or  Com- 
munist-dominated  country.   The   application   of 
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that  regulation  in  the  present  case  appears  to 
coincide  with  the  statutory  framework,  and  to 
be  much  more  in  keeping  with  the  congression- 
al intent  as  appHed  tb  alien  crewmen  than 
Szlajmer.  Therefore,  the  Court  is  of  the  opinion 
that  a  hearing  before  a  special  inquiry  officer  un- 
der 8  U.S.C.A.  §  1253(h)  is  not  required  by  the 
Act  in  this  case." 

Given  this  statutory  background  and  the  decision- 
al law  interpreting  it,  we  submit  that  Judge  East 
was  correct  in  holding  appellant  was  not  entitled 
to  a  hearing  before  a  special  inquiry  officer  on  his 
claim  of  physical  persecution,  and  in  any  event  this 
decision  which  was  not  appealed  was  res  judicata 
in  the  subsequent  injunctive  action  as  was  so  held 
by  Judge  Kilkenny  (see  statement  supra). 

B.  Appellant  is  not  entitled  to  a  hearing  before  a 
special  inquiry  officer  simply  because  his  ship 
is  no  longer  in  port. 

In  his  brief,  appellant  argues  (BR.  10-13)  that 
he  is  entitled  to  reopen  this  case  and  to  a  hearing 
before  a  special  inquiry  officer  on  the  ground  that 
his  ship  has  long  since  departed  this  country  and 
that  the  need  for  summary  deportation  no  longer 
exists.  To  suport  his  position,  appellant  quotes  (BR. 
12)  from  the  treatise  on  "Immigration  law  and  Pro- 
cedure" by  Gordon  and  Rosenfield  to  the  effect 
that  a  crewman  "whose  vessel  has  left"  should  be 
expelled  in  accordance  with  normal  deportation  pro- 
cedures   including    a    hearing    before    a    special    in- 
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quiry  officer.  Whether  or  not  this  treatise  correctly 
states  the  law,  the  Section  quoted  is  clearly  inap- 
plicable on  its  face  because  it  expressly  applies  to 
"crewmen  whose  vessel  has  left."  In  the  present 
case,  appellant's  landing  permit  was  revoked  while 
his  ship  was  in  port.  Similarly,  appellant's  reliance 
(BR.  13)  upon  Matter  of  M,  5  I  and  N,  DEC  127 
1953)  is  misplaced  because  in  that  case  the  crew- 
man's ship  had  already  left  the  port  before  he  was 
taken  into  custtady.  It  is  irrelevant  that,  because 
of  the  delay  caused  by  appellant's  various  legal 
maneuvers,  his  ship  subsequently  left  the  port.  A 
contrary  result  would  vitiate  the  special  procedures 
provided  by  Congress  in  Section  252(b),  8  U.S.C. 
1282(b).  Otherwise  a  crewman  could  delay  his  de- 
parture until  his  ship  had  left  by  habeas  corpus  or 
other  legal  action  and  then  be  rewarded  for  his 
procrastination  with  a  hearing  generally  reserved 
for  aliens  other  than  crewmen  under  Section  242(b), 
8  U.S.C.  1252(b). 

C.  Appellant  is  not  entitled  to  reopen  the  case  on 
his  claim  of  alleged  persecution  on  account  of 
religion  and  political  opinion 

Appellant  is  not  entitled  to  reopen  the  case,  as 
he  claims  (BR.  8-10),  on  the  basis  of  the  1965  amend- 
ment (made  a  few  months  after  Judge  East's  deci- 
sion) to  Section  243(h)  which  permits  a  stay  of  depor- 
tation to  an  alien  within  the  United  States  who — in 
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the  opinion  of  the  Attorney  General — would  be  sub- 
ject to  persecution  on  account  of  race,  religion  or 
political  opinion.  As  was  held  by  Judge  East  below 
and  in  Glavic  v.  Beechie,  supra,  appellant  is  not 
eligible  for  this  form  of  discretionary  relief  which 
applies  to  deportation  proceedings  for  aliens  gen- 
erally under  Section  242(b),  8  U.S.C.  1252(b). 

Again,  no  appeal  was  taken  from  this  decision 
and  the  matter  was  properly  considered  to  be  res 
judicata  by  Judge  Kilkenny. 

In  any  event,  as  pointed  out  in  the  Glavic  case, 
supra  (225  F.Supp.  at  p.  24)  the  amendment  in  ques- 
tion merely  changed  the  statute  to  a  form  identical 
to  Regulation  8  C.F.R.  253.1(e),  namely  "persecu- 
tion on  .  .  .  account  of  race,  religion,  or  political 
opinion."  Consequently,  the  Supreme  Court's  opin- 
ion in  Soric  v.  INS,  384  U.S.  285,  cited  in  appellant's 
brief  at  page  9,  is  inapplicable  to  this  appeal  since 
that  case  involved  an  application  under  8  U.S.C. 
1253(h)  which  had  been  denied  before  the  statute 
was  amended,  in  contrast  to  the  present  case  which 
pertains  to  an  application  by  an  alien  crewman 
properly  heard  under  8  C.F.R.  253.1(e). 

Moreover,  the  thorough  January  25,  1965,  opinion 
of  District  Director  Urbano  expressly  discussed  and 
rejected  each  of  the  criteria  of  race,  religion,  or 
political  opinion,  and  held  that  appellant  would  not 
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be  subjected  to  such  persecution — except  the  appro- 
priate punishment  which  might  be  imposed  for  his 
wilful  failure  to  leave  with  his  ship.  (R.  107-110). 
In  reviewing  this  decision,  Judge  East  noted  the 
"complete  absence"  of  evidence  substantiating  ap- 
pellant's claim  of  persecution  for  his  political  be- 
liefs (R.  94).  Although  Urbano's  findings,  and  the 
decision  of  Judge  East  refer  primarily  to  "physi- 
cal" persecution,  appellant  has  failed  to  show  either 
in  the  proceedings  below  or  here  how  he  would  meet 
the  test  of  "persecution"  generally.  Significantly, 
appellant's  application  for  parole  filed  by  him  after 
the  amendment  to  8  U.S.C.  1253(h)  and  after  his 
private  bill  for  relief  had  been  turned  down  by  the 
Senate  Judiciary  Committee,  referred  only  to  the 
prior  record  before  Judge  East  in  claiming  that  he 
would  be  subject  to  anticipated  persecution  on  ac- 
count of  religion  or  political  opinion  (R.  34).  Neither 
Urbano,  in  his  decision  of  June  23,  1966,  denying 
this  application  for  parole  (R.  32),  nor  Judge  Kil- 
kenny in  his  decision  rejecting  the  claim  for  injunc- 
tive relief  (R.  20),  was  persuaded  that  appellant 
was  entitled  to  reopen  the  case  on  the  basis  of  the 
record  in  the  prior  case.  Indeed,  the  only  specific 
matter  raised  by  appellant  on  his  claim  of  "perse- 
cution" is  his  assertion  (BR.  13)  that  both  Urbano 
and  the  Courts  below  failed  to  consider  "the  pros- 
pect of  harassment  and  prolonged  imprisonment  for 
violated  exit  restrictions  as  a  factor  to  be  consid- 
ered under  'persecution'  ".  We  submit  that  to  the  con- 
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trary,  this  matter  was  specifically  considered  by 
Urbano  in  his  decision  of  January  25,  1965,  which 
was  carefully  reviewed  by  Judge  East.  In  this  de- 
cision Urbano  expressly  referred  (R.  108)  to  the 
case  of  Soviet  v.  Esperdy,  319  F.2d  21  (C.A.  2), 
cited  by  appellant  (BR.  13),  to  the  effect  that  an 
alien  threatened  with  long  years  of  imprisonment, 
perhaps  even  life  sentence,  for  attempting  to  es- 
cape a  Communist  dictatorship  would  be  entitled 
to  asylum  on  the  ground  of  physical  persecution. 
Obviously,  Urbano  found  that  such  a  claim  in  this 
case  was  without  foundation  when  he  noted  that  ap- 
pellant would  probably  be  confined  for  a  brief  period 
by  Yugoslav  authorities  for  investigation  of  his  de- 
sertion of  the  ship  but  that  he  would  not  be  subject- 
ed to  a  long  jail  sentence  or  suffer  the  "dire  punish- 
ment he  recounts."  (R.  108-109).  This  finding  of 
Urbano  was  not  questioned  and  was  upheld  by  Judge 
East  and  appellant — aside  from  the  fact  that  the 
matter  is  res  judicata  —  clearly  has  no  cause  to 
complain  on  the  merits. 

D.  Appellant  is  not  entitled  to  a  Voluntary  Departure. 

Appellant  claims  (BR.  16)  that,  in  the  event  his 
claim  to  further  relief  is  denied,  that  he  be  granted 
the  opportunity  under  8  U.S.C.  1254(e)  "to  depart 
volimtarily  from  the  United  States  at  his  own  ex- 
pense in  lieu  of  deportation".  Appellant's  argument 
in  this  regard  is  again  based — we  respectfully  sub- 
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mit — on  a  confusion  of  the  distinction  between  the 
ordinary  deportation  proceedings  under  8  U.S.C. 
1252-1254  and  the  present  exclusion  proceeding  un- 
der the  alien  crewmen  provisions  of  8  U.S.C.  1281- 
1282.  The  two  cases  cited  by  appellant  in  his  brief 
(BR.  16)  in  support  of  his  argument  are  not  in 
point  since  both  decisions  dealt  with  the  privilege 
of  voluntary  departure  provided  by  Section  244  (e) 
8  U.S.C.  1254(e).  This  privilege  is  limited  by  its 
terms  to  "an  alien  under  deportation  proceedings" 
pursuant  to  8  U.S.C.  1252,  et  seq.  and  has  no  appli- 
cation to  the  instant  case  which  falls  squarely  with- 
in the  alien  crewmen  provision  of  8  U.S.C.  § 
1282(b).  As  previously  related,  this  section  provides 
for  deportation  of  the  alien  crewman  by  returning 
him  to  the  vessel  or  transportation  line  which 
brought  him  to  the  United  States,  and  expressly 
states  that  the  general  deportation  statute  (8  U.S.C. 
1252)  has  no  application  to  this  type  of  case. 
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CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 

that  the  judgement  below  should  be  affirmed. 

SIDNEY   I.  LEZAK 

United  States  Attorney 
District  of  Oregon 
NORMAN   SEPENUK 
Assistant  United  States  Attorney 


25 

CERTIFICATE 

I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Date: :  day  of  January  1967. 


No.  21272 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


VELJKO  STANISIC, 

Petitioner, 

V. 

UNITED  STATES  IMMIGRATION  AND 
NATURALIZATION  SERVICE  and  ALFRED 
J.  URBANO,  District  Director,  United  States 
Immigration  and  Naturalization  Service, 

Respondents. 


PETITIONER'S  REPIY  BRIEF 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


FILED 

FEB    9  1967 


G.  BERNHARD  FEDDE, 
DON  EVA, 

BARTLETT  F.  COLE,  SR.,  WN'.^    P    ([ICK    ":|  fPK 

1125  Failing  Building,  Portland,  Oregon  97204, 
Attorneys  for  Petitioner. 

STEVENS-NESS  LAW   PUB.   CO..    PORTLAND,  ORE.  2-67 


FEB  151967 


INDEX  TO  BRIEF 

Page 

Summary  of  Argument  1 

I.  Statutory  Scheme  2 

II.  The   Government  ignores  the  shift  in  goal 
posts  5 

III.  The  actual  departure  of  the  ship  voids  the 
need  for  a  summary  deportation  procedure        6 

IV.  Bias  and  prejudice  6 

V.  Postscript    9 

Conclusion  9 

INDEX  TO  CITATIONS 

Cases 

Immigration  Service  v.  Errico,  —  U.S.  — ,  87  S  Ct 
— ,  17  L.  Ed.  2d  318  (1966)  3 

Mississippi  et  al  v.  Meredith,  etc.,  372  U.S.  916, 
83  S.  Ct.  722,  9  L.  Ed.  2d  723  (1963) 2 

Savelis  v.  Vlachos,  137  F.  Supp.  389,  affirmed  248 
F.2d  729   (C.A.  4,  1957)     4 

The  Matter  of  M,  5  I.  &  N.  127  (1953)   6 

U.  S.  ex  rel.  Stellas  v.  Esperdy,  366  F.2d  266, 
(C.A.  2,  1966)  4 

Statutes 

Section  252  (b)  of  the  Immigration  and  National- 
ity Act,  8  U.S.C.  1282  (b)  1,4 

8  U.S.C.  1253  (h)  2,  5 

Miscellaneous 
The  Oregonian,  Sept.  24,  1966,  P.  3 8 


No.  21272 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


VELJKO  STANISIC,  _  .      ■      • 

Petitioner, 

V. 

UNITED  STATES  IMMIGRATION  AND 
NATURALIZATION  SERVICE  and  ALFRED 
J.  URBANO,  District  Director,  United  States 
Immigration  and  Naturalization  Senace, 

Respo7idents. 


PETITIONER'S  REPLY  BRIEF 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


SUMMARY  OF  ARGUMENT 

The  Government's  statement  of  the  statutory 
scheme  applies  to  crewmen  with  a  wanderlust  who 
jump  ship,  but  not  to  a  crewman  seeking  asylum  to 
escape  persecution.  To  apply  a  summary  proceeding 
under  8  U.S.C.  1282  (b)  to  the  latter  is  a  denial  of 
due  process. 


All  hearings  and  proceedings  heretofore  have  been 
under  the  old  statute  (8  U.S.C.  1253  (h) )  dealing 
with  "physical  persecution,"  and  the  Government  ig- 
nores the  shift  in  goal  posts  to  a  much  more  liberal 
framework,  and  a  new  set  of  rights  based  thereon. 

An  examination  of  the  record  shows  that  the  hear- 
ing before  the  District  Director,  besides  being  limited 
to  "physical  persecution"  under  the  old  statute,  was 
marked  with  bias  and  prejudice  not  in  keeping  with 
due  process. 

Therefore,  this  Petitioner  should  have  his  "day  in 
court"  before  an  impartial  special  inquiry  officer  to 
present  his  evidence  under  the  statute  as  amended. 

1 .   Statutory  Scheme 

The  Government's  narrative  of  the  deliberations 
of  the  Congressional  Committees  is  relevant  to  the 
thousands  of  seamen  who  jump  ship  to  get  better  jobs 
or  otherwise  find  "greener  pastures,"  but  it  is  irrel- 
evant to  the  case  of  the  crewman  trying  to  escape  per- 
secution. Very  few  indeed  can  claim  that  they  are  the 
objects  of  persecution.  Stanisic  is  one  of  these.  Human 
rights  to  life  and  freedom  from  persecution'  are  para- 
mount to  the  need  to  keep  alien  seamen  and  ships 
moving.  The  claim  of  asylum  places  this  case  in  a  spe- 


'  Cf.  Mississippi  et  al  v.  Meredith,  etc.,  372  U.S.  916, 
83  S.  Ct.  722,  9  L.  Ed.  2d  723  (1963)  pursuant  to  which  the 
Federal  Government  even  put  a  regiment  at  "Ole  Miss"  to 
assure  one  Negro  student  the  right  to  an  education  at  the 
college  of  his  choice. 


cial  categoi-y  and  does  not  fit  the  general  rule.  Most 
civilized  countries  accord  asylum  to  a  refugee  from 
persecution,  regardless  of  how  he  arrives.  Such  a 
refugee  has  little  choice,  and  the  usual  machinery  of 
passports,  visas  and  quotas  is  not  open  to  him.  To  the 
extent  that  the  Government's  interpretation  denies  a 
sanctuary  to  Stanisic  it  is  stating  bad  law.  It  runs 
contrary  to  the  mid-century  trend  in  the  United 
States, 

The  refugee  has  no  choice ;  it  is  his  life  and  sanity 
— or  else  escape  to  some  asylum.  The  summary  pro- 
ceedings which  the  District  Director  has  invoked  here 
cannot  be  expanded  to  fit  under  our  system  of  due 
process  a  person  seeking  asylum. 

The  Supreme  Court,  since  the  writing  of  Peti- 
tioner's Opening  Brief,  has  stated  in  Immigration 
Service  v.  Ernco,  —  U.S.  — ,  87  S.  Ct.  — ,  17  L.  Ed. 
2d  318  (1966),  a  case  even  involving  fraud,  the  fol- 
lowing rule: 

"Even  if  there  were  some  doubt  as  to  the  cor- 
rect construction  of  the  statute,  the  doubt  should 
be  resolved  in  favor  of  the  alien.  As  this  Court 
has  held,  even  where  a  punitive  section  is  being 
construed: 

"  *We  resolve  the  doubts  in  favor  of  that  con- 
struction because  deportation  is  a  drastic  measure 
and  at  times  the  equivalent  of  banishment  or  exile. 
...  It  is  the  forfeiture  of  misconduct  of  a  resi- 
dence in  this  countiy.  Such  a  forfeiture  is  a  pen- 
alty.  To  construe  this  statutory  provision  less 


generously  to  the  alien  might  find  support  in 
logic.  But  since  the  stakes  are  considerable  for 
the  individual,  we  will  not  assume  that  Congress 
meant  to  trench  on  his  freedom  beyond  that  which 
is  required  by  the  narrowest  of  several  possible 
meanings  of  the  words  used.  .  .  .'  " 

The  statutory  scheme  must  never  lose  sight  of  the 
humanitarian  goal,  regardless  of  how  the  alien  came 
to  these  shores.  This  is  woven  into  the  Constitution. 

It  is  disturbing  to  note  that  the  case  of  Savelis 
V.  Vlachos,  137  F.  Supp.  389,  affirmed  248  F.2d  729 
(C.A.  4,  1957)  which  the  Government  uses  (Br.  14) 
to  sustain  the  constitutionality  of  Section  252  (b)  of 
the  Immigration  and  Nationality  Act,  8  U.S.C.  1282 
(b),  does  not  involve  any  alien  crewman  seeking  sanc- 
tuary from  persecution,  but  only  three  seamen  show- 
ing a  need  for  hospitalization  and  seeking  a  change 
from  a  D-1  to  a  D-2  permit.  As  applied  to  the  Peti- 
tioner who  is  seeking  to  escape  persecution  in  Yugo- 
slavia the  summary  and  swift  proceedings  under  Sec- 
tion 252  (b)  have  not  here,  and  cannot  in  the  very 
nature  of  the  proceedings  where  the  District  Director 
is  both  prosecuting  attorney  and  judge,  be  any  con- 
stitutional exercise  of  due  process.  As  to  this  Peti- 
tioner the  applicability  of  Section  252  (b)  is  unconsti- 
tutional; all  the  earmarks  of  due  process  are  lacking. 

As  Judge  Moore  in  a  dissenting  opinion  in  V.  S. 
ex  rel.  Stellas  v.  Esperdy,  366  F.2d  266,  (C.A.  2, 
1966),  said: 

"Here  is  a  case  so  violative  of  the  fundamen- 


tals  of  due  process  that  in  this  day  and  age  when 
courts  seem  greatly  concerned  with  fair  trial,  the 
right  to  a  hearing  and  meaningful  appellant  re- 
view, I  simply  cannot  understand,  much  less  agree 
with,  the  result  reached  by  the  majority.  The  facts 
tell  a  story  reminiscent  of  the  'due  process'  of  the 
Middle  Ages,  the  Star  Chamber  —  even  of  the 
shanghaiing  of  seamen.  .  .  ."     . 

II.   The  Government  Ignores  the  Shift  in  Goal  Posts 

In  the  hearing  before  the  District  Director  the 
statute  then  in  force  (8  U.S.C.  1253  (h) )  dealt  with 
"physical  persecution,"  and  the  caption  on  the  Immi- 
gration Service  file  of  the  Petitioner  so  indicates  (viz. 
R.  101).  The  case  before  the  Honorable  WilHam  East, 
District  Judge,  also  dealt  only  with  "physical  perse- 
cution" : 

".  .  .  Evidence  substantiating  the  petitioners" 
claim  of  physical  persecution  for  their  political  be- 
liefs is  conspicuous  by  its  complete  absence." 

But  the  Government  ignores  the  fact  that  the 
statute  as  amended  October  3,  1965  has  given  a  new 
right  not  existing  at  the  time  of  the  hearing  in  Case 
No.  65-10, — a  right  which  could  not  have  been  adju- 
dicated then.  A  new  issue  has  arisen  with  the  new 
goal  posts,  and  no  longer  do  the  rules  require  "phys- 
ical persecution." 

This  Petitioner  is  entitled  to  his  hearing  on  the 
question  of  "persecution  on  account  of  race,  religion, 
or  political  opinion." 


'  Another  seaman  was  also  involved  in  that  case. 


III.  The  Actual  Departure  of  the  Ship  Voids  the  Need  for 
a  Summary  Deportation  Procedure. 

In  dismissing  Petitioner's  authorities  (Appel- 
lee's Brief,  pp.  18-19)  on  the  ground  that  the  delay 
was  gained  by  Petitioner's  maneuvers,  and  that  the 
Petitioner  had  actually  been  taken  into  custody  be- 
fore the  ship  had  left,  is  the  Government  encouraging 
seamen  to  hide  for  the  required  period?  Stanisic 
showed  good  faith  and  openly  and  promptly  presented 
himself  to  the  Immigration  Office  in  Portland  two 
days  after  he  had  made  his  decision  to  seek  asylum. 
For  his  good  faith  should  he  be  penalized  and  thereby 
be  denied  a  full  and  fair  hearing  before  a  special 
inquiry  officer?  If  the  Government  be  correct,  he 
would  have  gained  such  a  right  if  he  had  used  decep- 
tion and  flight.  Surely  this  cannot  be  good  law.  Stan- 
isic had  made  a  legal  entry. 

The  Matter  of  M,  5  I.  &  N.  127  (1953)  is  applic- 
able here,  as  is  also  the  rule  in  Gordon  and  Rosenfield 
(Br.  12). 

IV.  Bias  and  Prejudice 

The  Government  contends  that  Petitioner's  claim 
of  persecution  was  rejected  as  being  without  founda- 
tion. Yet,  let  us  look  at  what  even  Urbano's  opinion 
of  January  25,  1965  shows: 

".  .  .  he  was  told  then  that  if  he  ever  tried  it 
[exit  from  Yugoslavia]  again  he  would  be  sen- 
tenced to  life  imprisonment.  (R.  103) 

"When  Tito  took  over  in  1945  the  applicant's 


father  lost  both  of  his  jobs.  Because  he  was  anti- 
Communist  he  v/as  not  given  the  pension  to  which 
he  was  entitled.  .  .  .  The  applicant  stated  his 
father's  life  was  twice  threatened  by  the  Com- 
munists after  the  war,  he  was  beaten  and  his 
home  was  ransacked.  ...  (R.  103) 

"The  applicant  stated  that  more  than  30  of  his 
uncles  and  cousins  were  killed  by  the  Communists 
after  the  war,  the  last  being  in  about  1950.  .  .  . 
(R.  103) 

"The  applicant  stated  that  80  per  cent  of  the 
Orthodox  churches  in  Yugoslavia  have  been  closed 
by  the  authorities,  but  that  most  of  the  Catholic 
churches  are  open.  ..."  (R.  104) 

Witnesses  hurriedly  rounded  up  by  the  Petitioner 
testified : 

"[The  witness]  .  .  .  was  called  before  the 
secret  police  and  questioned  about  remarks  he 
had  made  in  favor  of  the  United  States.  He  was 
admonished  that  he  had  better  be  careful  or  he 
might  get  into  trouble.  .  .  . 

".  .  .  the  political  prisoners  there  were  tor- 
tured, beaten  and  killed.  He  personally  saw  only 
one  prisoner  beaten,  but  the  stories  about  the 
other  atrocities  were  given  to  him  by  other  per- 
sons allegedly  imprisoned  for  political  reasons. .  . . 

"The  witness  stated  that  if  the  applicant 
[Stanisic]  is  sent  to  Yugoslavia  he  will  be  badly 
punished,  and  it  would  be  better  for  him  to  die 
first.  He  stated  he  will  suffer  broken  arms  and 
ribs  and  other  tortures.  .  .  ."  (R.  105) 
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Rade  Dzankic,  who  escaped  from  Yugoslavia  but  was 
caught  and  imprisoned  for  three  years,  stated: 

".  .  .  that  while  in  jail  in  Yugoslavia  he  suf- 
fered many  tortures,  such  as  being  beaten,  placed 
in  solitary  confinement,  and  being  stai"ved.  He 
said  the  other  political  prisoners  were  treated  the 
same  way.  .  .  . 

"It  is  the  opinion  of  this  witness  that  if  the 
applicant  is  returned  to  Yugoslavia  he  will  be  tor- 
tured and  will  suffer  punishment  much  more  se- 
vere than  that  which  would  be  inflicted  on  a  Com- 
munist in  the  same  circumstances.  .  .  ."  (R.  106- 
107) 

In  the  face  of  all  this  Urbano  naively  concluded 
that: 

".  .  ,  in  many  instances  the  authorities  in  Yu- 
goslavia in  recent  years  have  been  considerate 
and  understanding  in  their  dealings  with  their 
nationals,  whether  their  beliefs  be  for  or  against 
the  Communists "  (R.  109-110) 

In  the  meantime  the  Associated  Press  on  Septem- 
ber 24,  1966  (The  Oregonian,  September  24,  1966, 
p.  3)  reported  that  a  university  lecturer  has  been 
sentenced  to  a  year  in  prison  in  Yugoslavia  for  urging 
a  multiparty  system,  with  an  added  ban  of  silence 
as  well  as  a  fine.  In  yet  another  instance,  the  former 
Communist  vice-president  of  Yugoslavia,  Milovan 
Djilas,  languishes  in  prison  because  of  his  exposure 
of  the  Communist  bureaucracy  in  Yugoslavia. 

The  Immigration  Service  cannot  in  any  way  guar- 
antee the  safety  of  the  Petitioner  in  the  event  he  be 
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deported.  It  has  no  assurance  from  the  Yugoslav  Gov- 
ernment or  anyone  else  as  to  his  fate,  if  he  be  re- 
turned to  Yugoslavia. 

Such  an  opinion  by  the  District  Director,  sitting 
as  both  prosecuting  attorney  and  judge  at  a  hastily 
arranged  summary  hearing,  clearly  demonstrates  bias 
and  prejudice.  For  the  Government  to  say  (Br.  15) 
that  the  Petitioner  was  given  the  virtual  equivalent  of 
a  hearing  before  an  impartial  special  inquiiy  officer 
overlooks  the  fact  that  it  was  this  District  Director 
who  judged.  The  coin  rings  false  and  does  not  fit  our 
American  standards  of  fairness  and  due  process. 

V.   Postscript 

As  this  brief  goes  to  the  printer,  the  news  of  the 
bombing  of  the  Yugoslav  embassies  and  consulates 
simultaneously  in  the  United  States  and  Canada 
heightens  the  probability  that  the  Petitioner-Appel- 
lant with  his  anti-Communist  background  will  be 
dealt  with  severely,  if  he  is  deported  to  Yugoslavia, 
not  because  of  leaving  the  ship  in  Coos  Bay  but  for  his 
anti-government  family  ties  and  lack  of  belief  in  Com- 
munist ideology  and  guilt  by  association. 

CONCLUSION 

Therefore,  the  judgment  below  should  be  reversed, 
and  the  Petitioner  should  be  granted  a  full  and  fair 
hearing  before  an  impartial  special  inquiry  officer 
according  to  normal  deportation  procedures. 
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In  the  alternative,  and  only  if  all  other  remedies 
are  unavailing,  he  should  be  allowed  a  reasonable  time 
to  leave  on  a  voluntary  basis. 

G.  Bernhard  Fedde 
Don  Eva 

Bartlett  F.  Cole,  Sr. 
Attorneys  for  Petitioner 
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No.  21308 


IN   THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


RONALD  E.  GATES, 
Appellant, 

VS. 

p.  F.  COLLIER.  INC.,  a  Delaware  Corporation, 
Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Hawaii. 


BRIEF  FOR  THE  APPELLANT 


JURISDICTION 


The  appellant,  a  citizen  of  the  State  of  Hawaii,  filed 
a  complaint  against  Appellee,  a  corporation  organized  in 
Delaware  and  having  its  principal  place  of  business  in  New 
York,  in  the  United  States  District  Court  for  the  District 
of  Hawaii  on  the  9th  day  of  July,  1964,  alleging  diversity 
of  citizenship  and  claiming  an  amount  in  excess  of  $10,000. 


all  under  28  U.S.C.A.  1332.  (Rec.  361)'  Appellee  filed  a 
counterclaim  on  July  30.  1964  conceding  the  jurisdictional 
claims  of  Appellant.  (Rec.  379)  (Tr.  3)  After  a  jury- 
waived  trial,  the  trial  court  on  July  8,  1966  entered  judg- 
ment on  the  counterclaim  for  Appellee  and  dismissed  Ap- 
pellant's complaint.  ( Rec.  685  )  Notice  of  Appeal  was  filed 
on  the  I3th  day  of  July,  1966.  (Rec.  713)  This  appeal  is 
based  on  the  general  appellate  statute  28  U.S.C.A.  1291, 
which  gives  this  court  jurisdiction  for  appellate  review 
of  final  decisions  of  the  court  below. 

SPECIFICATION  OF  ERRORS 

1 )  The  trial  court  erred  in  finding  and  concluding 
that  the  April,  1960  and  September,  1961,  Gates-Collier 
contracts  were  not  in  violation  of  the  Foreign  Exchange 
and  Foreign  Trade  Control  Law  of  Japan  in  that: 

a)  The  agreements  were  schemes  to  violate  said 
law  by  converting  from  Japanese  yen  and  sending 
out  of  Japan  by  padding  invoices  under  its  97B  ac- 
count (Japan  Civilian)  U.S.  Dollars  Colliers  was  pro- 
hibited by  said  law  from  sending  out  and  paying  Appel- 
lant, an  exchange  resident,  U.S.  Dollars  in  the  United 
States,  an  act  also  prohibited  by  said  law. 

b )  The  agreements  were  schemes  to  violate  said 
law  by  sending  out  of  Japan  under  its  96B  account 
(Military  personnel),  U.S.  Dollars  Colliers  was  pro- 
hibited by  said  law  from  sending  out  and  paying  Appel- 
lant U.S.  Dollars  in  the  United  States,  also  prohibited 
by  said  law. 


1 — (Rec.    )  means  the  pleadings,  interrogatories  and  answers, 

admissions  and  trial  briefs  filed  below  and  trans- 
mitted as  part  of  record. 
(Tr.  )     means  the  transcript  of  testimony  transmitted  as 

part  of  record. 


c)  The  agreements  required  prior  Japanese  Gov- 
ernmental approval  because  they  were  service  con- 
tracts; said  law  required  such  approval  but  no  such 
approvals  were  obtained. 

d)  That  the  agreements  contemplated  sending 
out  of  Japan  to  New  York  book  orders;  that  this  could 
not  be  done  by  Colliers  without  a  license  under  said 
law;  no  such  license  was  received. 

2)  The  trial  court  erred  in  not  finding  and  conclud- 
ing the  agreements  of  April.  1960  and  Septem.ber,  1961, 
illegal,  not  only  under  the  Japanese  law,  but  under  the 
New  York  law  as  well  because  in  New  York  a  contract 
entered  into  in  New  York  to  violate  a  law  at  the  place  of 
performance  (Japan)  is  also  illegal  in  New  York. 

3 )  The  trial  court  erred  in  finding  and  concluding 
that  Appellant  was  not  entitled  to  any  recovery  under 
Count  I  of  the  Appellant's  complaint  based  on  quantum 
meruit  in  that  the  contracts  were  illegal  contracts  malum 
prohibitum  and  Colliers  is  liable  under  New  York  law 
(place  of  enrichment)  on  quantum  meruit  counts  for  the 
unjust  enrichment  under  such  circumstances. 

4)  The  trial  court  erred  in  finding  and  concluding 
that  Appellant  embezzled  and  committed  fraud  in  Japan, 
with  relation  to  Appellant's  acts  in  Japan  when  Colliers 
did  not  prove  the  Japanese  statute  on  embezzlement  nor 
the  Japanese  substantive  law  of  fraud  where  one  sues  for 
damages  for  fraud  in  a  civil  suit. 

5 )  The  trial  court  erred  in  finding  and  concluding 
that  the  Tokyo  District  Court  decree  enjoining  Colliers  from 
interfering  with  Appellant  in  the  performance  of  his  con- 
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tract  in  Tokyo  as  a  Representative  of  Colliers  was  fraud- 
ulently obtained  in  that  there  was  no  fraud  proven,  no 
law  or  civil  fraud  of  Japan  was  proven  and  further  the  law 
is  that  an  order  or  judgment  of  a  foreign  court  cannot  be 
voided  by  the  trial  court  merely  by  proof  that  the  testi- 
mony or  affidavit  presented  to  the  court  in  Japan  was  not 
accurate. 

6)  The  trial  court  erred  in  not  finding  and  conclud- 
ing that  there  were  three  divisible  portions  with  relation 
to  the  contracts  of  April,  1960  and  September,  1961  and  that 
since  the  defense  of  fraud  concerned  only  the  97B  (Japa- 
nese Civilian)  portion,  Colliers  had  no  defense  to  the 
96B  (Military)  and  98B  (Australian)  portions  of  the  con- 
tracts. 

7)  The  trial  court  erred  in  finding  and  concluding 
that  Collier's  Exhibits  B-13  A,  B  and  C  were  evidence  of 
fraud  and  embezzlement  and  found  fraud  and  embezzle- 
ment based  thereon  in  that  the  entries  were  only  book 
entries  and  the  acts  of  Appellant  in  Tokyo  were  in  exact 
accordance  with  written  directions  of  Colliers  and  since 
Appellant  followed  Collier's  written  directions,  Appellant 
cannot  be  found  engaged  in  any  fraud  or  embezzlement; 
that  the  trial  court's  finding  and  conclusion  that  there  was 
no  debtor  and  creditor  relationship  between  Appellant  and 
Colliers  was  in  error  in  that  said  finding  and  conclusion  is 
contraiy  to  the  admissions  of  Collier's  officers  and  the  writ- 
ten documents  introduced  as  evidence  in  this  case. 

8 )  The  trial  court  erred  in  finding  and  concluding 
that  damages  to  the  extent  of  $169,013  were  proximately 
caused  by  the  fraudulent  acts  and  acts  of  embezzlement 


of  the  Appellant  in  that  there  was  no  evidence  to  support 
such  a  finding. 

9 )  The  trial  court  erred  in  denying  Appellant's  ob- 
jection in  the  lower  court  that  by  an  election  to  terminate 
the  contract  in  the  manner  Colliers  did  and  suing  in  tort 
for  damages,  Colliers  rescinded  its  contract  of  September, 
1961  and  Colliers  cannot  thereafter  sue  on  said  contract 
for  rights  and  obligations  to  accrue  subsequent  to  said 
termination  under  said  contract  because  the  contract  was 
annihilated  by  said  rescission  and  the  trial  court  erred  in 
granting  Colliers  $169,013  as  damages  based  on  the  12V2% 
and  10%  clauses  in  the  contract  which  could  be  assessed 
based  on  collection  losses  appearing  subsequent  to  said 
date  of  termination. 

10)  The  trial  court  erred  in  finding  and  concluding 
tiiat  Colliers  was  damaged  in  the  sum  of  $25,000.00  for 
attorney's  fees  and  $11,011.99  for  travel  expenses,  in  that 
under  the  causes  of  actions  alleged  in  the  counterclaim 
Colliers  isn't  entitled  to  recover  anything  and  further  it 
did  not  have  a  defense  of  fraud  as  it  alleged. 

1 1 )  The  trial  court  erred  in  finding  and  concluding 
that  Appellant  is  not  entitled  to  recover  anything  and 
awarding  Colliers  judgment  in  the  sum  of  $306,676.25  in 
that  on  the  evidence  and  the  law,  judgment  should  have 
been  in  favor  of  Appellant  in  the  sum  of  $422,804.98  and 
the  counterclaim  of  Colliers  should  have  been  dismissed. 

STATEMENT 

This  case  involves  a  complaint  by  Gates,  appellant,  re- 
garding commissions  in  the  sum  of  $422,804  allegedly  due 


appellant  Gates  from  Appellee  Colliers  for  the  selling  of 
Collier's  encyclopedias  in  the  sum  of  $1,810,262  (U.S.  Dol- 
lars) in  Japan,  Australia,  and  other  Pacific  countries  dur- 
ing the  period  April,  1960  to  October,  1962.  (Rec.  361)  Col- 
liers filed  counterclaims  based  on  alleged  embezzlement, 
stealing,  fraud,  dishonesty,  conversion,  breach  of  contract 
and  debt,  all  in  the  sum  of  $833,115.   (Rec.  381) 

..  The  jury-waived  trial  below  was  materially  aided  es- 
pecially in  the  area  of  arithmetic,  by  a  stipulation  between 
counsel  that  all  interrogatories  and  answers  on  record  and 
requests  to  admit  with  the  admissions  on  record,  may  be 
considered  by  the  trial  court  without  any  restrictions.  (Tr 
295-297)  The  interrogatories,  answers  and  admissions  are 
part  of  the  record  in  this  Appeal.    (Rec.  19-278) 

Appellee,  Collier,  a  Delaware  corporation  with  its  prin- 
cipal office  in  New  York,  is  a  publisher  of  encyclopedias. 
Starting  on  or  about  1954  Appellant  Gates,  a  native  of 
Dallas,  Oregon  (Tr.  236)  then  in  Japan,  started  selling  Col- 
lier's encyclopedias  in  Japan  under  an  arrangement  where- 
by Gates  purchased  Collier's  encyclopedias  outright  at 
$69.00  per  set  under  a  strictly  buyer-seller  arrangement. 
(Tr.  72)  Gates  also  started  selling  Collier's  encyclopedias 
on  an  independent  contractor  basis  to  military  personnel 
serving  in  Japan.  This  dual  arrangement  continued  till 
later  reduced  to  written  agreements.  By  1959  there  existed 
between  Colliers  and  Gates  &  Son  Co.,  a  Japanese  corpora- 
tion, two  written  contracts.  The  first  contract,  Plaintiff's 
Exhibit  5  in  Evidence,  expressed  the  abovementioned  buyer 
and  seller  agreement  at  $69.00  per  set.  The  second  contract 
dealing  with  military  sales  on  an  independent  contractor 


basis  (expressly  providing  that  no  employer-employee  re- 
lationship existed)  is  evidenced  by  Plaintiff's  Exhibit  4  in 
Evidence. 

On  or  about  April  15,  I960,  an  agreement  consolidating 
the  abovementioned  agreements.  Exhibits  4  and  5.  into  a 
single  contract.  Plaintiff's  Exhibit  1  in  Evidence,  was  en- 
tered into  between  Appellant  Gates  personally  and  Collier. 
(Plaintiff's  Exhibit  2  in  Evidence  replaced  said  Exhibit  1 
in  September.  1961,  for  reasons  immaterial  herein.)  Collier 
after  entering  said  agreement  Exhibit  1  registered  to  do 
business  in  Japan.  Japan  was  then  and  still  is  under  For- 
eign Exchange  Control.  (Exhibit  98)  Collier  was  ex- 
perienced in  the  area  of  international  monetary  manipula- 
tions in  that  Collier  had  prior  "trouble"  in  black  market 
operations  of  getting  U.S.  Dollars  out  of  countries  where 
there  was  exchange  control,  for  example  it  cost  Collier  a 
painful  $.25  (U.S.)  per  U.S.  Dollar  to  get  money  out  of 
Eg>'pt.  (Exhibit  118)  Therefore  Collier  started  its  busi- 
ness in  Tokyo  with  as  little  of  its  own  U.S.  Dollars  as 
possible  and  tried  to  get  the  maximum  out  as  possible,  in- 
cluding Gates'  share  of  the  proceeds  of  sale.  It  started 
on  the  Japanese  yen  equivalent  of  $3,600.00  advanced  by 
Gates  and  books  borrowed  from  Gates  Co.  (Tr.  350)  They 
intended  to  not  pay  Gates  his  commissions  on  Japanese 
yen  sales  till  yen  accumulated  from  the  sales  of  Colliers 
books  in  Tokyo.  The  selling  was  done  for  Gates  by  about 
15  salesmen  of  R.  E.  Gates  &  Son  Co.,  Ltd.  (Tr.  269)  It 
was  stipulated  in  open  court  that  Gates  himself  was  an 
employee  of  R.  E.  Gates  &  Son  Co..  Ltd.  (Tr.  344,  354). 
A  set  of  encyclopedia  with  an  Atlas  and  Dictionary  sold 
for  92,700  Japanese  yen  or  $269.50  (U.S.  Dollar  equiva- 
lent).   Gates  was  immediately  entitled  to  34^r   ($83.84)  of 
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the  net  sales  price  as  sales  Commission  on  any  sale,  cash 
or  term,  even  where  down  payment  was  $10.00.  (Plaintiff's 
Exhibit  1  in  Evidence)  If  50^;  of  the  purchase  price  was 
paid  within  15  months,  Gates  was  entitled  to  another  1%. 
Gates  was  allowed  to  give  a  5'yr  discount  to  each  customer 
but  where  he  did  not  give  the  5%  discount,  he  was  allowed 
to  keep  the  5,4  himself.  (Plaintiff  Exhibit  17  in  Evidence) 
If  sales  reached  a  million  dollars  per  12  month  period  he 
was  entitled  to  a  2^/c  bonus  and  1%  if  in  excess  of  half  a 
million  but  below  a  million.  (Plaintiff's  Exhibits  1  and  2  in 
Evidence ) 

The  contract  further  provided  that  Gates  guarantee 
Colliers  against  loss  by  reason  of  bad  accounts.  (Plaintiff's 
Exhibits  1  and  2  in  Evidence)  A  so  called  12.5%  expected 
loss  clause  was  written  into  the  agreement  so  that  in  effect 
any  losses  in  excess  of  12.5%  of  the  sales  will  be  charged 
against  Appellant  Gates  and  if  there  were  no  losses  Gates 
received  the  12.5%.  Any  losses  between  12.5%  and  zero 
were  treated  in  a  manner  more  particularly  described  in 
the  argument  below.  By  losses  under  the  April,  1960  and 
the  September,  1961  agreement  Colliers  meant  "loss  to 
Collier  during  the  term  of  this  agreement".  (Tr.  418) 
(Plaintiff's  Exhibit  1  in  Evidence) 

The  evidence  below  was  uncontradicted  regarding  the 
contract  of  April,  1960  and  its  substitute  of  September,  1961, 
being  divisible  into  three  parts: 

a)  Sales  to  Japanese  Civilian    (97B)    and  Japanese 
Schools  (99B) 

b)  Sales  to  U.  S.  Military  Personnel  (96B) 

c)  Sales  in  Australia   (98B) 

"B"  meant  a  separate  branch.    See  footnote  8  page  44. 
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The  parties  agreed  to  give  the  parts  the  numbers  indicated 
and  each  part  was  operated  and  dealt  with  and  accounted 
for  separately.  (Plaintiffs  Exhibit  9  in  Evidence)  The 
employees  for  each  part  were  separate  groups.  97B  and 
99B  Sales  (Japanese  Civilian  and  Schools)  were  neces- 
sarily conducted  by  a  Japanese  Sales  staff  in  Tokyo  with 
sales  in  Japanese  Yen.  The  U.  S.  Military  personnel  Sales 
(96B)  were  handled  by  another  set  of  salesmen  on  a  U.  S. 
Dollar  basis,  clearly  separate  and  apart  from  the  foregoing 
97B  and  99B,  (Tr.  123,  164)  The  Australian  Sales  98B 
was  under  a  separate  contract  made  in  January,  1962  and 
it  was  handled  through  a  separate  staff  and  office  in  Syd- 
ney, Australia.  Australian  sales  were  in  Australia  and 
Australian  Currency.  (Tr.  173-175)  Gates  was  charged  by 
Collier  for  alleged  fraud  on  the  97B  (Japanese  Civilian  and 
Schools)  accounts  but  as  for  the  97B  (Military)  and  98B 
f  Australian )  accounts,  by  Collier's  own  admission  in  court 
by  Mr.  Brown  there  was  no  wrong  committed  and  the  al- 
leged fraud  if  any  was  with  respect  to  said  97B  (Japane.se 
Civilian)  account  only.  (Tr.  35-36)  Therefore  Gates  argued 
in  the  court  below  that  as  for  the  96B  (Military)  and  98B 
(Australian)  parts  of  the  divisible  contracts  Colliers  had 
no  defense.  The  contracts  were  subject  to  termination  only 
upon  the  giving  of  two  weeks'  written  notice.  No  such  no- 
tice was  given  till  sometime  in  October,  1962.  Gates  claims 
that  all  parts  of  the  divisible  contracts  were  never  termi- 
nated lawfully  till  October  16.  1962  and  the  summary  pos- 
session and  takeover  by  Colliers  of  all  three  parts  of  said 
divisible  contracts,  in  May,  1962,  was  illegal. 

Appellant  Gates  introduced  an  official  English  trans- 
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lation  of  the  Japanese  Foreign  Exchange  and  Foreign  Trade 
Control  Law  in  evidence.  (Plaintiff's  Exhibit  98  in  Evi- 
dence) Gates  contended  in  the  court  below  that  Colliers 
knowingly  schemed  and  planned  to  violate  said  Japanese 
Law  when  prior  to  April  15,  1960,  it  was  licensed  under 
said  Japanese  Foreign  Exchange  Law  to  receive  in  New 
York  $69.00  (U.  S.  Dollars)  per  set  for  its  encyclopedia 
sold  by  Gates  Co.  in  Tokyo,  Japan  (Plaintiff's  Exhibit  23  in 
Evidence)  but  subsequent  to  said  date  after  Plaintiff's  Ex- 
hibit I  was  entered  into,  Collier  was  licensed  to  receive 
$153.00  (U.  S.  Dollars)  for  the  same  set  of  encyclopedia 
(Plaintiff's  Exhibit  24  in  Evidence).  Collier's  General 
Superintendent  and  Assistant  Secretary  Simon  J.  Nork  ad- 
mitted in  his  sworn  answers  to  interrogatories  filed  in  this 
cause  that  the  sudden  increase  in  the  import  licenses  from 
$69.00  per  set  to  $153.00  per  set  was  the  "proper  value  to 
assign  to  each  set  of  Collier's  Encyclopedia  for  Japanese^ 
currency  control  pui-poses."  (Rec.  261)  It  will  be  shown 
in  the  argument  to  follow  that  the  abrupt  increase  was  due 
to  a  scheme  to  send  out  of  Japan,  funds  Colliers  could  not 
legally  send  out,  an  out  and  out  "yami"  operation,  meaning 
black  market  in  Japanese.  Appellant  Gates  contended  in 
the  court  below  that  for  this  reason  the  entire  Japanese 
Civilian  and  Schools,  97B  and  99B  phases  of  the  contracts 
were  absolutely  illegal. 

There  was  an  "Outline  of  Procedure  for  Opening  a 
Branch  in  Tokyo,  Japan"  dated  April  1,  1960,  introduced  in 
evidence  as  Plaintiff's  Exhibit  9  in  Evidence.  One  of  the 
purposes  of  the  said  Outline  was  to  supplement  the  con- 
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tract  of  April  15,  1960,  in  certain  areas  where  the  said  con- 
liact  cannot  be  more  explicit  because  if  expressed  more 
fully  in  the  contract,  the  contract  would  on  its  face  fla- 
grantly violate  the  Japanese  Foreign  Exchange  and  Foreign 
Trade  Control  Law.  For  Military  sales  this  Outline  ex- 
pressly provided  that  the  U.  S.  Dollars  collected  in  Tokyo 
by  Gates  shall  be  directly  sent  out  of  Japan  to  Colliers  at 
New  York  and  that  R.  E.  Gates  received  his  34%  commission 
in  U.  S.  Dollars  by  drawing  on  an  "imprest  fund"  checking 
account  entitled  "P.  F.  Collier  Inc.,  Japan  Branch,  Tokyo, 
Japan"  established  by  Colliers  with  the  Long  Island  Trust 
Co.,  Garden  City  Park,  L.  I.,  New  York.  (Plaintiff's  Ex- 
hibit 109  in  Evidence)  It  was  submitted  in  the  court  below 
that  this  unlicensed  outflow  of  U.  S.  Dollars  from  Japan 
plus  illegal  payments  to  a  Japan  resident  of  U.  S.  Dollars 
made  the  96B  (U.  S.  Military)  portion  of  the  contract  il- 
legal under  the  abovementioned  Japanese  Foreign  Ex- 
change and  Foreign  Trade  Control  Law.  The  said  Japanese 
law  also  prohibited  contracts  for  services  involving  pay- 
ment, settlement  or  any  other  transaction  governed  by  the 
provisions  of  the  law  unless  approved  by  the  Japanese 
Government.  Neither  the  ccmtract  of  April,  1960,  nor  that 
of  September,  1961,  were  approved.  (Tr.  987)  Appellant 
claims  that  the  contracts  violated  said  Exchange  law  in 
several  other  material  respects  as  more  fully  elaborated  in 
the  argument  to  follow. 

Documentary  proof  Plaintiff's  Exhibit  13  in  Evidence 
showed  mathematically  the  division  of  the  $269.50    (unit 
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price  per  set)  in  Gates'  rights  and  Collier's  rights  was  as 
follows: 

Gates  Rights  (59.5%) 

34%      $84.83 

7%      17-47 

5%      12.50 

12.5%   33.69 

1% 2.70           $151.19 

Copiers  Rights  (40.5%) 

40.5%    $118.31  118.31 

Total  100%  Total  $269.50 

The  $172.00  remitted  to  New  York  per  set  under  the 
Japanese  Import  license  was  made  up  (Tr.  285)  of  the 
following: 

Colliers'  Rights 

40.5% $118.00 

Gates'  Rights 

12.5%   34.00 

7%      17.00 

1%      1.00 


Total        $172.00 

Therefore  out  of  each  sale  of  $269.50,  after  deducting  $84.83 
as  the  34%  commission  due  Gates  and  further  deducting 
$172.50,  the  i-emittance  requirement,  there  remained  only 
$12.17.  If  Gates  gave  a  5%  discount  of  $12.50  to  the 
customer  nothing  remained  in  his  hands.  These  remit- 
tances of  $172.50  per  set  were  not  earmarked.  Instead, 
the  remittance  requirement  in  the  invoices  and  licenses 
was  for  example  on  a  shipment  of  hundred  sets:     "Full 
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amount  of  invoice  covering  cost  of  books,  payable  in  U.  S. 
Dollars  in  twelve  (12>  equal  monthly  installments,  start- 
ing 30  days  from  the  time  this  shipment  of  books  has 
cleared  through  customs  into  Japan".  (Tr.  250)  And  so 
the  total  of  monthly  remittances  sent,  ran  from  $6,000.00 
to  $18,000.00.  (Rec.  139-146)  Gates  did  not  at  any  time 
default  in  any  of  these  requirements  and  sent  from  Tokyo 
to  New  York  a  total  of  $210,000.  ( Rec.  139-146 ) 

With  relation  to  the  alleged  charges  by  Collier  of  em- 
bezzlement by  Gates  under  the  97B  Japanese  Civilian  ac- 
counts, the  basis  of  Collier's  claim  is  Exhibits  B-13  A,  B  and 
C  which  Collier  claimed  showed  that  certain  alleged 
C.O.D.  Japanese  yen  sales  in  Japan  to  Japanese  Civilians 
were  reported  as  term  sales.  The  Japanese  Statute  on 
embezzlement  loas  not  introduced  in  evidence  hy  Colliers. 
There  was  no  proof  as  to  what  was  the  substantive  Japanese 
law  of  conversion,  stealing,  fraud  or  deceit,  applicable  to 
the  situation  or  circumstances  in  this  case.  The  record 
was  abundant  with  proof  of  debit  and  credit  between 
Colliers  and  Gates.  (Tr.  149)  Colliers  owed  Gates  and 
Gates  owed  Colliers  large  sums  of  money.  Colliers  con- 
ceded that  where  there  was  a  term  sale,  even  when  there 
was  only  a  yen  equivalent  of  $10.00  as  down  payment,  there 
became  due  immediately  to  Gates  the  34*^  commission  of 
.$84.83  less  however  the  $10.00  received  or  $74.83.  (Tr. 
89-90)  Colliers  owed  this  amount  to  Gates  on  each  of 
these  term  sales  made  in  Tokyo,  Japan.  There  were  1404 
term  Japane.se  yen  sales  (Rec.  30)  (2449-1095—1404)  or  a 
total  of  $119,101.32  (84.83  X  1404)  was  involved.  Collier 
was  in  no  position  to  pay  this  large  sum  to  Gates  except 
by  following  the  Outline  above  mentioned  and  making  pay- 
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ment  to  sales  people  as  follows:  "After  the  Tokyo  Bank  Ac- 
count has  sufficient  yen  deposits,  the  sales  people  paid  on 
yen  accounts  will  he  paid  in  yen  from  this  account."  After 
meeting  the  monthly  remittance  requirements  Gates  did 
what  he  was  authorized  to  do  in  writing.  He  did  not  follow 
Exhibits  B-13  A,  B  and  C  in  his  operations  in  Tokyo  but  fol- 
lowed Collier's  "Outline  of  Procedure  for  Opening  a  Branch 
in  Tokyo,  Japan"  and  the  directions  as  to  remittances  in 
Collier's  invoices  and  Import  licenses.  Gates  contended  in 
the  court  below  that  under  such  circumstances  there  was  no 
fraud  or  embezzlement.  Primarily,  since  Colliers  didn't 
prove  tlie  Japanese  Law  in  relation  thereto  and  further 
because  there  could  be  no  fraud  where  Gates  handled  the 
money  as  he  was  ordered  to  do.  He  had  a  general  power  of 
attorney  from  Colliers  for  his  Tokyo  operations.  Plaintiff's 
Exhibit  82  in  Evidence. 

Gates  claimed  commissions  due  him,  as  follows: 

Account  Due  to  Gates 

97B  &  99B  $  81,339 

96B  153,448 

98B  188,017 


$422,804 

Gates  claimed  gross  sales  of  $1,810,262  on  figures  ad- 
mitted by  Colliers.  By  charts  Gates  showed  that  the  above 
commissions  of  $422,804.06  are  still  due  him.  The  charts 
are  repeated  in  the  argument  to  follow. 

On  the  above  facts  the  court  below  dismissed  Gates' 
complaint  completely  and  entered  judgment  for  Colliers 
and  against  Gates  on  its  counterclaim  in  the  sum  of 
$306,676.23.  (Rec.  686) 
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ARGUMENT 


The  April,  1960  and  September,  1961,  Gates-Collier 
Contracts  Were  Flagrant  Violations  of  the  Foreign 
Exchange  and  Foreign  Trade  Control  Law  of  Japan. 

The  contracts  of  April,  1960,  Plaintiff's  Exhibit  1,  and 
September,  1961,  Plaintiff's  Exhibit  2,  were  violent  viola- 
tions of  the  Japanese  Foreign  Exchange  and  Foreign 
Trade  Control  Law  of  Japan.  The  official  English  trans- 
lation of  the  law  is  in  evidence  in  this  case.  Plaintiff's 
Exhibit  No.  98  in  Evidence. 

The  contracts  were  violations  because  of  the  several 
major  violations  hereinafter  discussed.  From  their  incep- 
tion the  contracts  were  planned  and  schemed  to  inolate 
the  said  Japanese  Foreign  Exchange  and  Foreign  Trade 
Control  Laws;  these  violations  were  with  knowledge  and 
contemplated  by  Colliers  and  Gates.  Foreign  laws  having 
effect  on  Americans  doing  business  in  foreign  countries 
were  only  recently  reviewed  by  the  Supreme  Court  with 
much  concern  and  care  "because  the  issues  involved  hear 
importantly  on  the  conduct  of  the  country's  foreign  rela- 
tions and  more  particularly  cm  the  proper  role  of  the 
Judicial  Branch  in  this  serusitii^e  area."  Banco  National  de 
Cuba  V.  Sabbatino,  (1964)  376  U.S.  398,  84  S.  Ct.  923.  929. 
It  is  submitted  that  to  nations  such  as  Japan  which  rely 
on  foreign  trade  extensively,  this  court's  construction  of 
Japan's  Foreign  Exchange  and  Foreign  Trade  Control  Law 
herein  will  be  material  and  will  affect  future  foreign  re- 
lations. This  court  will  be  taking  a  role  in  a  very  "sensi- 
tive area". 
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The  purpose  of  said  Japanese  Foreign  Exchange  Law 
is  stated  as  follows: 

"Article  1.  The  purpose  of  this  Law  is  to  provide 
for  the  control  of  foreign  exchange,  foreign  trade  and 
other  foreign  transactions,  necessary  for  the  proper  de- 
velopment of  foreign  trade  and  for  the  safeguarding 
of  the  balance  of  international  payments  and  the  sta- 
bility of  the  currency,  as  well  as  the  most  economic 
and  beneficial  use  of  foreign  currency  funds,  for  the 
sake  of  the  rehabilitation  and  the  expansion  of  the 
national  economy."  (Plaintiff's  Exhibit  98  in  Evidence, 
page  AAl ) 

Violations  of  the  said  Japanese  Foreign  Exchange 
Laws  are  subject  to  "penal  servitude  not  exceeding  three 
years"  or  to  fine  not  exceeding  300,000  yen  or  both.  (Plain- 
tiff's Exhibit  98  in  Evidence,  page  AA  16-17) 

And  the  Civil  Code  of  Japan,  Plaintiff's  Exhibit  100 
in  Evidence,  page  FA16.  provides  as  follows: 

"Article  90.  A  Juristic  act  which  has  for  its  ob- 
ject such  mattei's  as  are  contrary  to  public  policy  or 
good  morals  is  null  and  void." 

The  trial  court  with  relation  to  the  argument  that 
the  contracts  of  April,  1960  and  September,  1961,  violated 
said  Japanese  Foreign  Exchange  Law  found  and  concluded 
that  they  were  not  illegal.  (Rec.  639-642 ) 

It  is  submitted  that  the  trial  court  erred  in  the  above 
findings  and  conclusions  in  that  the  contracts  of  April,  1960 
and  September,  1961  (Plaintiff's  Exhibits  1  and  2  in  Evi- 
dence), were  illegal  for  the  following  reasons: 
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A. — The  Japanese  Civilian  (97B)  Portion  of  Contract  Was 
Absolutely  Illegal  under  the  Japanese  Foreign  Exchange 
Laws, 

Under  Articles  27,  28,  29  and  30  of  said  Japanese 
Foreign  Exchange  Laws  (Plaintiff's  Exhibit  98,  pages 
AA8-9)  it  is  provided  under  the  title  "Restriction  and  Pro- 
hibition of  payment",  as  shown  in  footnote  2  below.     And 


-"Article  27.     Unless  authorized  as  provided  for  in  this  Law  or 
in  Cabinet  Order,  no  person  shall  in  Japan; 

( 1 )  Make  any  payment  to  a  foreign  country; 

(2)  Make  any  payment  to  an  exchange  non-resident  or 
receive  any  payment  from  an  exchange  non-resident: 

(3)  Make  any  payment  to  an  exchange  resident  on  behalf 
of  an  exchange  non-resident  or  receive  such  payment; 

(4)  Place  any  sum  to  the  credit  of  an  exchange  non- 
resident or  receive  any  sum  for  credit  from  an  ex- 
1  hange  non-resident."  (Plaintiff's  Exhibit  98,  page 
AA8.) 

"Article  28.  Unless  authorized  as  provided  for  in  this  Law 
or  in  Cabinet  Order,  no  person  shall  in  Japan  and  no  ex- 
change resident  shall  abroad  make  any  payment  to  or  for 
the  credit  of  an  exchange  resident  as  a  consideration  or 
association  with  payment  or  other  benefit  accruing  to  any- 
one abroad  or  acquisition  of  property  abroad." 

"Article  29.  Unless  authorized  as  provided  for  in  this  Law  or 
in  Cabinet  Order,  no  person  shall  in  Japan  and  no  exchange 
resident  shall  abroad  leceive  any  payment  from  or  on  be- 
half of  an  exchange  resident  as  a  consideration  or  associa- 
tion with  surrender  of  any  value  abroad." 

"Article  30.  No  person  may  be  a  part  to  creation,  modifica- 
tion, liquidation,  settlement  or  direct  or  indirect  transfer  of 
the  following  items  or  to  any  other  transaction  of  the  same, 
unless  authorized  as  provided  for  by  Cabinet  Order; 

(1)  Claimable  assets  expressed  in  National  currency  be- 
tween exchange  non-residents; 

(2)  Foreign  claimable  assets  between  exchange  residents; 

(3)  Claimable  assets  between  an  exchange  resident  and 
an  exchange  non-resident." 
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"exchange  residents",  "exchange  non-residents"  and 
"claimable  assets"  are  defined  (Exhibit  98,  pages  AA2- 
AA3)  as  shown  in  footnote  3  below. 

Colliers  obtained  under  said  law  import  licenses  (Tr. 
97,  100)  and  for  each  imported  encyclopedia  set  with  ac- 
companying books,  Colliers  was  licensed  to  remit  $172.50 
out  of  Japan.  (Tr.  280)  It  is  submitted  that  Colliers  in 
its  invoices  and  application  to  remit  funds  padded  and 
included  in  the  $172.50,  sums  illegal  to  remit. 

Documentary  proof.  Plaintiff's  Exhibit  13''  in  Evidence, 
showed  mathematically  how  the  Tokyo  retail  sale  price  of 


3 — "Article  6.  In  order  to  make  uniform  the  application  of  this 
Law  and  orders  issued  in  accordance  therewith  the  following 
terminology  shall  be  defined  to  mean: 

(5)  'Exchange  residents'  shall  mean  all  natural  persons 
who  have  their  permanent  place  of  abode  or  who 
customarily  live  in  Japan,  and  also  juridical  persons 
(corporate  bodies,  enterprises),  having  their  seat 
or  place  of  administration  in  Japan.  The  branches  in 
Japan  (agencies,  establishments,  etc.)  of  exchange 
non-residents  are  considered  to  be  exchange  residents 
irrespective  of  whether  they  are  independent  in  law 
or  not  and  even  if  the  place  of  their  administration 
or  their  headquarters  is  located  abroad. 

(6)  'Exchange  non-residents'  shall  mean  all  persons, 
natural  or  juridical,  other  than  those  falling  under 
the  meaning  of  exchange  residents. 

(13)  'Claimable  assets'  shall  mean  time  deposits,  demand 
deposits,  insurance  policies  and  claims,  balances  in 
current  account,  any  claims  to  be  paid  such  as  arising 
out  of  loans  or  bids  or  any  other  claims,  expressed  in 
terms  of  money  insofar  as  they  are  not  embodied 
within  the  meaning  of  other  items  of  this  Article." 

4—  Gates  rights  (59.5%) 

34%    $84.83 

7%    __„_    17.47 

5%    .._„ 12.50 

12.5%   33.69 

1%  2.70     $151.19 

Colliers  rights  (40.5%) 

40.5%   118.31        118.31 

Total  100%  Total     $269.50 
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$269.50  per  set  was  split.  The  figures  are  based  on  per- 
centages recited  in  the  contracts  of  April,  1960  and  Sep- 
tember, 1961  and  so  Colliers  is  in  no  position  to  deny  them. 
Collier's  right  was  only  $118.31.  Why  was  $172.00  sent 
out  of  Tokyo?  Gates  testified  (Tr.  285)  that  the  $172.00 
was  made  up  of  the  following  percentages  in  round  figures: 

Colliers  Rights 

40.57r $118.00         $118.00 

Gates  Rights 

12.57, 34.00 

7%  17.00 

1%   3.00             54.00 

Total  $172.00 
Gates'  testimony  is  corroborated  by  the  very  fact  that  the 
figures  based  on  the  contract  percentages  add  to  $172.00. 
So  some  of  Gates'  own  funds  and  claimable  assets  were 
sent  to  New  York.  Colliers  was  entitled  to  ship  out  only 
$118.31  but  padded  it  to  $172.50  to  send  some  of  Gates' 
funds  and  claimable  assets  to  New  York.  Defendant's 
counsel  admitted  that  Colliers  paid  Gates  within  the 
United  States  in  or  about  the  latter  half  of  1961  the  sum 
of  $18,834.24  (U.S.  Dollars)  on  account  of  the  12Vo%  com- 
mission due.  (Tr.  385-387)  See  also  Plaintiff's  Exhibit  93 
in  Evidence  confirming  the  above  illegal  payments.  Plain- 
tiff's Exhibit  75  shows  7  7  bonus  payments  of  $262.05  and 
$23,357.49.  All  of  these  were  clear  violations  of  Article 
27  above  recited. 

In  addition  to  the  above  proof  of  violation,  the  viola- 
tion is  further  supported  by  proof  that  prior  to  1960  when 
the  1959  contract  was  in  force,  Plaintiff's  Exhibit  4  in  Evi- 
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dence,  Gates  was  licensed  to  send  out  of  Japan  only  $69.00 
per  set.  See  also  Plaintiff's  Exhibits  in  Evidence  93  and  69. 
After  April  15,  1960,  the  said  $69.00  per  set  was  raised  to 
$172.50.  Why  was  this  done?  Collier's  officer  Nork  under 
oath  in  his  answer  (filed  November  10,  1964)  to  written 
interrogatories  filed  in  this  cause  stated  as  follows: 

"59 — The  unit  price  assigned  to  Collier's  Encyclopedia 
20v.  Black  Fab.  is  different  in  Exhibits  62  and  64 
($69.00)  from  Exhibits  61  and  63  ($172.50)  in  order 
to  reflect  a  different,  but  irrelevant  to  this  lawsuit, 
accounting  allocation  of  costs  to  defendant."  (Rec. 
177) 

Appellant  Gates  was  not  satisfied  with  the  above  answer 
so  he  further  questioned  Colliers  on  the  quoted  answer 
and  witness  Nork  replied  under  oath  as  follows  in  its 
answers  filed  February  10,  1965: 

"Pursuant  to  an  agreement  dated  April  15,  1960 
between  defendant's  assignor  and  plaintiff  (herein- 
after the  agreement  of  April  15.  1960)  and  pursuant 
to  an  agreement  dated  September  15.  1961  between 
defendant  and  plaintiff  (hereinafter  the  agreement  of 
September  15,  1961),  under  which  agreements  plain- 
tiff sold  Collier's  Encyclopedia  on  a  commission  basis, 
defendant's  assignor  and  defeyidant  had  to  declare 
the  value  of  Collier's  Encyclopedia  imported  to  Japan 
for  the  purpose  of  Japanese  currency  control  regula- 
tions. 

"The  value  of  $153.00  per  set,  as  reflected  in  Ex- 
hibits 62  and  64  attached  to  Plaintiff's  Interrogatories 
No.  2.  loos  fixed  pitrsuant  to  the  advice  and  with  the 
consent  of  plaintiff,  Ronald  E.  Gates.  Under  the  agree- 
ments of  April   15.  I960  and  September  15.  1961.  de- 
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fendant's  assignor  and  defendant  understood  that 
$153.00  loas  the  proper  value  to  assign  to  each  set  of 
Collier's  Enclyclopedia  for  Japanese  currency  control 
purposes."  (Rec.  260-261 ) 

Both  of  the  above  answers  were  under  oath  of  witness 
Simon  J.  Nork.  Mr.  Nork  well  understood  the  situation 
and  he  well  knew  that  the  "Japanese  Currency  Control" 
purposes  were  involved.  Any  invoice  raised  121^  from 
$69.00  to  $153.00  overnight  cannot  be  explained  in  terms 
of  additional  freight  and  service  charges  because  Colliers 
after  April  15,  1960,  charged  Gates  about  $20.00  per  set 
for  freight  and  service  charges.  This  is  admitted  in  the 
record  in  Collier's  answers  to  interrogatories  filed  Febru- 
ary 10,  1965  (Rec.  268),  2079  sets  at  $20.00  per  set  is 
$41,580  while  150  sets  at  $20.00  per  set  is  $3,000.00. 
Which  is  reasonable  in  that  "inland  Freight,  Insurance. 
Forwarders  Fees  and  Ocean  Freight  for  100  sets  amounted 
to  only  $1,098.35  or  about  $10.98  per  set.  (Plaintiff's  Exhibit 
23  in  Evidence ) 

Gates'  testimony  is  further  corroborated  by  the  fact 
that  Collier  in  its  vouchers  of  different  dates  in  order  to 
make  the  padded  figure  of  $172.50  varied  the  values  of 
books.  For  example  Plaintiff's  Exhibit  26  in  Evidence 
dated  July  28,  1960,  listed  the  books  as  follows: 


Cyclopedia    (Fab.) 

$153.00 

Atlas 

9.50 

Dictionary 

5.00 

Home  Repair  Book 

5.00 

$172.50 
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But  in  Plaintiff's  Exhibit  83  in  Evidence  at  pages  2,  3,  4 
dated  June  19,  1961,  November  8,  1961  and  April  14,  1961, 
the  unit  price  on  the  same  Atlas  and  Dictionary  are 
quoted  as  follows: 

Cyclopedia    (Sturdite)        $155.50 
Atlas  10.75 

Dictionary  6.25 


$172.50 

The  foregoing  glaring  discrepancy  shows  that  to  Colliers 
it  was  more  important  to  obtain  the  constant  figure  $172.50 
because  it  also  included  Gates'  commissions  and  book 
values  were  varied  to  carry  out  the  illegal  scheme. 

B.     The  U.S.  Military  96B  Portion  of  the  Contract  Was  Illeu^I 
under  the  Japanese  Foreign  Exchanse  Laws. 

The  contracts  of  April,  1960  and  September,  1961, 
covered  sales  to  Military  personnel  under  96B  accounts. 
The  "Outline  of  Procedure  for  Opening  Toyko  Branch" 
Plaintiff's  Exhibit  9  in  Evidence  clearly  covered  Dollar 
Sales  as  well  as  yen  sales.  (Tr.  81 )  Paragraph  5(e),  page  2, 
differentiates  the  two  and  the  Dollar  sales  were  supplied 
with  an  "imprest  fund"  at  the  Long  Island  Trust  Co., 
Garden  City  Park,  L.  I.,  N.  Y.,  on  which  Gates  had  the 
power  of  attorney  to  draw  to  pay  commissions  due  him  on 
these  Dollar  Sales.  (Tr.  90) 

The  documentary  evidence  in  this  case,  Plaintiff's  Ex- 
hibits 109  and  110  in  Evidence,  shows  that  "P.  F.  Collier 
Inc.,  Japan  Branch,  Tokyo,  Japan"  had  a  checking  account 
at  said  Long  Island  Trust  Co.,  Long  Island,  New  York  and 
checks  were  drawn  on  said  account  from  Tokyo  by  Gates 
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and  said  Exhibit  110  shows  that  the  checks  drawn  by 
Gates  were  deposited  at  the  First  National  City  Bank  of 
New  York,  Wells  Fargo  Bank  of  San  Francisco  and  the 
Chemical  Bank  of  New  York.  The  endorsements  clearly 
show  this.  The  funds  for  the  imprest  fund  at  Long  Island 
were  deposited  by  Colliers. 

Based  on  Plaintiff's  Exhibit  75  in  Evidence,  a  docu- 
ment prepaied  by  Colliers  as  Evidence  and  presented  to 
the  Tokyo  District  Court,  the  total  amount  remitted  in 
this  manner  from  April,  1960  to  May  1,  1960,  amounted  to: 

$  97,452.00 
348,082.40     (Tr.  892,  modified  by  stipulation) 


$445,534.40 


The  345^f  commission  paid  to  Gates  according  to  said  Ex- 
hibit 75  was: 

$  31,342.77 
90,313.63 


$121,656.40 

And  the  total  T^4  commission  paid  to  Gates  was: 

$     86.78 
9,731.33 


$9,818.11 

These  sums  were  not  insignificant.  It  is  submitted  that 
the  96B  (Military)  portion  of  the  contracts  were  clear 
violations  of  the  Japanese  Foreign  Exchange  L#aws.  The 
violations  were; 
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1 )  Sending  of  U.S.  Dollars  to  a  foreign  country 
(United  States);  that  is  to  "make  any  payment  to 
a  foreign  country"  without  a  license.  (Art.  27(1), 
J.F.E.)    (Plaintiff's  Exhibit  98  in  Evidence) 

2 )  Making  payment  in  U.S.  Dollars  to  Colliers  in 
New  York  or  receiving  payment  in  dollars  from 
Colliers  in  New  York  without  licenses;  that  is  to 
"make  any  paym,ent  to  an  exchange  non-resident 
or  receive  any  payment  from  an  exchange  non- 
resident." (Art.  27(2)  J.F.E.)  (Plaintiff's  Exhibit 
98  in  Evidence) 

3)  Violation   of  Article   28   heretofore   fully  quoted. 

4)  Violation   of  Article   29   heretofore   fully   quoted. 

5 )  Violation  of  Article   30   heretofore   fully   quoted. 

C— Contracts  of  April,  1960  and  September,  1961,  Were  Service 
Contracts  Which  Required  Prior  Approval. 

Under  Sections  42,  43  and  44  of  the  Japanese  Foreign 
Exchange  Laws,  the  contracts  of  April,  1960  and  September, 
1961,  were  required  to  be  approved  by  the  Minister  of 
Finance.  Sections  42,  43  and  44  of  Plaintiff's  Exhibit  98 
in  Evidence  are  quoted  in  the  footnote  below."' 


5 —  "Article  42.  Unless  authorized  as  provided  for  by  Cabinet 
Order,  no  person  shall  contract  for  services  involving  payment, 
settlement  or  any  other  transaction  governed  by  the  provisions  of 
this  law." 

"Article  43.  Unless  authorized  as  provided  for  by  Cabinet 
Order,  no  exchange  resident  shall  render  services  to  an  exchange 
non-resident  unless  an  adequate  payment  is  provided  in  accord- 
ance with  the  provisions  of  this  Law."' 

"Article  44.  Any  person  or  exchange  non-resident  as  speci- 
fied in  the  preceding  two  Articles  may  be  required  to  obtain  prior 
approval  from  or  present  certification  of  adequate  payment  to 
the  competent  Minister  as  provided  for  by  Cabinet  Order." 
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No  such  approvals  were  obtained  in  the  present  case. 
(Tr.  987)  It  is  easy  to  defeat  the  purpose  of  these  ex- 
change laws  by  contracting  for  services  and  scheming  to 
be  paid  therefor  by  illegal  transactions  above  outlined  in 
paragraphs  A  and  B.  The  very  purpose  of  Sections  42,  43 
and  44  was  to  prevent  what  Colliers  engineered  in  this 
case. 

It  is  submitted  that  here  again  the  Japanese  Foreign 
Exchange  Law  was  violated. 

D — Illegal  to  Send  Rook  Ordeis  from  Tokyo  to  New  York. 

The  next  violation  was  the  sending  out  of  Tokyo  to 
New  York  the  Yen  or  U.S.  Dollar  book  orders  so  that  Col- 
lier may  borrow  on  said  orders  from  its  New  York  banks. 
Under  Article  45  of  said  Foreign  Currency  Control  Law 
which  reads  as  follows: 

"Article  45.  Unless  authorized  as  provided  for 
by  Cabinet  Order,  no  person  may  export  or  import 
means  of  payment  precious  metals,  securities,  or  docu- 
ments embodying  rights  to  claimable  assets." 

these  yen  book  orders  exported  were  clearly  "documents 
embodying  rights  to  claimable  assets."  There  is  ample 
evidence  in  this  case  that  these  book  orders  were  sent  out. 
In  fact.  Colliers  requested  in  writing  that  the  original  be 
sent  to  New  York.  (Tr.  985)  (Plaintiff's  Exhibit  126  in  Evi- 
dence) 

Therefore  it  is  submitted  that  when  the  contract  of 
April  15,  1960,  was  entered  into,  it  followed  an  illegal  scheme 
and  plan  dated  April  1.  1960,  entitled  "Procedure  for 
Opening  Tokyo  Branch  Office"  on  the  fly  leaf  of  which 


26 

appears  the  signature  of  S.  J.  Nork,  a  Collier  officer.  The 
September,  1961,  contract  was  an  exact  reproduction  of  the 
April,  1960,  contract  and  every  element  of  illegality  of  the 
April,  1960,  contract  was  carried  into  the  September.  1961, 
contract.  It  is  submitted  that  as  above  shown  the  parties  to 
the  contract  contemplated,  planned  and  schemed  to  violate 
the  Japanese  Foreign  Exchange  Laws.  The  plans  contem- 
plated an  illegal  smuggling  out  of  hundreds  of  thousands 
of  U.S.  Dollars  out  of  Japan  without  licenses  contrary  to 
the  Japanese  Foi-eign  Exchange  Laws. 

The  trial  court  findings  relate  to  the  Tokyo  District 
Court  proceedings.  (Rec.  704,  707)  The  cases  there  were 
never  tried.  Therefore  no  evidence  as  extensive  as  in  this 
case  was  produced  and  furthermore  no  final  decision  was 
rendered.  The  trial  court  should  not  have  made  such  find- 
ings from  inferences  where  no  final  decision  was  reached 
by  the  Tokyo  District  Court. 

II 

Effect  of  Illegality  of  Contracts  of  April, 
1960  and  September,  1961. 

The  next  question  is  the  effect  of  the  illegality  argued 
in  foregoing  Paragraphs  I  A,  B,  C  and  D  of  this  brief.  It 
is  submitted: 

1 )  That  the  contracts  were  illegal  under  the  Japanese 
laws  and, 

2)  That  the  contracts  were   illegal  under  the  New 
York  laws. 
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In  17  Am.  Jur.  2d  507,  the  writer  regarding  illegal 
contracts  violating  the  laws  of  another  country  states  as 
follows: 

"Moreover,  it  is  said  to  be  well  settled  that  if  a 
contract  is  entered  into  with  the  vieio  of  violating  the 
Icnos  of  another  country  it  is  unenforceable,  even 
though  it  does  not  contravene  the  law  of  the  place 
where  it  is  made  or  the  law  of  the  forum."  (Empha- 
sis ours) 

The  foregoing  is  followed  in  Hesslein  v.  Matzner,  ( 1940) 
19  N.Y.S.  2d  402,  wherein  the  court  held  as  follows: 

"6.  Williston  on  Contracts,  Revised  Edition,  Sec- 
tion 1749,  at  pp.  4951,  4952,  states: 

"  'On  the  other  hand  if  a  contract  or  sale  is  made 
with  a  view  of  violating  the  laws  of  another  country 
though  not  otherwise  obnoxious  to  the  law  either  of 
the  forum  or  of  the  place  where  the  contract  is  made, 
it  will  not  be  enforced.  The  courts  will  treat  bargains 
as  against  public  policy  which  have  for  their  object 
the  violation  of  the  law  of  a  sister  state.'  (Emphasis 
ours) 

"  'This  result  may  be  reached  either  on  the  ground 
that  it  is  directly  opposed  to  the  law  of  the  place  of 
the  contract,  or  under  a  principle  of  the  Conflict  of 
Laws  that  the  law  of  the  place  of  performance  is  that 
which  should  be  applied.' 

"(3)  The  contract  in  the  case  at  bar,  while  not 
otherwise  obnoxious  to  the  law  of  New  York,  was 
made  with  a  view  of  violating  the  laws  of  another 
country,  and  the  courts  of  this  state  will  treat  it  as 
against  public  policy  and  unenforceable. 
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"(4)  Nor  will  the  court  give  legal  effect  to  the 
guaranty  which  plaintiff  claims  defendant  made.  The 
entire  contract  being  unenforceable  as  illegal,  this 
court  will  not  attempt  to  enforce  a  guaranty  which 
was  an  integral  part  of  that  contract." 

The  same  rule  was  followed  in  Butkin  v.  Reinjeld, 
(1956)  (CCA.  2,  N.Y.)  229  F.  2d  215.  Cert.  Den.  325  U.S. 
844,  77  S.  Ct.  50,  where  the  court  stated; 

"The  trial  judge  further  argued  that  since  the 
L.  L.  &  B.  transaction  took  place  in  Canada  the  pro- 
hibition laws  of  the  United  States  did  not  render  it 
illegal.  But  it  now  seems  well  settled  that  if  a  contract 
is  catered  into  with  a  view  of  violating  the  laws  of 
another  country  it  is  unenforceable  even  though  it 
does  not  otherwise  contravene  the  law  of  the  place 
where  it  is  made  or  of  the  forum.  6  Williston  on  Con- 
tracts, 5;  1749  (rev.  ed.  1938);  Restatement  of  Con- 
tracts, §  592;  Graves  v.  Johnson,  1892,  156  Mass.  211, 
30  N.E.  818,  15  L.R.A.  834,  Holmes,  J.  This  appears 
to  be  the  law  of  Canada  as  well.  Walkerville  Brewing 
Co.  v.  Mayrand,  (1928)  4  Dom.  L.R.  500,  noted  in  42 
Harv.  L.  Rev.  436." 

A  1954  case  involving  the  German  Foreign  Exchange 
laws,  Callwood  v.  Virgin  Islands  Nat.  Bank,  (1954)  121  F. 
Supp.  379  (rev.  on  other  grounds  221  F.  2d  770),  is  exactly 
in  point  in  the  present  case. 

Therefore  the  contracts  were  illegal  both  under  the 
Japanese  Law  as  well  as  the  New  York  Law. 
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III 

Count   I  of  Plaintiff's   Complaint   in   Quantum 

Meruit  Permits  Recovery  Where  Alleged 

Wrong  Is  Malum  Prohibitum. 

Count  I  of  plaintiff's  complaint  is  a  quantum  meruit 
count.  The  enrichment  was  and  is  in  New  York  where 
monies  were  sent  by  appellant  and  received  by  Colliers. 

It  is  well  settled  in  conflicts  of  laws,  Section  453,  Re- 
statement of  the  Law  of  Contiact.s,  that: 

"When  a  person  is  alleged  to  have  been  unjustly 
enriched,  the  laio  of  the  place  of  enrichment  deter- 
mines lohether  he  is  under  a  duty  to  repay  the  avw^^nt 
by  lohich  he  has  been  enriched." 

Defendant   admitted    that   such    is   the   law   in    the   lower 
court.  (Tr.  471) 

The  leading  case  in  New  York  State  on  this  subject 
is  John  E.  Rosasco  Creameries  v.  Cohn,  276  N.Y.  274,  11 
N.E.  2d  908,  118  ALR  644,  wherein  it  is  stated: 

"Illegal  contracts  are  generally  unenforcible. 
Where  contracts  which  violate  statutory  provisions  are 
m,erely  malum  prohibitum,  the  general  rule  does  not 
always  apply.  If  the  statute  does  not  provide  ex- 
pressly that  its  violation  will  deprive  the  parties  of 
their  right  to  sue  on  the  contract,  and  the  denial  of 
relief  is  wholly  out  of  proportion  to  the  requirements 
of  public  policy  or  appropriate  individual  punishment, 
the  right  to  recover  will  not  be  denied.  See  Williston 
on  Contracts,  Vol.  3,  Sec.  1789;  Vol.  5  (2d  Ed.)  Sec. 
1630.  Cf.  American  Law  Institute,  Restatement  of  the 
Law  of  Contracts,  Sees.  548,  600." 
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See  also:     Application  of  Kamerman,  (1960)  CCA.  2 

N.Y.,  278  F.  2d  411;  Watkins  v.  Sedberry,  (1923) 
261  U.S.  571,  43  S.  Ct.  411;  Re  Joshjn,  (CCA.  7) 
223  F.  2d  184. 

See  Annotation,  Recovery  for  Legal  Services  in  Quan- 
tum Meruit  under  a  contract  which  is  void  as 
against  Public  Policy,  100  ALR  2d  1378. 

See  a  9th  Circuit  case,  Smith  Engineering  Co.  v.  Rice, 
(1938),  102  F.  2d  492,  where  the  court  held  as  follows: 

"(6)  Appellee  argues  that  the  company  is  not  en- 
titled to  recover,  because  if  the  contract  and  supple- 
mental contract  are  void,  the  refiner  is  also  relieved 
of  its  duty.  While  it  is  true,  that  neither  party  can  be 
held  under  a  void  contract,  the  question  here  is 
whether,  independently  of  the  contract,  the  refiner  is 
liable  on  the  quantum  meruit.  In  Montana,  it  is  held 
that  a  county  is  liable  on  quantum  meruit  for  goods 
purchased  by  it,  although  the  contract  is  illegal  and 
void,  where  the  contract  'is  merely  malum  prohibitum 
and  did  not  contravene  public  policy.'  Hill  County  v. 
Shaws'  Borden  Co.,  9  Cir.,  225  F.  475,  476;  Hicks  v. 
Stillwater  County,  84  Mont.  38,  274  P.  296;  Morse  v. 
Board  of  Commissioners,  19  Mont.  450,  48  P.  745;  State 
V.  Dickerman,  16  Mont.  278,  40  P.  698.  Since  7501  places 
illegal  contracts,  and  contracts  impossible  of  perform- 
ance in  the  same  category,  and  recovery  on  quantum 
meruit  is  allowed  as  to  one,  like  recovery  must  be  al- 
lowed on  the  other." 

See  also: 

South  American  Petroleum  Corp.  v.  Colombian  Petro- 
leum Co.,  Ill  Misc.  756,  31  N.Y.S.  2d  771,  773. 

Central  Hanoi^er  Bank  &  Trust  Co.  v.  Siemen.<^  & 
Halske,  (1936)  15  F  Supp.  927  (Affd  84  F.  2d  993), 
Cert.  den.  299  U.S.  585,  57  S.  Ct.  110. 
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It  is  submitted  that  violations  of  the  Japanese  Foreign 
Exchange  laws  are  malum  prohibitum  and  therefore  plain- 
tiff should  be  allowed  recovery  under  his  quantum  meruit 
counts. 

There  is  not  much  dispute  as  to  the  total  amount  of 
sales  from  April  15,  1960  to  October  16,  1962.  Attached 
hereto  at  the  end  of  this  brief  (page  75)  marked  Exhibit  CC 
is  a  summary  of  the  figures  admitted  by  Colliers  to  be  the 
total  of  the  Australian  98B,  Military  96B  and  Japanese 
Schools  and  Civilian  99B  and  97-B  sales,  remittances  and 
collections.  Commissions  earned,  commissions  received  and 
commissions  due,  together  with  proper  computation  to  show 
the  amounts  due.  (Ans.  to  Interrogatories  Rec.  265  to  278) 
Also  attached  are  Exhibits  DD  (page  77)  and  EE  (page  79) 
showing  that  Colliers  is  holding  over  their  rights  a  total  of 
$340,871.97. 

Based  on  Exhibits  CC,  DD  and  EE  above  mentioned. 
Gates  contends  that  he  is  entitled  to  the  following  recovery 
under  his  three  quantum  meruit  counts: 

Australia— 98B. 

Note,  plaintiffs  experience  shows  that  6/7  of  the 
36%  commission  is  paid  salesmen  and  used  to  cover 
expenses.  Therefore  1/7  remains  for  plaintiff.  There- 
fore see  Exhibit  CC,  thus: 

$  30,065.05  (1/7  of  $210,448.41)  (36%  row) 

40,920.52  7%  row 

81,298.64  12.5%  row 

6,503.89  1%  row 

29,228.95  5%  row 

$188,017.05  amount  of  suit 
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Military— 96B. 

$159,989.89  - - 34%  row 

32,939.10  7%  row 

61,496.65  12.5%  row 

4,705.59  1%  row 

23,527.93  - 5%  row 

$282,659.16 

-129,210.48  less  commission  received 

$153,448.68  amount  of  suit 

Japan  Civilians  and  Schools,  97B  and  99B- 
$110,482.89 
9,763.14 

$120,246.03 

-38,906.78   (12,426.58,  acc't  bal.  +  26,480.20,  Sales  Dis- 
count) 

$  81,339.25  amount  of  suit 

Total  of  98B,  96B,  97B  and  99B. 

Australia  98B  _ $188,017.05 

Military  96B  153,448.68 

Japan  Civilians  97B  and  Schools  99B  ....  81,339.25 

Plaintiff's  Total  Claim    $422,804.98 
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IV 

Trial   Court  Erred   in   Finding   and   Concluding 
Elmbezzlement,  Fraud  and  Criminal  Breach  With- 
out Evidence  of  the  Substantive  Japanese  Law 
on  Subject 

The  trial  court  was  fully  advised  in  a  "Pretrial  Brief 
on  Conflicts  of  Laws  Problems  in  Case,"  filed  by  counsel 
for  Gates,  appellant,  on  December  10,  1965  (Rec.  525-531, 
at  529)  that: 

"Colliers  bases  its  counterclaim  and  defense  on  various 
acts  of  plaintiff  (Gates)  which  took  place  in  Japan. 
The  law  is  clear  that  the  law  of  the  place  of  performance 
applies  in  these  cases."     (Rec.  529) 

Since  the  law  on  the  subject  was  so  clearly  presented  in  an 
aiticle  in  50  ALR  2d  254  entitled  "What  Law  Governs  in 
Determining  Whether  Facts  and  Circumstances  Operate  to 
Terminate.  Breach,  Rescind  or  Repudiate  a  Contract," 
appellant  Gates  quoted  from  said  article  (Rec.  529)  as 
follows: 

"The  general  rule  is  that  unless  a  contrary  intention 
is  expiessed  in  the  contract,  matters  connected  with 
the  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Questions  as  to  whether 
there  is  an  effective  termhuition,  breach^  rescission,  or 
repudiation  of  a  contract  have  been  recognized  as 
matters  of  performance  xcithin  the  rule  stated  above. 
Where  a  contract  is  to  be  performed  at  more  than  one 
place,  the  laxv  of  the  place  in  which  the  specific  acts 
complained  of  as  a  breach  or  termination  of  the  contract 
were  dojie  or  to  be  done  is  controlling.  The  law  of  the 
place  of  performance  of  a  contract  has  also  been  held 
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to  determine  questions  as  to  whether  there  is  an  excuse 

for  nonperformance,  such  as  illegality  or  impossibility 
of  performance,  whether  a  contractual  right  has  been 
i'orff  itcd,  and  whether  a  contractual  obligation  has  been 
discharged."     (Emphasis  ours) 

In  spite  of  the  foregoing  article  and  all  the  supporting 
cases  cited  in  said  article,  the  court  found  as  shown  in 
footnote  P. 

In  the  first  place  the  Japanese  statute  on  embezzlement 
was  not  introduced  in  evidence.  The  substantive  law  of 
fraud  of  Japan  as  a  basis  for  civil  action  for  damages  or  as 
a  defense  was  not  introduced  in  evidence.  After  a  clear 
warning  by  Gates  that  the  law  of  Japan  must  be  proven 
by  Collier  if  it  is  to  rely  on  the  defense  of  fraud,  Collier 
cVajly  dis'egarded  said  warning  and  did  not  prove  said 
law.  Gates,  appellant,  even  notified  Colliers  in  open  court 
about  the  holding  of  this  Court  of  Appeals  in  Philip  v.  Macri. 


6 —  "This  court  has  already  indicated  orally  from  the  bench  and 
now  states  again  that  the  three  ledgers  (Exs.  B13-A,  B  and  C) 
on  their  face  show  that  as  of  May  13,  1960,  Gates  began  embezzling 
monies  due  Collier  under  the  first  contract  and  continued  such 
embezzlements  until  Bennett  discharged  him  as  Collier's  repre- 
sentative in  Japan  and  took  over  the  business  on  May  2,  1962. 
The  two  weeks'  notice  provided  by  the  contract  was  obviously  in- 
tended to  apply  to  a  voluntary  termination  of  the  contract — with- 
out involving  any  such  gross  and  criminal  breach  thereof,  as  found 
here.  By  May  2,  1962,  Bennett  had  before  him  clear  and  positive 
proof  of  Gates'  fraud.  Bennett's  letter  of  discharge  on  May  2 
and  his  acts  immediately  thereafter  constituted  ample  notice 
to  Gates  that  the  contracts  were  forthwith  terminated,  and  for 
what  reason.  Nork's  actions  in  Australia,  likewise  gave  the  same 
notice.  Under  the  factual  circumstances,  the  two  weeks'  notice 
referred  to  in  the  contract  had  no  application.  The  breach  by 
Gates  was  so  substantial  and  fundamental  as  to  completely  destroy 
the  personalized  foundation  of  the  contracts  and  negated  any  pos- 
sibility of  Gates  being  permitted  to  continue  to  run  Collier's  Japan 
and  Australian  operations.  Failure  to  terminate  promptly  after 
discovery  of  Gates'  fraud  would  have  waived  the  breach.  All 
Collier-Gates  contracts  were  terminated  as  of  May  2,  1962."  (Rec. 
696-697) 
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1958,  9  C.C.A.,  261  F.  2d  945,  75  ALR  2d  523   (hereafter 
discussed). 

The  above  article  in  50  ALR  2d  254  well  discusses  the 
law  but  it  is  also  stated  in  16  Am.  Jur.  25  as  follows: 

"The  broad,  uncontroverted  rule  is  that  the  lex 
loci  will  govern  as  to  all  matters  going  to  the  basis 
of  the  right  of  action  itself  .  .  ."     16  Am.  Jur.  2d  25. 

See:  Central  Vermont  Ry.  Co.  v.  White,  238  U.S.  507, 
59  L.  Ed.  1433,  35  S.  Ct.  865;  Cuba  R.  Co.  v.  Crosby, 
222  U.S.  473,  56  L.  Ed.  274,  32  S.  Ct.  132;  American 
Bannna  Co.  v.  United  Fruit  Co.,  213  U.S.  347,  53 
L.  Ed.  826,  29  S.  Ct.  511;  Sciidder  v.  Union  Naticmal 
Bank,  91  U.S.  406,  23  L.  Ed.  245;  Brown  v.  Ford 
Motor  Co.,  (1931  CCA.  10,  Okla. )  48  F.  2d  732; 
Repsold  V.  New  York  Life  Ins.  Co.,  (1954.  CCA. 
7,  111.)  216  F.  2d  479. 

With  relation  to  the  problem  of  the  proof  of  foreign 
laws  Section  226-3  of  the  Revised  Laws  of  Hawaii,  1955, 
provides  as  follows: 

"Sec.  226-3.  Laws  of  foreign  country.  The  law  of 
a  jurisdiction  other  than  those  referred  to  in  section 
226-1  .  .  .  (which  refers  to  laws  of  other  states  and 
territories  of  the  United  States)  shall  be  an  issue  for  the 
court,  but  shall  not  be  subject  to  the  foregoing  pro- 
visions concerning  judicial  notice.  (L.  1941.  c.  110.  s.  5; 
R.  L.  1945,  s.  9933.)" 

Section  224-6  provides  as  follows: 

"Sec.  224-6.  Uniform  proof  of  statutes.  Printed 
books  or  pamphlets  puiporting  on  their  face  to  be  the 
session  or  other  statutes  of  any  of  the  United  States 
or  the  territories  thereof,  or  of  any  foreign  jurisdiction, 
and  to  have  been  printed  and  published  by  the  authority 


of  any  such  state,  territory  or  foreign  jurisdiction  or 
proved  to  be  commonly  recognized  in  its  courts,  shall 
be  received  in  the  courts  of  the  Territory  as  prima  facie 
evidence  of  such  statutes.  (L.  1927,  c.  109,  s.  1;  R.  L. 
1935,  s.  3837;  R.  L.  1945,  s.  9885.)" 

On  the  pioblem  of  the  proof  of  foreign  laws  in  Walton  v. 
Arabian  American  Oil  Co.,  (1956  CCA.  2)  233  F.  2d  541, 
a  case  in  which  plaintiff  was  injured  in  an  auto  accident 
in  Arabia  and  with  relation  to  the  basis  of  recovery,  the  law 
of  negligence  in  Arabia,  the  court  held: 

"The  general  federal  rule  is  that  the  law  of  a 
foreign  country  is  a  fact  which  must  be  proved.  (Foot- 
note cases:  Black  Diamond  S.  S.  Corp.  v.  Robert 
Stewart  &  Sons,  336  U.S.  386,  396-397,  69  S.  Ct.  622; 
Cuba  R.  Co.  V.  Crosby,  222  U.S.  473,  479,  32  S.  Ct. 
132;  Liverpool  and  G.  W.  Steam  Co.  v.  Phoenix  Ins. 
Co.,  129  U.S.  397.  9  S.  Ct.  469." 

This  Ninth  Circuit  Court  in  Philip  v.  Maori,  ( 1958.  CCA. 
9)  261  F.  2d  945,  75  ALR  2d  523,  a  libel  (defamation)  action 
arising  in  Peru  and  governed  by  the  law  of  Peru  where  the 
Peruvian  law  was  not  proven,  held  that: 

"In  this  diversity  case  we  must  apply  Washington 
■  rules  of  conflicts  of  law.  Klaxon  Co.  v.  Stentor  Electric 
Mfg.  Co.,  1941,  313  U.S.  487,  61  S.  Ct.  1020,  85  L.  Ed. 
1477;  Sampson  v.  Channell,  1  Cir.,  1940,  110  F.  2d  754, 
128  ALR  394.  Washington  follows  the  general  rule 
that  the  substantive  law  applicable  to  an  alleged  tort 
is  the  law  of  the  place  where  the  tort  was  committed. 
Restatement  of  the  Law  of  Conflict  of  Laws,  Sees.  377, 
378.  Richardson  v.  Pacific  Power  &  Light  Co.,  1941, 
11  Wash.  2d  288,  118  P.  2d  985;  Mountain  v.  Price, 
1944,  20  Wash.  2d  129,  146  P.  2d  327;  Maag  v.  Voykovich, 
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1955,  46  Wash.  2d  302.  280  P.  2d  680.  Here  there  is  no 
question  but  that  the  alleged  slander  occurred  in  Peru, 
for  the  complaint  alleges  that  the  defamation  was 
uttered,  and  Appellant's  'credit  and  reputation'  injured, 
in  Lima,  Peru. 

'We  are  thus  faced  with  a  situation  where  Appel- 
lant's cause  of  action  arose  in  and  should  be  governed 
by  the  law  of  Peru,  but  no  Peruvian  law  is  pleaded  or 
proved.  As  seen  above  (Footnote  1,  supra),  there  is  a 
diversity  of  views  on  where  this  leaves  a  litigant.  Does 
the  cause  of  action  fall  for  failure  to  allege  an  essential 
of  the  complaint,  or  does  the  forum  assume  the  foreign 
law  is  the  same  as  the  law  of  the  forum  and  apply  it? 

"We  hold  that  the  instant  case  is  controlled 
by  the  principles  set  forth  bj'  Justice  Holmes  in  Cuba  R. 
Co.  V.  Crosby,  1912,  222  U.S.  473,  32  S.  Ct.  132,  56 
L.  Ed.  274,  38  LRA  NS  40.  There,  the  Court  was  un- 
willing to  assume  that  the  law  of  Cuba  (locus  delicti) 
was  the  .same  as  the  common  law.  Thus,  as  the  law 
of  Cuba  had  not  been  pleaded  or  proved,  the  judgment 
entered  for  plaintiff  in  the  trial  court  was  reversed. 
Holmes  pointed  out  that  while  it  might  be  reasonable 
to  presume  that  as  between  two  common  law  countries, 
the  common  law  of  one  was  the  same  as  that  of  another; 
that  even  as  between  two  such  countries  there  would 
be  no  such  presumption  where  a  statute  was  involved; 
i.e.,  a  statute  of  one  would  not  be  presumed  to  be  a 
statute  of  the  other;  and  where  both  were  not  common 
law  countries,  the  limits  of  the  presumption  would  be 
narrower  still. 

"Where  one  country's  judicial  system  is  based  on 
the  Common  Law  and  the  other's  on  the  Civil  Law,  both 
systems  having  been  modified  by  statutory  changes. 
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there  is  little  to  recommend  the  employment  of  a  pre- 
sumption that  the  law  of  one  is  the  same  as  the  law 
of  the  other. 

"We  do  not  presume  that  the  law  of  defamation  in 
Peru  is  the  same  as  the  law  of  defamation  in  the  State 
of  Washington." 

Where  one  depends  on  a  foreign  law  as  a  defense,  if 
the  foreign  law  is  not  proven,  such  a  defense  is  unavailable 
to  defendant.  Askaninn  v.  Dostumian,  (1809)  174  Mass. 
328,  54  N.E.  845:  Western  U.  Tel.  Co.  v.  Waij,  83  Ala.  542, 
4  So.  844. 

And  where  one  relies  on  a  foreign  law  to  recover  as 
Colliers  does  in  its  counterclaim,  upon  failure  of  proof  of 
foreign  law,  the  case  is  dismissed.  Cuba  R.  Co.  v.  Crosby, 
222  S.  Ct.  473,  32  S.  Ct.  132;  Walton  v.  Arabian  American 
Oil  Co.,  233  F.  2d  541.  Defendant's  counterclaim  based  on 
embezzlement,  fraud  and  criminal  breach  should  be  forth- 
with dismissed.  Its  defense  based  on  fraud  should  be 
denied.  In  these  cases  as  well  as  in  this  Court's  above 
quoted  Philip  v.  Macri  (supra),  dismissal  without  a  remand 
to  the  lower  court  was  the  final  order.  It  isn't  that  Collier 
didn't  know,  but  where  it  was  warned  of  this  court's 
decision  in  Philip  v.  Macri,  Collier  must  take  the  conse- 
quences of  its  wilful  disregard  of  the  opinions  of  this  court. 

Without  a  defense  of  fraud,  Colliers  is  clearly  without 
a  defense  under  Count  Four  of  the  amended  complaint. 
(Rec.  365)  Count  Four  covered  Japanese  Civilians  and 
Schools  (97B  and  99B  accounts). 

Colliers  has  always  been  without  a  defense  under  Count 
Two    fAu.stralia   98B)    and    Count   Three    (Militarv   96B) 


39 

because  Collier  has  admitted  that  Gates  is  not  guilty  of  any 
alleged  fiaudulent  conduct  in  Australia  or  under  the 
military  portion  of  the  contracts. 

V 

Trial  Court  Erred  in  Finding  That  the  Tokyo  District 
Court  Pro-Tern  Decree  Was  Fraudulently  Obtained 

With  relation  to  the  Tokyo  District  Court  order,  the 
trial  couit  found  as  quoted  in  the  footnote  7. 

The  Tokyo  District  Court  Order  is  admitted  by  Collier 
in  its  sworn  answer  ±t:l6  filed  November  10,  1964.  (Rec. 
1G9)  The  gist  of  the  order  is  stated  in  interrogatory  #16. 
(Rec.  120)     The  order  was  received  in  evidence  as  Court's 

Exhibit  A. 

It  is  submitted  that  the  trial  court's  finding  of  "fraudu- 
lent acts  of  embezzlement"  in  this  respect  is  again  based 
on  the  laws  of  Japan  regarding  embezzlement  and  the 
substantive  law  of  fraud.  The  trial  court's  finding  is  there- 
fore subject  to  the  same  objection  that  there  was  no  proof 
of  the  Japanese  law,  as  argued  herein  in   Paragraph   IV 


7 —  ".  .  .  The  court  finds  the  defendant's  claim  that  the  action  in 
Japan  was  brought  by  Gates  for  the  deliberate  purpose  of  injur- 
ing Collier  and  was  without  any  foundation  in  truth,  in  fact, 
or  in  law,  is  true.  The  court  has  reviewed  the  affidavit  upon 
which  Gates  made  his  application  for  the  restraining  order  and 
after  hearing  all  of  the  evidence,  including  the  testimony  of  Gates 
himself,  the  court  finds  that  Gates'  claims  in  his  affidavit  of  June 
8,  1962,  that  he  was  still  the  representative  in  Japan  of  Collier, 
that  the  board  of  directors  had  taken  no  action  to  discharge  him 
as  representative,  and  that  Bennett  misunderstood  Gates'  explana- 
tion of  Japanese  business  on  May  2,  1962,  and  that  the  board  of 
directors  did  not  issue  a  resolution  to  discharge  Gates  as  a  repre- 
sentative in  Japan  was  false,  and  Gates  knew  it  was  false  at  the 
time  he  made  the  statement.  At  the  time.  Gates  knew  that  the 
board  of  directors  had  already  taken  away  all  powers  from  him. 
The  court  finds  that  the  Japanese  court  action  was  but  part  of 
Gates'  wilful  attempt  to  implement  his  fraudulent  acts  of  em- 
bezzlement and  to  postpone  the  day  of  reckoning." 
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above.    Said  arguments  are  hereby  incorporated  by  refer- 
ence. 

Furthermore  it  is  elementary  that  "a  judgment  of  a 
sister  state  cannot  be  challenged  on  the  ground  that  it  was 
obtained  by  false  testimony  or  perjury."  55  ALR  2d  702. 
Littlejield  v.  Payner,  111  Kan.  201,  206  Pac.  114;  McDonald 
V.  Drew,  64  N.H.  547,  15  Atl.  148;  Crescent  Hat  Co.  v.  Chizik, 
223  N.C.  371,  26  S.E.  2d  871;  Hecht  v.  Alton,  (Texas)  59 
S.W.  2d  428;  Allard  v.  La  Plaia,  147  Wash.  497,  266  Pac.  688. 

It  is  further  stated  in  said  authority  that.  "Fraud  in 
the  transaction  upon  which  the  action  is  based  is  not  fraud 
available  as  a  defense  against  a  judgment  in  that  action 
when  sued  upon  in  a  sister  state."  55  ALR  2d  704.  See: 
Berman  v.  Diamond,  (1952  D.C.)  196  F.  2d  590;  Mahoney 
V.  State  Ins.  Co.,  (1907)  133  Iowa  570,  110  N.W.  1041; 
Lovejoy  v.  Ashworth,  94  N.H.  8,  45  A.  2d  218. 

The  Tokyo  Court  order  was  entered  on  June  2,  1962 
and  it  is  still  outstanding.  (Rec.  120  and  169)  The  trial 
court's  amended  decision  was  filed  on  July  8,  1966.  (Rec. 
688)  If  it  was  fraudulently  obtained  Collier's  should  have 
voided  the  order  in  the  Tokyo  Court  at  least  after  this  suit 
was  started  on  July  9.  1964  and  before  trial  was  started 
on  April  18,  1966.     (Tr.  1) 

Furthermore  Collier's  counterclaim  nowhere  alleged 
that  the  Tokyo  Court  Order  was  obtained  by  fraud. 
Collier's  counterclaim  only  alleged  that,  "The  value  of 
the  stock  merchandise  stolen,  dishonestly  retained  and 
converted  by  plaintiff  to  his  own  use  amounted  to  over 
$46,073."  (Rec.  382)  Gates  brought  out  the  fact  of  the 
issuance  of  the  Tokyo  Court  Order  in  the  trial  of  the  cause 
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while  questioning  Mr.  Nork  (Tr.  179)  to  show  that  the  sales 
by  Gates  of  251  sets  after  May  2,  1962,  was  under  the 
Tokyo  Court  Order  and  it  was  proper.  Colliers  in  its  answer 
to  the  interrogatory  regarding  the  order  did  not  claim  fraud 
in  obtaining  the  order  (Rec.  170)  and  admitted  that  it  was 
Gates'  Tokyo  attorney  who  obtained  said  order.  It  is 
required  by  Rule  9(b)  of  the  Federal  Rules  of  Civil 
Procedure  that  "all  averments  of  fraud  or  mistake,  the 
circumstances  constituting  the  fraud  or  mistake  shall  be 
stated  with  particularity."  Colliers  not  only  did  not  allege 
fraud  but  did  not  prove  the  circumstances  surrounding  the 
issuance  of  the  order  by  the  Toyko  Court. 

The  court's  finding  that  Gates  misrepresented  to  the 
Tokyo  court  as  follows: 

"The  court  has  reviewed  the  affidavit  upon  which 
Gates  made  his  application  for  the  restraining  order — 
that  he  was  still  representative  in  Japan  of  Collier, 
that  the  board  of  directors  had  taken  no  such  action — 
and  that  the  board  of  directors  did  not  issue  a  resolu- 
tion to  discharge  Gates  as  a  representative  in  Japan 
was  false  and  Gates  knew  it  was  false  at  the  time  he 
made  the  statement.  At  the  time.  Gates  knew  that 
the  board  of  directors  had  already  taken  away  all 
powers  from  him."     (Rec.  707-708) 

is  not  correct  in  that  in  said  affidavit  Gates  was  speaking 
only  of  the  "registered  representative''  with  the  Japanese 
government.  (Def's.  Ex.  G-1  in  Evidence)  A  careful 
examination  of  the  minutes  of  the  meeting  of  April  26,  1962, 
does  not  reveal  the  revocation  of  such  "registered  repre- 
sentative" registration  was  ever  authorized.  A  copy  of  said 
resolution  appears  on  page  435  of  the  Record.     It  merely 
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removes  Gates  as  vice  president  and  supervisor  of  the 
Asiatic  Division.  Bennett  in  his  letter  of  May  2,  1965, 
doesn't  follovv'  the  corporate  resolution.  (Rec.  437)  The 
claim  of  Colliers  was  subject  to  the  many  complicated 
defenses  stated  in  this  suit.  The  trial  court's  finding  of 
"falsity"  is  not  supported  by  the  evidence  in  any  manner. 

Therefore  the  251  sets  of  the  encyclopedias  and  the 
other  books  sold  after  the  issuance  of  the  court  order  were 
sold  under  a  valid  and  properly  issued  court  order. 

VI 

Assuming  That  Appellant's  Arguments  in  Paragraphs 

I,  II,  in,  IV  and  V  of  This  Brief  Are  Untenable,  Collier's 

Evidence  Was  Insufficient  to  Sustain  Court's  Judgment 

on  Counterclaim  and  Colliers  Did  Not  Prove  Any 

Defense  of  Fraud. 

Assuming  that  Appellant's  arguments  in  Paragraphs 
I,  II,  III,  IV  and  V  are  untenable  to  this  Court,  Appellant 
still  maintains  that  Colliers  cannot  recover  on  its  counter- 
claims based  on  fraud  and  Colliers  did  not  establish  its 
defense  of  fraud: 

A.~96B  (Military),  98B  (Australia)  and  97B  and  99B 
(Japanese  Civilian  and  Schools)  Were  Divisible  Portions 
of  Contracts;  Fraud  If  Any  Concerned  97B  Only. 

At  this  point  it  will  be  helpful  to  this  court  to  advance 
Appellant's  arguments  regarding  divisibility  of  the  Con- 
tracts of  April,  1960  (Plf's.  Ex.  1  in  Evidence)  and  Septem- 
ber, 1961.    (Plf's.  Ex.  2  in  Evidence) 
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Prior  to  April  15,  1960,  there  were  two  separate  con- 
tracts. Plaintiff's  Ex.  5  (Japanese  Civilian)  and  Ex.  4 
(Military).  Each  was  a  separate  operation  in  that  Ex.  4 
(Military)  was  a  U.S.  Dollar  operation  and  Ex.  5  (Japanese 
Civilian  j  was  a  Japanese  Yen  operation.  After  April  15, 
1960,  these  two  operations  were  put  into  one  contract  (Plf's. 
Ex.  1  in  Evidence)  but  because  the  two  operations  were 
still  operated  on  different  currencies,  U.S.  Dollars  and 
Japanese  Yen,  they  were  kept  separate  operations.  Ac- 
counts 96B  and  97B  were  separate  in  sales  personnel  in  that 
Japanese  salesmen  were  used  and  the  sales  were  in  Japanese 
Yen  (Def's.  Ex.  B-13  ABC  in  Evidence);  the  contract  forms 
were  entirely  different  (Plf's.  Ex.  123  in  Evidence) ;  collec- 
tions were  handled  separately  and  banked  separately  (Plf's. 
Ex.  9  in  Evidence)  (Plf's.  Ex.  6  in  Evidence);  the  military 
96B  was  allowed  an  "Imprest  Fund"  while  97B  did  not  hav^e 
such  a  fund  (Plf's.  Ex.  9  in  Evidence) ;  97B  remittances  were 
by  way  of  licenses  and  drafts  (Plf's.  Exs.  11,  12,  14,  32  in 
Evidence ) ;  the  accounting  of  the  97B  and  96B  was  kept 
entirely  separate  (Plf's.  Exs.  75,  108,  120,  121);  97B  orders 
were  filled  from  Tokyo  but  96B  orders  were  sent  out  parcel 
post  to  military  personnel;  97B  term  orders  were  allowed 
a  12-month  period  of  payment  while  96B  term  orders  were 
allowed  24-month  period  of  payment  (Plf's.  Ex.  9  in  Evi- 
dence) and  Colliers  did  not  pay  any  Japanese  income  taxes 
on  its  96B  military  operation  while  it  paid  taxes  on  the  97B 
operations.  (Plf's.  Ex.  106  in  Evidence)  In  other  words 
the  97B  and  96B  accounts  were  as  separate  as  the  two 
separate  operations  under  Plf's.  Exs.  4  and  5  aforementioned. 
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Witness  Nork  testified  as  shown  in  footnote  8. 


8 "Q.     Paragraph    1    reads:      'Branch   number   assigned    is   No. 

96.'    That  was  not  followed? 

"A.     That  was  not  followed. 

"Q.     Why? 

"A.  Because  we  realized  that  we  could  not  put  all  of  this 
in  one  operation.  That  is  to  say,  we  could  not  mix  up  the  military 
business  together  with  the  yen  business.  So  it  had  to  be  separated. 
And  we,  therefore,  had  to  create  three  different  numbers,  one 
for  the  schools  and  library  sales,  which  was  99;  the  yen  accounts 
were  97;  and  the  military  remained  96. 

"So  that  is  why  this  could  not  be  followed. 

"Q.  Now,  let's  get  to  the  school  accounts.  The  school  ac- 
counts were  books  sold  to  Japanese  schools? 

"A.     Schools  and  libraries. 

"Q.     And  these  bore  a  special  price? 

"A.     That's  right. 

"Q.  But  they  were  included  with  the  Japanese  sales  in  the 
monetary  handling? 

"A.     In  the  banking. 

"Q.     In  the  banking? 

"A.     That's  right,  but  not  in  the  bookkeeping. 

"Q.  These  were.  Account  No.  96  was  the  military  account — 
right? 

"A.     Right. 

"Q.     What  is  the  'B'  for? 

"A.  That  means  'Branch.'  We  use  that  term  in  the  States, 
on  the  Mainland,  rather.  91-B  would  be  Atlanta;  2-B  is  Chicago; 
3,  and  so  forth. 

"Q.  Now,  with  relation  to  96,  this  was  operated  entirely 
separate  and  apart  from  the  two  Japanese  yen  accounts,  the  Jap- 
anese schools  and  Japanese  civilians,  separately? 

"MR.  BROWN:  Your  Honor,  I  object  to  the  question  on  the 
ground  that  it  isn't  clear  what  he  means  by  separate.  Separate 
in  what  sense? 

"THE  COURT:     Rephrase  your  question. 

"Q.  (By  Mr.  Kashiwa)  For  example,  in  the  remittance  of 
money,  they  were  handled  separately,  weren't  they? 

"THE  COURT:  These  three  accounts,  is  that  what  you  are 
asking? 

"MR.  KASHIWA:     Yes. 

"Q.  (By  Mr.  Kashiwa)  No.  96  was  entirely  separate  from 
the  civilian,  the  Japanese  civilian? 

"A.     That's  right."  (Tr.  123) 
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With  relation  to  the  Australian  contract  the  trial  court 
found  as  follows: 

"Towards  the  end  of  1961,  Collier  and  Gates  decided 
to  open  up  a  Collier  branch  in  Australia,  and  did  so  in 
January,  1962.  However,  as  to  the  Australian  oper- 
ation, it  was  agreed  that  Gates  would  act  as  an  inde- 
pendent contractor  and  not  as  an  employee  of  Collier 
and  would  be  entitled  to  a  36%  basic  sales  commission. 
Collier  would  open  its  ov\ti  branch  there  to  handle 
only  the  cash  accounts  receivable  and  the  inventory  of 
books,  all  sales  to  be  under  the  control  of  Gates."  (Rec. 
692) 

It  was  not  only  a  separate  contract,  it  was  an  entirely  sepa- 
rate operation. 

In  17  Am.  Jur.  2d  758,  with  relation  to  divisible  con- 
tracts, it  is  stated: 

"No  formula  has  been  devised  which  furnishes  a 
test  for  determining  in  all  cases  what  contracts  are 
severable  and  what  are  entire.  The  primary  criterion 
for  determining  the  question  is  the  intention  of  the 
parties  as  determined  by  a  fair  construction  of  the  terms 
and  provisions  of  the  contract  itself,  by  the  subject  mat- 
ter to  which  it  has  reference,  and  by  the  circumstances 
of  the  particular  transaction  giving  rise  to  the  question. 
Whether  a  contract  is  entire  or  divisible  cannot  be 
determined  by  a  single  term,  phrase,  or  sentence,  even 
though  it  is  broad  enough  to  include  such  meaning, 
unless,  throughout  the  whole  agreement  and  from  the 
surrounding  circumstances,  it  definitely  appears  either 
that  it  was  or  that  it  was  not  the  intention  of  the  parties 
that  the  contract  should  be  entire  and  indivisible.  If, 
in  this  respect,  the  parties  themselves  have  placed  a 
certain  construction  on  the  coyitract,  that  is  to  he  con- 


46 

sidered,  and  acts  of  the  parties  in  treating  the  contract 
as  entire  or  severable  have  an  iinportant  hearing  on  its 
consti-uction.  A  factor  in  determining  whether  a  con- 
tract is  entire  or  severable  is  whether  the  parties 
reached  an  agreement  regarding  the  various  items  as  a 
whole  or  whether  the  agreement  was  reached  by  re- 
garding each  item  as  a  unit.  A  contract  to  do  several 
things  at  several  times  is  divisible  in  its  nature  if  there 
is  no  manifestation  of  a  contrary  intent." 

and  at  page  760,  it  is  further  stated: 

'In  construing  a  contract  to  determine  whether  it 
is  entire  or  severable,  many  of  the  courts  have  regarded 
the  singleness  or  apportionability  of  the  consideration 
as  an  important  test — that  is,  if  the  consideration  is 
single,  the  contract  is  entire,  but  if  the  consideration 
is  expressly  or  by  necessary  implication  apportioned, 
the  contract  is  severable.  Thus,  where  several  things 
are  to  be  done  under  a  contract,  and  the  money  con- 
sideration to  be  paid  is  apportioned  to  each  of  the  items, 
the  contract  is  ordinarily  regarded  as  severable." 

See:  PoUak  v.  Brush  Elect.  Asso.,  128  U.S.  446,  9  S.  Ct. 
119;  Trainman  v.  Pappaport,  (CCA.  3)  41  F.  2d  336,  71 
ALR  475;  Hutchison  v.  New  York  &  P.  Co.,  (CCA.  4) 
229  Fed.  510. 

It  is  submitted  that  96-B  (Military),  98-B  (Australia) 
and  97-B  and  99-B  (Japanese  Civilian  and  Schools)  were 
all  divisible  portions.  In  fact  the  Australian  contract  was 
a  separate  contract  as  the  court  held. 
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The  fact  that  Appellant  was  an  independent  contractor 
further  adds  to  the  above  argument  of  divisibility.  Appel- 
lant argued  below''  that  Appellant  was  an  independent  con- 
tractor as  to  all  these  three  segments  of  the  contract.  96B, 
97B  and  98B. 

In  2  C.J.S.  1027  it  is  stated: 

"An  independent  contractor  and  an  agent  are  not 
always  easy  to  distinguish,  and  there  is  no  uniform 
criterion  by  which  they  may  be  differentiated.  Gener- 
ally, however,  the  relations  are  distinguished  by  the 
extent  of  the  control  which  the  employer  exercises 
over  the  employee  in  the  manner  in  which  he  performs 
his  work.  Wheie  the  will  of  the  employer  is  repre- 
sented only  in  the  result,  and  not  in  the  means  by  which 


9 —  "The  Collier-Gates  &  Son  Corporation  contract  of  May  I, 
1959  (Plf's.  Ex.  4  in  Evidence)  in  describing  the  relationship  of 
the  parties  in  its  military  books  sales  contract  specifically  provided 
as  follows: 

'16.  Nothing  in  this  agreement  shall  be  deemed  to  con- 
stitute either  Gates  or  any  of  its  agents  or  employees  as  an 
agent,  employee  or  representative  of  Collier.' 

In  Colliers  'Procedure  for  Opening  Tokyo  Branch,  Japan'  written 
by  S.  J.  Nork  it  is  stated: 

'Salesmen — Independent  Contractors.  The  law  governing 
free  lance  is  basically  very  similar  to  that  in  the  United  States 
in  that  a  free  lance  salesman  dealing  strictly  on  a  commission 
will  be  considered  an  independent  contractor,  and  the  com- 
pany would  not  be  liable  to  third  parties  as  employer.' 

In  the  April,  1960,  and  September,  1961,  contracts  paragraph  8 
provided  as  follows: 

'8.  All  expenses  incurred  in  connection  with  the  opera- 
tion of  the  Japan  division  of  Collier,  including  the  compensa- 
tion of  sales  personnel,  clerical  personnel,  office  rent,  ware- 
house and  storage  charges,  shall  be  payable  by  Gates. 

'In  the  event  Collier  shall  be  charged  with  or  become 
liable  for  any  of  the  operating  expenses  of  the  Japan  division 
of  Collier  as  hereinabove  set  forth,  it  shall  have  the  right  to 
deduct  any  moneys  paid  by  it  on  account  thereof  from  any 
moneys  that  may  be  payable  by  Collier  to  Gates  under  this 
agreement.'"  (Rec.  516) 
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it  is  accomplished,  and  the  employer  retains  no  control 
over  the  employee  as  to  the  manner  or  means  of 
accomplishing  the  desired  result,  the  employee  is  an 
independent  contractor,  and  he,  and  not  his  employer, 
is  responsible  for  his  own  acts  and  contracts,  and  the 
relation  is  not  changed  by  the  employer's  reservation 
of  the  right  of  supervision  and  approval." 

See:  United  States  v.  Silk,  331  U.S.  704;  Bond  v.  Harrell, 
13  Wise.  2d  369,  108  N.W.  2d  552;  Cannon  v.  Time,  Inc., 
115  F.  2d  423;  75  ALR  2d  725;  126  ALR  1120;  27  Am.  Jur. 
485  and  98  ALR  2d  336. 

Under  these  authorities  Gates  was  clearly  an  inde- 
pendent contractor. 

There  being  three  divisible  portions  to  the  contract, 
and  Colliers  having  admitted  that  the  alleged  fraud,  if  any. 
concerned  only  97B  portion  of  the  contract,  it  is  submitted 
that  Colliers  did  not  have  a  defense  to  plaintiff's  suit  on 
the  96B  (military)  and  98B  (Australia)  portion  of  the  con- 
tract. These  contracts  were  only  terminated  by  the  notice 
of  termination  given  after  the  September  28,  1962,  meeting 
of  Collier's  Board  of  Directors  (Plfs.  Ex.  89  in  Evidence) 
two  weeks  prior  to  October  16,  1962.  Appellant's  figures 
presented  in  Exhibit  CC  in  appendix  of  this  brief  are  based 
on  a  termination  as  of  October  16,  1962. 

As  for  the  97B  portions  of  the  contract,  Appellant 
maintains  that  Colliers  failed  in  its  proof  in  the  particulars 
listed  in  Subparagraphs  B,  C,  D  and  E  to  follow. 
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B.— Collier's  Exhibits  B-13A.  H  and  C  Were  Only  Book  Entries; 
No  Conversion  Was  Proven.  Therefore  No  Action  in  Fraud 
May  Be  Maintained. 

This  argument  is  directed  to  the  97B  claim  only  in 
that  Colliers  admits  that  the  alleged  fraud  was  only  in  the 
97B  portion. 

As  heretofore  argued,  the  Criminal  Statute  of  Japan 
on  Embezzlement  was  not  introduced  in  evidence.  There 
being  no  embezzlement  statute  proven,  Colliers  completely 
failed  in  its  proof  of  conversion  of  any  funds  by  Appellant. 
Appellant  came  into  possession  of  the  funds  lawfully  after 
the  sale  of  the  books  with  full  consent  of  Colliers.  It  will 
be  shown  that  Gates  did  with  said  funds  exactly  what  he 
was  ordered  to  do  in  writing  by  Collier.  So  where  is  the 
conversion  of  funds? 

First  of  all,  as  it  is  well  stated  in  26  Am.  Jur.  2d  609: 

"The  mere  making  of  false  entries  in  books  of 
accounts  is  not  sufficient  evidence  of  an  act  of  con- 
version constituent  to  the  crime  of  embezzlement.  .  .  ." 

And  as  stated  in  17(A)  C.J.S.,  494,  Section  467: 

"As  a  general  rule,  forfeitures  are  not  favored 
either  in  law  or  in  equity,  and  before  a  forfeiture  will 
be  enforced  the  right  thereto  must  clearly  appear 
to  have  arisen.  The  party  insisting  on  the  forfeiture 
must  comply  strictly  with  all  contract  requirements 
and  with  conditions  authorizing  the  forfeiture.  So 
where  forfeiture  is  dependent  on  the  making  of  a 
demand  and  failure  to  comply  with  the  demand,  the 
failure  to  make  a  proper,  specific,  and  reasonable 
demand  is  fatal  to  the  enforcement  of  the  forfeiture  by 
a  court  of  law  or  equity.  Also,  the  party  claiviing 
the  benefit  oj  a  contract  provision  for  forfeiture  must 
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not  be  himself  in  default,  and  he  must  he  free  from 
blame  for  the  other  party's  default.  A  party  loill  not 
be  permitted  to  take  advantage  of  his  oivn  independent 
act  to  work  a  forfeiture  of  his  own  contract.  A  forfei- 
tiLre  cannot  be  had  on  grounds  other  than  those 
specified  in  the  contract." 

It  is  important  to  note  that  Colliers  did  not  supply  Gates 
with  any  funds  with  which  to  start  the  Tokyo  office.  But 
out  of  the  sale  of  each  set  of  books  for  $269.50,  Gates  was 
allowed  his  34%  to  pay  his  salespeople  and  send  $172.50 
to  New  York.  If  he  gave  a  5%  discount  to  the  customer, 
there  was  nothing  left  for  him.  Plaintiff's  Ex.  Ill  in  Evi- 
dence well  explains  this  on  a  100  set  basis.  The  arithmetic 
quoted  in  said  Exhibit  111  is  as  follows: 

Total  selling  value  $26,950.00 

34  %  commission  -8,483.00 


$18,467.00 
$172.50  per  set  remittance  -17,250.00 


$  1,217.00 
Discount  1,200.00 


Left  over  in  Tokyo  $        17.00 

The  above  letter  from  Gates  to  witness  Nork  was  dated 
October  16,  1960,  so  Colliers  well  knew  that  Gates  couldn't 
continue  the  Tokyo  office  because  there  were  term  sales 
as  well  as  cash  sales  unless  he  utilized  the  following  two 
written  authorizations  given  by  Collier: 
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1)  "Terms:  Full  avicnint  of  invoice  covering 
cost  of  books,  payable  in  U.S.  Dollars  in  twelve  {12) 
equal  monthly  installments,  starting  thirty  (30)  days 
from  the  time  this  shipment  of  books  has  cleared 
through  customs  into  Japan."  (Rec.  130,  132)  (Plf's. 
Exs.  24,  26  in  Evidence )  (Emphasis  ours)  (This  was 
also  repeated  in  the  Japanese  Import  Licenses). 

2 )  "After  the  Tokyo  Bank  Account  has  sufficient 
yen  deposits,  the  salespeople  paid  on  yen  accounts  will 
be  paid  in  yen  from  this  account  (Tokyo  yen  account)." 
Plf's.  Ex.  9  in  Evidence  at  page  3. 

The  first  authorization  (1)  permitted  him  to  remit  in  12 
equal  monthly  installments  the  full  amount  of  the  invoices. 
No  remittance  was  required  on  a  set-for-set  basis.  So  if 
there  were  a  cash  sale,  payment  therefor  may  be  made 
in  12  equal  installments  so  that  under  (2)  above  the  34% 
commission  ($84.83)  under  term  yen  sales  where  the  down 
payment  was  for  example  only  $10  may  be  paid  because 
Colliers  did  not  supply  Appellant  with  an  "Imprest 
fund"  for  Tokyo  yen  sales.  ( I )  above  supplied  the  neces- 
sary "slack"  and  (2)  contemplated  such  a  "slack"  because 
as  stated  in  Plaintiff's  Ex.  1 1 1  in  Evidence  nothing  remained 
out  of  each  $269.50  after  the  34%  Commission  was  paid,  the 
$172.50  remittance  sent  to  New  York  and  a  discount  given. 

In  other  words  the  "slack"  was  provided  for  in  writing 
by  Colliers.  It  is  submitted  that  where  Colliers  consented 
to  the  "slack"  in  writing,  it  cannot  accuse  Gates  of  fraud 
because  it  is  elementary  that  there  is  no  conversion  when 
one  consents. 

The  evidence  in  this  case  further  shows  the  Japanese 
yen  remittances    (Rec.   139-146)   from  appellant  in  Tokyo 
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to  Colliers  in  New  York  converted  into  U.S.  Dollars  as 
shown  in  footnote  10. 

In  other  words  in  accordance  with  the  invoices  and  the 
import  licenses  the  amounts  due  were  sent  in  accordance 
with  ( 1 )  abovequoted.  The  sums  were  sent  in  lump  sums, 
without  earmarking  the  amounts  remitted  set  by  set. 
Collier  was  therefore  concerned  with  the  total  remittance 
and  this  was  to  be  on  a  12-month  equal  payment  basis. 
Each  of  the  invoices  were  met  under  ( 1 )  above  exactly  in 
accordance  with  (1).  Certainly  there  was  a  "slack"  when 
cash  sales  remittances  were  not  sent  immediately  but  when 
Colliers  agi-eed  to  12  months  equal  payment  of  its  total 
monies  amounts,  Colliers  cannot  object. 


10- 


July  1960 

$1,000 

September  1960 

6,000 

October  1960 

5,500 

November  1960 

5,000 

Deceinber  1960 

9,500 

January  1961 

$16,500 

February  1961 

10,500 

March  1961 

17,500 

April  1961 

14,000 

May  1961 

15,500 

June  1961 

17,500 

July  1961 

18,000 

August  1961 

9,500 

September  1961 

11,250 

October  1961 

10,500 

November  1961 

10,000 

December  1961 

1,000 

January  1962 

$5,500 

February  1962 

13,200 

March  1962 

7,182.50 

Total 

$204,632.50 
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And  payments  to  Gates  of  the  34 7r  ($84.83)  commission 
under  term  yen  sales  where  down  payments  were  less  than 
$84.83  under  (2)  above,  were  certainly  with  Collier's 
written  consent. 

Payment  for  Japanese  taxes  were  also  made  out  of 
the  alieady  drained  Tokyo  yen  account.  (Plf's.  Ex.  106 
in  Evidence)  Transportation  Expenses  for  the  Yokohama 
to  Tokyo  haul  of  books  were  also  paid.  (Plf's.  Ex.  115 
in  Evidence)  Colliers  permitted  payment  of  Gates  airline 
tickets  from  said  account.  (Plf's.  Ex.  84  in  Evidence) 
Colliers  knew  that  these  excessive  drains  on  the  yen  ac- 
counts also  existed.  How  was  Gates  to  pay  these  amounts 
when  Colliers  itself  knew  that  the  Tolcyo  Yen  Account 
existed  by  reason  of  the  "slack."  Colliers  gave  Gates  au- 
thority under  ( 1 )  above  quoted  and  he  used  it. 

And  finally  Gates  was  appointed  to  operate  the  Tokyo 
office  with  a  broad  written  general  power  of  attorney. 
(Plf's.  Ex.  82  in  Evidence)  In  the  absence  of  an  embezzle- 
ment statute,  one  given  such  a  broad  power  of  attorney  can 
never  be  held  for  conversion  of  funds  where  he  is  directed 
by  other  documents  to  do  as  he  did. 

Furthermore  Collier's  case  is  further  weakened  in  that 
there  was  debtor  and  creditor  relationship  between  Gates 
and  Collier.  The  trial  court  found  that  there  was  no 
debtor-creditor  relationship  between  Colliers  and  Gates  but 
it  is  submitted  that  such  finding  is  completely  contrary 
to  the  evidence. 
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Witness  Simon  J.  Nork  testified  as  shown  in  the  foot- 
note 11. 

For  the  96B  military  accounts  there  was  an  "impress  fund" 
but  for  the  97B  Japanese  Civilian  accounts  no  impress 
fund  was  provided.  In  other  words  on  a  term  sale  in 
Japanese  yen,  where  there  was  a  down  payment  of  the  yen 
equivalent  of  $10.00,  Colliers  immediately  owed  Gates 
($84.83-10.00)  $74.83.  There  were  1,404  term  sales  or 
a  total  of  $119,101.32   ($84.83  x  1,404)   was  involved.     So 

1 1 — "Q.     Now,  will  you  refer  to  paragraph  5? 

"THE  COURT:     Of  E.xhibit  1? 

"MR.  KASHIWA:     Yes,  paragraph  5. 

"Q.  (Continuing)  Paragraph  5  with  relation  to  the  34 
per  cent  commission.  All  right,  now,  if  there  was  a  $269.00  order 
of  encyclopedias,  and  there  was  a  $10.00  down  payment,  the  first 
payment,  the  first  payment  on  that  set,  what  was  due  Gates? 

"A.  The  difference  between  the  $10.00  that  he  retained  and 
the  34  percent  that  he  was  supposed  to  receive,  which  will  de- 
pend— 

"Q.  Assuming  that  it  is  $269.50,  the  34  percent  was  about 
$84.00,  am  I  right? 

"A.     Yes. 

"Q.  And  so  with  $10.00  down,  there  would  be  about  $74.00 
owing  to  Gates? 

"A.     Correct. 

"Q.     That  is  the  way  it  was  operated? 

"A.     That  is  the  way  it  is  operated."  (Tr.  89-90). 

And  he  further  stated: 

"Q.  Yes.  And  also  you  did  testify  that,  for  example,  if 
there  was  a  term  sale  with  less  than  34  percent  payment,  for 
example,  10  percent  payment,  then  Collier  would  owe  Gates  the 
balance? 

"A.     That's  right. 

"Q.  In  other  words,  there  was  a  lot  of  debit  and  credit  going 
on? 

"A.     Correct.     That  will  be  explained  by  our  accountant. 

"Q.     This  was  quite  complicated,  am  I  right? 

"A.     Correct."  (Tr.  149-150). 
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these  term  sales  in  Yen  immediately  created  a  creditor- 
debtor  relationship. 

A  further  debtor-creditor  relationship  was  created  in 
New  York  in  that  with  relation  to  the  $172.50  sent  to 
New  York  for  each  set  sold  under  the  import  licenses  the 
$172.50  was  made  up  of  the  following: 

Collier's  Right 

40.5'/r  $118.00 
Gates'  Rights 

12.5%  34.00 

7%  17.00 

1%  3.00 


$172.00 

In  other  words  some  of  Gates'  own  funds  were  sent 
to  New  York.  ( Tr.  386 )  With  the  debtor-creditor  relation- 
ship in  existence  there  was  no  embezzlement  proven. 
Neither  was  fraud  proven. 

In  18  Am.  Jur.  580.  it  is  stated: 

"Sec.  20.  Debtor  and  Creditor  Relation. — Gener- 
ally, when  dealings  between  two  persons  create  a 
relation  of  debtor  and  creditor,  a  failure  of  one  of  the 
parties  to  pay  over  money  does  not  constitute  the  crime 
of  embezzlement.  For  example,  a  laundry  agent  who  is 
paid  by  commissions  and  who  is  charged  with  the  entire 
amount  of  laundry  work  done  stands  in  the  relation 
of  debtor  to  the  laundry  company.  He  holds  money 
collected  in  such  capacity  and  cannot  be  convicted  of 
embezzlement.  Similarly,  a  contract  for  the  sale  of 
money  creates  a  relation  of  debtor  and  creditor,  and  not 
one  of  trust,  so  that  a  failure  to  pay  over  the  money  does 
not  constitute  embezzlement. 
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"Ordinarily,  whether  the  relation  of  debtor  and 
creditor  exists  depends  upon  the  facts  of  the  particular 
case.  Where  a  principal  acquiesces  in  his  agent's 
practice  of  depositing  rents  collected,  on  his  general 
account,  and  of  treating  the  deposits  as  his  own,  such 
a  course  of  dealings  may  divest  the  principal  of  his 
specific  property  in  the  deposits  and  establish  the 
relation  of  creditor  and  debtor  between  him  and  his 
agent." 

See  also:  MacGray  v.  Bennett,  250  N.C.  707,  110  S.E.  2d  324; 
26  Am.  Jur.  2d  567;  U.  S.  v.  Mason,  218  U.S.  517,  31  S.  Ct. 
28. 

It  is  submitted  that  therefore  under  the  circumstances 
in  this  case  there  was  no  conversion  proven.  There  was 
no  fraud  proven. 

C. — Colliers  Failed  to  Prove  Alleged  Fraud  Proximately  Caused 
Pecuniary  Losses. 

One  of  the  most  elementary  rules  of  law  in  a  civil 
action  for  damages  based  on  fraud  is  that  the  complainant 
must  prove  "actual  pecuniary  loss"  suffered  as  a  proximate 
cause  of  the  alleged  fraud. 

In  the  recent  case  of  Toho  Bussan  Kaisha,  Ltd.  v. 
American  President  Lines,  Ltd.,  (1959,  CCA.  2,  N.Y.)  265 
F.  2d  418,  wherein  the  court  held: 

"(3,  4)  The  New  York  decisions  make  it  plain 
that  the  recovery  allowable  for  fraud  is  not  punitive 
in  nature.  The  plaintiff  is  entitled  to  he  indemnified 
only  for  actual  pecuniary  loss.  Hanlon  v.  Macfadden 
Publications,  1951,  302  N.Y.  502,  511.  99  N.E.  2d  546, 
24  ALR  2d  733;  Ro.ss  v.  Preston,  1944,  292  N.Y.  433,  436, 
55  N.E.  2d  490;  Sager  v.  Friedman,  1936,  270  N.Y. 
472,  480-481,    1    N.E.   2d   971;   see   also  Reno  v.   Bull, 
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1919,  226  N.Y.  546,  553,  14  N.E.  144  (even  possible 
profits  may  not  be  recovered).  We  therefore  find  no 
merit  in  plaintiffs  principal  contention.  (Emphasis 
curs) 

"(5)  The  next  question  raised  by  this  appeal 
is  who  has  the  burden  of  establishing  plaintiff's  actual 
pecuniary  loss.  This  question  is  also  governed  by  the 
law  of  New  York.  Palmer  v.  Hoffman,  1943.  318  U.S. 
109,  63  S.  Ct.  477,  87  L.  Ed.  645;  Sampson  v.  Channell, 
1  Cir.,  1940,  110  F.  2d  754,  128  ALR  394,  certiorari 
denied  310  U.S.  650,  60  S.  Ct.  1099,  84  L.  Ed.  1415. 

"(6)  Judge  Dimock  dismissed  the  plaintiff's 
action  at  the  close  of  its  case  on  the  ground  that  it  had 
failed  to  prove  damages.  We  think  Judge  Dimock  was 
correct.  Under  the  law  of  New  York  plaintiff  has 
the  burden  of  establishing  that  the  amount  it  paid  out 
on  the  ten  false  bills  exceeded  any  sum  or  sums  which 
it  may  have  received  on  account  of  this  transaction. 
Merely  proving  that  the  money  was  paid  out  in 
reliance  on  false  bills  of  lading  is  only  part  of  the  story. 
Sager  v.  Friedman,  supra,  270  N.Y.  at  page  482,  1 
N.E.  2d  at  page  974;  Deutsch  v.  Roy,  1st  Dept.  1934, 
239  App.  Div.  714,  268  N.Y.S.  606,  affirmed  1935,  269 
N.Y.  508,  199  N.E.  510;  Woolson  v.  Waite,  158  Wi.sc. 
764,  768,  286  N.Y.S.  619,  affirmed  4th  Dept.  1936,  247 
App.  Div.  855,  286  N.Y.S.  624.  Here  the  record  does 
not  show  that  the  plaintiff  suffered  any  actual  pecuni- 
ary loss." 

In   Automatic   Truck   Loader   Corporation   v.    City   o/ 
New  York,  (1945)  57  N.Y.S.  2d  295,  the  court  held: 

"(15)  There  is  no  basis  for  awarding  to  the  plain- 
tiffs what  they  would  have  obtained  if  the  repre- 
sentations were  true.     Reno  v.  Bull,  226  N.Y.  546,  124 
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N.E.  144,  was  an  action  brought  by  the  purchaser  of 
stock  for  damages  resulting  from  false  representations 
bv  the  seller.  The  court  said,  per  McLaughlin,  J.,  226 
NY.  at  pages  552,  553.  124  N.E.  at  page  146:  'The 
rule  as  to  the  measure  of  damages  is  not  the  one  to 
be  appMed.  The  court  said  to  the  jury  that  if  the  plain- 
tiff were  entitled  to  recover,  then  he  should  be  awarded 
"the  difference  between  the  value  of  the  stock  at  the 
time  it  was  sold  to  him  *  *  *  and  the  value  of  the  stock 
as  it  would  have  been  at  that  time  if  the  representations 
were  true."  The  purpose  of  an  action  for  deceit  is  to 
indemnify  the  party  injured.  All  elements  of  profit 
are  excluded.  The  true  measure  of  damage  is  in- 
demnitTj  for  the  actual  pecuniary  loss  sustained  as 
the  direct  result  of  the  wrong.'  "     (Emphasis  ours) 

The  question  therefore  is  whether  Colliers  proved  ''actual 
pecuniary  loss  sustained  as  a  direct  result  of  the  wrong." 

First  of  all  the  alleged  fraud  was  only  in  the  97B 
(Japan  Civilian)  phase  of  the  contracts.  No  fraud  of  any 
nature  was  proven  in  the  99B  (Japan  schools),  96B  (Mili- 
tary) and  98B  (Australian)  phases  of  the  contracts.  There- 
fore without  any  fraud  in  these  three  phases  ( 99B,  96B  and 
98B)  of  the  contracts  there  can  be  no  damages  caused 
by  fraud.  The  trial  court  erred  in  allowing  damages  on 
the  counterclaim  to  Colliers  under  the  99B  and  96B  phases 
of  the  contracts.    The  trial  court  found  as  follows: 

"His  calculations  (Collier's  Accountant,  Rabino- 
witz)  made  on  a  basis  most  favorable  to  Gates,  showed 
that  out  of  a  gi'oss  sales  of  over  $1,069,549  Gates'  lia- 
bility under  the  12.5%  clause  for  96B  (military)  and 
97B  (Japan  Civilian)  accounts,  as  well  as  the  10% 
liability  clause  on  the  99B  Japan  schools  accounts  was 
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$185,822.  Only  the  Australian  accounts  reflected  a 
credit  due  Gates  on  term  business.  As  indicated  by 
the  calculations  of  Rabinowitz,  Gates  still  owes  Collier 
$169,013  under  the  contracts." 

The  figiu-e  $169,013  broken  down  (Def's.  Ex.  R.  48  in 
Evid.)  was  as  follows: 

96B   (Military)  $54,366 

99B   (Japan  Schools)  27,052 

97B   (Japan  Civilians)  90,150 

98B   (Australia  I  (   2,555) 
(this  was  a  plus  figure  I 

It  is  submitted  that  the  court  erred  in  allowing  for  96B 
$54,366  and  for  99B  $27,052.  The  98B  figure  of  only 
$2,555,  although  a  plus  figure  was  in  error  in  that  it  should 
have  been  plus  $351,699.83.  (See  Exhibit  CC,  appendix 
herein.) 

As  for  the  97B  (Japan  Civilian)  figure  of  $90,150  the 
trial  court  was  in  complete  error  in  that  only  losses  proxi- 
mately caused  by  the  alleged  fraud  may  be  assessed  against 
Appellant.  The  alleged  fraud  committed  by  Collier's  Ex- 
hibit B-13  A,  B  and  C  (as  shown  by  Argument  B  above) 
did  not  cause  any  loss  or  damage  to  Colliers.  The  whole 
plan  of  the  Tokyo  office  set  up,  started  without  any  funds 
and  requiring  remittance  of  practically  all  remaining  out 
of  the  $269.50  gross  sales  price,  after  the  34^f  commission 
is  paid  and  57(  commission  given  revolved  about  these 
two  clauses: 

1)  "Terms:  Full  amount  of  invoice  covering  cost 
of  books  payable  in  U.S.  Dollars  in  twelve  (12)  equal 
monthly  installments,  starting  thirty  (30)  days  from 
time  this  shipment  of  books  has  cleared  through  cus- 
toms into  Japan."    ( Rec.  130,  132 ) 


60 

2)  "After  the  Tokyo  Bank  Account  has  sufficient 
yen  deposits,  the  sales  people  paid  on  yen  accounts  will 
be  paid  in  yen  from  this  account."  (Pit's.  Ex.  9  in 
Evidence ) 

As  argued  fully  in  Paragraph  B  above  Colliers  agreed  by 
(1)  above  to  a  "slack"  in  the  remittance  of  funds  and 
Colliers  agreed  by  (2)  that  said  "slacked"  funds  may  be 
used  to  pay  the  term  yen  sale  34%  commission  which 
Colliers  owed  the  salesman  if  the  down  payment  was  only 
$10.00  for  example.  Nothing  was  lost  by  Colliers  by  the 
"slack."  It  even  consented  to  the  "slack."  And  payment 
of  what  Colliers  owed  already  certainly  was  not  a  "pecuni- 
ary loss."  Colliers  wanted  the  salesman  to  be  paid  by  using 
funds  caused  by  the  "slack."  Colliers  consented  in  writing 
by  (1)  and  (2)  above.  How  could  it  represent  to  this  court 
that  any  pecuniary  losses  were  incurred? 

Being  unable  to  prove  a  loss  proximately  caused  by 
the  alleged  fraud,  if  any,  Colliers  shifted  in  midstream 
of  its  case  to  proving  contractual  liability  under  the  12y2% 
and  10%  clauses  of  Plaintiffs  Exhibits  1  and  2  in  Evidence. 
As  it  will  be  shown  in  Paragraph  D  to  follow.  Colliers  is 
precluded  from  doing  this  in  that  it  elected  to  sue  in  tort 
and  it  may  not  now  seek  to  restore  a  rescinded  contract 
and  bring  to  life  what  is  considered  "annihilated." 

D, — Colliers  Rescinded  Its  Contract  of  September,  1961  and 
Cannot  Sue  for  Future  Liabilities  to  Arise  under  the  Said 
Contract. 

As  for  the  April  15,  1960,  contract  (Plf's.  Ex.  1  in 
Evidence)  the  evidence  is  that  Colliers  was  fully  paid 
for  in  its  97B  portion  in  that  Colliers  paid  the  121/2% 
commission  thereunder  in  the  sum  of  $18,834.24.     (Tr.  386) 
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The  first  payment  was  for  $9,353.25  for  sales  numbers 
97B  1-303.  (Tr.  386)  The  last  payment  is  evidenced  by 
Plaintiff's  Ex.  93  in  Evidence  showing  payment  of  $9,480.99 
for  accounts  304  to  607.  Plaintiff's  Ex.  75  in  Evidence,  a 
document  prepared  by  Colliers,  shows  only  607  sales  by 
P.  F.  Collier  &  Son  Corp.  It  shows  no  loss  to  P.  F.  Collier 
&  Son  Corp.  (See  also  Plf's.  Ex.  121  in  Evidence)  so  a  full 
121 2  7c  vvas  paid.  It  is  submitted  that  since  there  was  no 
loss,  no  action  for  fraud  could  be  maintained  on  said  con- 
tract of  April  15.  1960.  Toho  Bussan  Kaisha,  Ltd.  v. 
American  President  Lines,  (1959,  CCA.  2)  265  F.  2d  418. 

As  for  the  September,  1961,  contract  (Plf's.  Ex.  2  in 
Evidence)  Colliers  chose  to  terminate  the  contract  by  a 
written  notice  (assuming  for  this  argument  that  it  was  a 
valid  notice).  Colliers  thereby  rescinded  the  contract 
and  it  cannot  again  enforce  any  liabilities  arising  under 
the  contract  subsequent  to  May  2,  1962.  Election  to  sue 
in  tort  for  the  alleged  wrong  done  under  Colliers'  Exhibit 
B-13  A.  B  and  C  covering  the  period  May,  1960  to  May,  1962, 
also  meant  a  rescission  of  the  contract  of  September,  1961. 
The  contract  is  "annihilated"  by  the  rescission  and  Colliers 
may  not  enforce  any  rights  under  the  contract  under  any 
assumption  that  the  contract  was  in  existence. 

In  25  Am.  Jur.  2d  674  under  the  topic  "Election  of 
Remedies,"  with  relation  to  the  effect  of  election  it  is 
stated: 

■'Where  a  party,  with  knowledge  of  the  facts,  and 
in  the  absence  of  fraud  or  imposition  makes  an  elec- 
tion between  inconsistent  remedies,  and  the  one  chosen 
by  him  is  not  a  mistaken  remedy,  his  election  is  final, 
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conclusive  and  irrevocable,  and  constitutes  an  absolute 
bar  to  any  action,  suit,  or  proceeding  inconsistent  with 
that  asserted  by  the  election." 

United  States  v.  Oregon  Lumber  Co.,  (On  Certificate 
to  Sup.  Ct.  from  9  CCA.)  260  U.S.  290,  43  S.  Ct. 
100; 

Karapetian  v.  Carolan,  83  Cal.  App.  2d  344,  188  P.  2d 
809,  1  ALR  2d  1075; 

Holscher  v.  Ferrij,  131  Colo.  190,  280  P.  2d  655; 

Davidson  v.  McKmvn,  157  Kan.  217,  139  P.  2d  424,  6 
ALR  2d  1; 

Labor  Hall  Ass'n  v.  Danielsen.  24  Wash.  2d  75,  163 
P.  2d  167,  161  ALR  1079; 

Boeing  Airplane  Co.  v.  Aeronautical  Industrial  Dist. 
Lodge,  (D.C  Wash.)  91  F.  Supp.  596,  affd  (9 
CCA.)  188  F.  2d  356,  cert.  den.  342  U.S.  851,  72 
S.  Ct.  39; 

Bankers  Trust  Co.  v.  Pacific  Employers  Inc.  Co.,  {CC 
A.  9,  Nev.)  282  F.  2d  106,  cert.  den.  368  U.S.  822, 
82  S.  Ct.  41; 

White  Oak  Coal  Co.  v.  United  States,  (CCA.  4)  15 
F.  2d  474,  cert.  den.  273  U.S.  756,  47  S.  Ct.  459. 

The  trial  court  in  its  original  decision  of  June  21,  1946, 
well  aware  of  this  rule  of  rescission  held  at  page  10  of 
said  decision  as  follows: 

"The  breach  by  Gates  was  so  substantial  and 
fundamental  as  to  completely  negate  and  destroy  the 
objects  of  the  contract.  Failure  to  rescind  promptly 
after  discovery  of  plaintiff's  fraud  would  have  waived 
the  breach.  The  contracts  were  rescinded  and  termi- 
nated as  of  May  2,  1962."  (Rec.  635) 
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The  court  in  its  amended  decision  after  Appellant 
filed  its  motion  for  new  trial  (Rec.  658)  changed  the  above 
paragraph  so  that  the  first  "rescind"  was  changed  to 
"terminate"  and  the  second  rescinded  was  eliminated  (Rec. 
697).  The  trial  court  attempted  to  correct  its  error  but 
it  is  submitted  that  "termination"  is  rescission  under  the 
circumstances  of  this  case.  This  Court  of  Appeals  in  Boeing 
Airplane  Co.  v.  Aeronautical  Industrial  District  Lodge,  (9 
C.C.A.,  1951)  188  F.  2d  357  heJd: 

"We  have  examined  the  entire  record  and  are 
satisfied  that  the  learned  district  judge  correctly  con- 
cluded, in  the  light  of  the  terms  of  the  contract  and  all 
the  circumstances  of  the  case  that  at  the  time  im- 
mediately after  the  strike  began  when  Boeing  elected 
to  terminate  the  contract  the  union  had  been  guilty 
of  a  material  breach  which  fell  short  of  abandonment 
or  total  repudiation  of  the  contract.  The  power  of 
termination  which  accuses  the  wronged  party  as  a 
result  of  such  a  breach  and  was  exercised  by  Boeing 
in  this  case  is  a  right  of  rescission  which  leaves  neither 
party  with  any  basis  thereafter  to  complain  of  the 
conduct  of  the  other  as  a  breach  of  the  contract." 
(Emphasis  ours) 

The  Ninth  Circuit  Court  completely  approved  the 
lower  court's  opinion  in  91  F.  Supp.  596,  609.  The  lower 
court's  opinion  is  well  written. 

It  is  submitted  that  by  the  very  nature  of  the  Septem- 
ber, 1961,  contract.  Plaintiff's  Exhibit  2  in  Evidence,  under 
paragraph  10  thereof  in  which  Gates  guaranteed  the  collect- 
ability  of  term  sales  (the  12V.>9r  and  lO^'r  clause)  the  col- 
lectability  of  the  accounts  was  to  be  determined  for  the 
97B  accounts  in  the  following  manner: 
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"It  was  contemplated  by  both  parties  that  there 
might  be  losses  on  account  of  bad  accounts — Collier  ex- 
pecting a  loss  of  12.5%  on  the  total  amount  of  accepted 
orders.  In  order  to  induce  good,  collectible  business, 
on  24-month  contracts  a  monthly  analysis  would  be 
made  30  months  from  the  month  in  which  the  business 
was  reported,  and  on  a  12-month  contract — 15  months. 
If  a  contract  was  not  paid  in  full  at  the  end  of  either 
30  or  15  months,  it  was  classified  as  a  loss.  If  the 
losses  were  below  12.5%,  Gates  was  to  get  the  differ- 
ence between  the  12.5%  and  the  actual  percentage 
loss  ratio  incurred.  If  the  actual  loss  ratio  exceeded 
12.5%,  Gates  was  to  pay  Collier  the  difference  be- 
tween 12.59'  and  the  actual  percentage  of  loss  over 
that  figure."    (Rec.  627-628) 

In  May,  1962,  only  eight  months  of  the  allowed  15  months 
period  had  passed  under  the  97B  contract  and  only 
eight  months  of  the  allowed  30  months  period  had 
passed  under  the  96B  contract.  Because  of  this  12^/^% 
guarantee  clause  the  contract  was  not  one  forthwith  termi- 
nable. Colliers  was  bound  to  allow  the  respective  15 
months  period  or  the  30  months  period  to  go  by  before  de- 
termining the  guaranteed  amount.  Colliers  had  a  right  to 
do  this  but  by  its  early  termination,  it  rescinded  the  con- 
tract and  Appellant  cannot  be  held  liable  for  obligations  to 
arise  in  the  future  under  the  rescinded  contract. 

The  trial  court  followed  witness  Rabinowitz's  testimony 
and  held  as  follows: 

"As  indicated  above,  defendant  had  an  exhaustive 
study  of  all  of  the  Gates'  Japan  and  Australian  ac- 
counts made  by  Rabinowitz.  In  his  calculations,  Ra- 
binowitz  gave  Gates  full  credit  for  all  sales  up  to  and 
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including  May  2,  as  if  Gates  had  not  committed  fraud 
and  embezzlement.  His  calculations,  made  on  a  basis 
most  favorable  to  Gates,  showed  that  out  of  gross 
sales  of  over  $1,069,549,  Gates  liability  under  the  12.5% 
clause  for  96-B  Military  and  97-B-Japan  Civilixin  ac- 
counts, as  well  as  the  10%  liability  clause  on  99-B 
Japan  schools  accounts  was  $185,822.  Only  the  Austra- 
lian accounts  reflected  a  credit  due  Gates  on  term 
business.  As  indicated  by  the  calculations  of  Rabin- 
owitz,  Gates  still  owes  Collier  $169,013  under  the 
contracts." 

In  other  words  the  trial  court  did  the  very  thing  this 
court  prohibited  in  the  Boeing  case.  One  cannot  terminate 
a  contract  of  the  nature  in  this  case  and  later  say  that  it 
did  not  rescind  the  contract. 

The  trial  court  erred  in  deciding  that  there  was 
$169,013  due  under  the  121/0%  and  10%  clause.  The  fig- 
ure $169,013  is  based  on  Collier's  Ex.  R-48  in  Evidence. 
Plate  #3.  It  clearly  shows  that  the  121/2%  and  10%  clause 
was  used.  Furthermore  even  if  the  clause  is  used  there  was 
no  "loss"  to  Colliers  proven  as  required  under  said  12y2% 
and  the  10%   clause.    See  Exhibit  EE  page  79  hereof. 

VII 

Allowance  of  Attorney's  Fees  and  Travel  Expense 
Not  Proper  Allowances 

It  is  submitted  that  if  Appellant  prevails  in  his  argu- 
ments in  Paragraphs  I,  II,  III,  IV,  V.  and  VI  of  this  brief 
Colliers  will  not  be  able  to  recover  anything.  To  the  con- 
trary Appellant  is  entitled  to  recovery. 

It  is  too  elementary  to  submit  authorities  that  one  who 
hires  attorneys  and  spends  travel  money  for  a  futile  pur- 
pose, an  ill   advised  counter  suit   and  an   unfounded  de- 
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fense  of  fraud  cannot  recover  said  expenses  back.  The 
amounts  of  $25,000  for  attorney's  fees  and  $11,011.99  for 
travel  expenses,  included  in  the  Judgment  below  should 
be  forthwith  deducted. 

CONCLUSION 

It  is  submitted  that  the  trial  court  erred  in  finding 
and  concluding  that  Appellant  is  not  entitled  to  recover 
anything  and  awarding  Colliers  judgment  in  the  sum  of 
$306,670.25  in  that  on  the  evidence  and  the  law,  judgment 
should  have  been  in  favor  of  Appellant  in  the  sum  of 
$422,804.98  and  the  counterclaim  of  Colliers  should  have 
been  dismissed. 

Dated:     ,  1966. 

Respectfully  submitted, 

Kashiwa  and  Kashiwa 
by  Shiro  Kashiwa 

Attorneys  for  Appellant 

CERTIFICATION  OF  CONFORMITY 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Kashiwa  &  Kashiwa 

By 


Shiro  Kashiwa 

Attorney  for  Appellant 
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APPENDIX  OF  EXHIBITS 

PLAINTIFF'S  EXHIBITS: 

Trans,  pages 
For     In 
No.     Description Ident.  Evidence 

1  Agreement  between   Gates   &   Collier, 

4/15/60  67 

2  Agreement  between  Gates  &  Collier, 

9/15/61  67 

3  Assignment  &  Agreement  P.  F.  Collier 

&  Son  Corp.  &  P.  F.  Collier  Inc.,  4/1/61  67 

4  Agreement  between  P.  F.  Collier  &  Son 
Corp.  &  R.  E.  Gates  &  Son  Co.,  5/1 '59 

re:     Solicitation  of  orders  for  various     -  67, 

publications — Military  239. 

5  Agreement  between  P.  F.  Collier  &  Son 
Corp.  &  R.   E.  Gates  &   Son   Co.   re: 

Exclusive    subscription    selling    rights  67, 

for  Collier's  encycs. — Japan  civilians  239. 

6  Changes  affecting  Tokyo  96B  accts.  re- 
ceivable (Military)  67 

7  Ltr.,   Crowell-Collier   to   R.   E.   Gates, 

5/12/59  67 

8  Power  of  Attorney — P.  F.  Collier  Inc. 

to  Ronald  E.  Gates,  3/14/61  67 

9  Procedure  for  Opening  Tokyo  Branch, 

4/1/60  67 

25     P.  F.  Collier  invoice,  6/20/60  101 

14  Sight    draft    to    P.    F.    Collier,    $500, 

7/19/60  102 

15  Sight   draft   to   P.   F.   Collier,    $2,000 

1/9/61  102 

17     Copy  ltr.,  Nork  to  Gates,  11  9/61  102 

23     Invoice,  Collier  to  Gates,  1/19/60  102 
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PLAINTIFF'S  EXHIBITS: 

Trans,  pages 
For     In 

No.     Description     Ident.  Evidence 

24  Invoice,  Collier  to  Gates,  5/5/60  102 

26  Invoice,  Collier  to  Gates,  7/23/60  102 

30  Ltr.,  Nork  to  Gates,  3/9/61  102 

13  Computation  (Collier  Rights)  104 

76  Invoice,  Collier  to  Gates,  4/2/54  '    !  72 
43  Import  License,  3/5/62  ' ..        154 

53  Ltr.,  Ryan  to  Gates,  10/30/53  ^        154 

54  Ltr.,  International  Expediters  to  Gates, 

3/1/60  -        154 

37    Power  of  Attorney,  Collier  to  Gates, 

12/7/61  190 

28    Ltr.,  Nork  to  Gates,  11/30/61  192 

46  N.  Z.  &  Australia  Bank  Power  of  Attor- 
ney, Collier  to  Gates  &  Nieolle,  1/4/62  '        192 

11  List  of  drafts,  Gates  &  Son  to  Collier  & 

Son,  7/19/60  to  1/13/61  '  235 

12  List  of  drafts,  Gates  to  Collier,  1/9/61— 

4/9/62  235 

77  Map  of  Tokyo  Hiratsuka  Office  Bldg.  268 

75  Financial  Analysis,  U.S.  Dollar  figures. 
Orders  Obtained  by  Gates  under  Con- 
tracts 300 

78  Ltr.,  Collier  to  Gates,  11/10/60,  &  ends.  301 

79  Ltr.,  Johnson  to  Gates,  8/24/60  301 

80  Invoices,  Collier  to  Gates,  5/1/59  and 

3/11/60  301 

81  Power  of  Attorney,  Collier  to  Gates 

8/8/61  ■  301 

82  Power  of  Attornev,  Collier  to  Gates 

3/14/61  301 
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PLAINTIFF'S  EXHIBITS: 

Trans,  pages 
For     In 
No.     Description Ident.  Evidence 

83  Invoices,    Collier     (N.Y.)     to    Collier  '• 
(Japan)  4/14/61,  11/8/61,  6/19/61  and      ' 
9/27/60  301 

84  Ltr.,  Collier  to  Gates,  8/26/60  301 

85  Ltr.,  Kelly  to  Gates,  8/23/60  &  end.  301 

86  Sydney  Branch,  Commission  Receipt, 

4/4/62  301 

87  Memo,  Johnson  to  Kelly,  10/10/61  301 

88  Ltr.,  American  International  Under- 
writers to  Nork,  4/26/62  301 

89  Minutes,    Special    Meeting    Board    of 
.Directors  of  P.  F.  Collier,  and  Certifica- 
tion 301 

90  Computation  (Formerly  Ex.  FF)  355 

91  Computation  (Formerly  Ex.  CO  — 
Details  of  Business  Transacted  ending 
10/16/62  355 

92  Classification  of  Gates'  &  Collier's 
rights,  Rev.  3/26/65 

Computation  (Formerly  Ex.  EE) 

Commission  Receipt,  12/21/61 

Answers  to  Interrogatories  14,  18,  31, 
32,  33  &  60  by  Nork  on  2/10/65 

Computation  sheet  (marked  Ex.  Q) 

Computation  sheet  (marked  Ex.  P) 

Pamphlet  "The  Foreign  Exchange  and 
Foreign  Trade  Control  Law  (Japan), 
Law  No.  288.  Dec.  1,  1949" 

The  Commercial  Code  of  Japan — 1963 

Civil  Code  of  Japan 


366 

406 

427 

442 

450 

450 

451 

459 

460 

462 

462 

496 

496 

631 

632 

643 

643 

687 

690 

692 

695 

779 

70 

PLAINTIFF'S  EXHIBITS: 

Trans,  pages 
For     In 

No.     Description Ident.  Evidence 

32  Copies  of  dollar  draft  purchased  from 
First  National  City  Bank  of  N.Y.,  Tokyo 
Branch  566 

101  Affidavit  of  Tsuyoshi  Saito  (English 
Translation ) 

102  Page  of  signatures  written  by  T.  Saito 

103  Certificate  of  Registration 

104  Letter  to  Chief  Customs  Officer,  Yoko- 
hama, 5/6/60 

105  Letter  from  Nork  to  Gates,  7/11/60 

106  Communications  from  Collier  file  re: 

taxes  823  826 

107  (Re-marked  Defendant's  R-1  at  pp 
860) — Summary  prepared  by  A.  Rabin- 
owitz  829 

108  Computation  of  Commissions  paid  to 

Gates— (Plate  2)  895  945 

109  P.  F.  Collier  correspondence— 8/15/61 
&  9/5/61 

118    Letter,  Nork  to  Gates,  3/7/61 

110  Letter,  Nork  to  Gates,  9/21/61;  memo 
from  Nork  to  Kelly 

111  Letter,  Gates  to  Nork,  10/25/60 

112  Letter,  Nork  to  Kelly,  3/27/61 

113  Letter,  Nork  to  Gates  re:  Home  Of- 
fice loan, 4/26/61 

114  Letter 

1 15  Letters,  Nork  to  Kelly,  between  2/21/61 
and  7/25/61 

116  Letter,  Nork  to  Gates,  5/5/60  &  end. 


914 

917 

914 

926 

914 

917 

914 

942 

914 

918 

914 

954 

914 

914 

922 

914 

927 
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PLAINTIFF'S  EXHIBITS: 


No.    Description 


Trans,  pages 
For      In 
Ident.  Evidence 


117     Letters,  Nork  to  Kelly,   2/21/61    and 

6/12/61  914  922 

119  Computation  937 

120  Computation — Actual  Bad  Debts  Rates 

over  12-1/27.  Base,  96B,  4/60—10/62       937  966 

121  Computation  of  12-1/2%  &  10%  Com- 
mission on  97B  &  99B  accounts  939  966 

122  Letter.  Marrack  to  Kashiwa,  12/16/65       968 

123  Contract  form  between  P.   F.   Collier 

Inc.  &  purchaser  of  Collier's  encyc.  975  982 

124  Contract  form  between  R.  E.  Gates  & 
Son  Co.,  Ltd.,  &  purchaser  of  Collier's 
encyc.  976 

125  Contract  between  P.  F.  Collier  Inc.  & 
Antonio  I.  Uugaata,  Guam,  M.I.  976 

126  Letter,  Nork  to  Kelly,  6/15/60  983  984 

127  Letter  983 

128  Legal  Notice  992 


DEFENDANT'S  EXHIBITS: 


No. 


Description 


Trans,  pages 
For        In 
Ident.    Evidence 


N-12  Letter    from    Kelly    to    Gates, 

12/15/60  216 

N-31  Employer's  Statement  to  Han- 

over Insurance  Co.,  4/12/60  200 

N-32  Letter    from    Gates    to    Collier 

6/5/61  419  465 
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COURT'S  EXHIBITS: 

Trans,  pages 
For      In 
Letter  Description Ident.  Evidence 

G-21  Collier's  Encyclopedia  Contract 

97B-51196,  12/2/61  1100 

G-23         Collier's  Encyclopedia  Contract 

97B-51322,  1/8/62  1100 

G-24         Collier's  Encyclopedia  Contract 

97B-51389, 1/20/62  1100 

G-25         Collier's  Encyclopedia  Contract 

97B-51391,  1/25/62  1100 

G-26         Collier's  Encyclopedia  Contract 

97B-51429,  2/1/62  1100 

G-35  Letter  from  Boe  to  Gates, 
12/14/61,  &  Letter,  Boe  to  Gates, 
3/14/62  1113  1115 

G-21 -A     Collier's  Encyclopedia  Contract 

97B-51195,  12/4/61,  etc.  1147 

G-36  Memo  from  Kashiwa  to  Robert- 
son, Castle  &  Anthony,  8/20/65      1149  1149 

G-37         Printed  P.  F.  Collier  Inc.  letter 

with  blank  forms  attached  1170  1180 

G-13  Application  of  Gates  to  Mary- 
land Casualty  Co.  for  bond, 
1/20/54  "  1191 

G-39         Graph,  P.  F.  Collier,  Inc..  Sales 

1960-1965,  Tokyo  Branch  1209 

B-23  List  of  Auditing  and  legal  ex- 
penses of  Collier  re:     Gates  1256 


Court  Order  of  Judge  Tooru  Iwano 

(Japan  Court)  182 
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EXHIBIT   DD 


Ex.    D.D. 


CLASSIFICATION  OF  RIGHTS 

Gates   Rights 

iross   Sales  Amount  $1,810,262.80 

[et   Sales  Amount  1,673,057.91 

Ions:    36%  $210,448.41 

34%  370,082.86 

7%  117,114.99 

12.5%  220,714.48 

10%  4,454.70 

1%  17,388.68 

5%  83,652.91  $1,023,857.03 

mey   Received  398,462.51 

:  Gates  Rights  $      625,394.52 

count  Balance-Gates  Collecting  38,906. 78 

$     586,487.74 
•  scounts  Given  28,  694.02 

Gates  $     557,793.72 


Collier  Rights 

Jross   Sales  $1,810,262.80 

ites  Total   Rights  1,023,857.03 

r  Total  Rights  $      786,405.77 


79 
EXHIBIT  EE 


Ex.    E.E. 


CLARIFICATION 


Collections  $1,403,078.93 

ollecting  38,906.78 

Collecting  351,250.75 

t  Allowed  17,026.34 

$1,810,262.80 


d  to  Collier  $1,004,644.22 

d  by  Gates  from  Collections  398,434.71 


$1,403,078.93 


SUMMARY 

mitted  to  Collier  $1,004,644.22 

llier  Rights  786.405.77 

$  218,258.45 

nal  Collected  to  12/5/65  122,613.52 
ip.  tr.  892) 

Collier  holding  over  its  own  rts.  $  340,871.97 


•  Collecting  (above)  $  351,250.75 
iditional  Collected  122,613.52 

•  Collecting  Revised  to  12/5/65      $  228,637.23 
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BRIEF  FOR  APPELLEE 

Statement 

Plaintiff-appellant  Eonald  E.  Gates  appeals  from  judg- 
ment of  the  United  States  District  Court  for  the  District 
of  Hawaii,  Martin  Pence,  C.J.  sitting  without  a  jury. 
After  ten  days  of  trial,  the  Trial  Court  awarded  defend- 
ant-appellee P.  F.  Collier,  Inc.  damages,  special  costs  and 
interest  in  the  amount  of  $300,676.25  on  its  counterclaims 
for  fraud,  breach  of  fiduciary  duty  and  breach  of  contract. 

The  Trial  Court's  Amended  Decision  in  support  of  the 
judgment  is  reported  at  256  F.  Supp.  204. 


Facts 

(1)  The  Basic  Facts  Are  Uncontroverted 

Appellant's  brief  omits  a  statement  of  facts  pertinent 
to  Ills  ap])eal.  For  tliis  reason,  appellee  sets  forth  below 
a  statement  of  facts  proved  at  trial.  These  facts  fuUy 
siijiport  the  findings  in  the  Trial  Court's  Amended  Deci- 
sion (Rec.  688-711). 

(2)  The  Parties:   Their  Relationship   1954-1960 

In  1954,  appellant  Eonald  E.  Gates  ("Gates"),  President 
of  R.  E.  Gates  «S:  Son  Company,  Ltd.  ("Gates  Company"), 
Avas  engaged  in  selling  books  in  Jajjan  (Tr.  69,  Rec.  G88). 
Appellee's  predecessor,  P.  F.  Collier  &  Son,  Inc. 
("Collier"),  a  Delaware  corporation  engaged  in  selling 
sets  of  encyclopedias  and  otlier  reference  texts,  was  then 
expanding  its  overseas  sales  (Tr.  744).  At  that  time. 
Gates  Company  entered  into  an  oral  agreement  with 
Collier  to  purchase  Collier  encyclopedias  and  sell  them  at 
a  price  within  its  discretion  for  its  oA\'n  account  (Tr.  251- 
252,  737). 

This  arrangement  continued  until  1959,  when  Collier 
entered  into  Avritten  agreements  with  Gates  Company 
authorizing  Gates  Company  to  sell  Collier  ymblications 
on  a  commission  basis  to  Ignited  States  military  personnel 
stationed  in  certain  areas  of  the  Far  East  (PX  4;  Tr.  246, 
7.38).  At  the  same  time  the  purchase  and  sale  agreement 
on  civilian  transactions  was  put  into  writing  (PX  5; 
Tr.  197,  228,  246,  737).  By  April  1960  Gates  Company 
was  indebted  to  Collier  on  book  purchases  for  $68,036.91 
(Tr.  149,  291.  738).  In  spite  of  this  indebtedness.  Gates 
Company  sought  further  credit  from  Collier  (Tr.  739). 
but  Collier  refused  (Tr.  288). 


(3)  The  New  Japan  Branch  Operation 

As  an  alternative,  Collier  proposed  to  set  up  its  own 
hi'anf'h  operation  in  Tokyo  with  Gates  as  Branch  Manager 
and  with  accounts  receivable  to  be  accounts  receivable  of 
Collier  rather  than  of  Gates  Company  (PX  9;  Tr.  195, 
19r),  201,  227,  27S).  Gates  agreed  to  this  proposal  and 
Collier  registered  its  Japan  branch  as  a  branch  of  a 
foreign  corporation  doing  business  in  Japan  (Tr.  12,  347). 
Collier  ])aid  the  requisite  Japanese  taxes  for  the  taxable 
l)eriods  beginning  April  26,  1960  (Tr.  824).  Gates  was 
listed  as  the  "registered  representative"  of  Collier  in 
Japan  (Tr.  139). 

(4)  The  Contract  and  The  Procedure 

On  Ajjril  15,  1960  Collier  entered  into  a  written  agree- 
ment with  Gates  individually,  wherein  Gates  personally 
undertook  to  account  to  Collier  for  books  received  from 
Collier  and  money  collected  and  due  from  customers 
(PX  1;  Tr.  197-198,  364,  780,  986,  1000-1001). 

After  the  reorganization  of  P.  F.  Collier  &  Son  in  1961, 
the  contract  with  Gates  was  assigned  to  P.  F.  Collier,  Inc., 
the  successor  corporation  (PX  3).  On  September  15,  1961 
\\  F.  Collier,  Inc.  (also  referred  to  herein  as  "Collier") 
and  Gates  entered  into  a  new  contract  substantially 
identical  to  the  April  15,  1960  contract  (PX  1,  PX  2). 
These  contracts  Avere  negotiated  and  drafted  in  'New  York 
(Tr.  9-10).  Collier  executed  the  contracts  in  New  York; 
Gates  executed  them  in  Tolvvo  (Tr.  9-10). 

While  the  April  15,  1960  contract  was  in  preparation, 
a  document  was  drawn  entitled  "Procedure  for  Opening 
Tokyo  Branch  Japan"  ("Procedure")  (PX  9).  The 
Procedure  set  forth  rules  governing  the  operation  of  this 
branch  as  well  as  the  compensation  to  be  paid  Gates  as 


Collier's  Japan  Branch  Manager  (PX  9).     Gates  partici- 
pated in  the  development  of  the  Procedure  and  understood 

its  in-ovisions  (Tr.  1009). 

(5)  Gates'   Contractual   Responsibilities 

The  April  15,  1960  contract  specified  the  responsibilities 
Gates  undertook  to  perform  (PX  1).  Gates  was  to  act  as 
Far  Eastern  Sales  Supervisor  of  Collier's  Japan  branch 
with  headquarters  in  Tola'o  (Tr.  201,  202).  He  was 
restricted  in  the  geographic  area  in  which  he  might  sell 
Collier  publications  (Tr.  132).  He  was  required  to 
forward  all  orders  to  Collier's  New  York  office  within  ten 
days  after  receipt  (Tr.  203-204,  209) ;  Collier  in  New  York 
could  accept  or  reject  any  order  (Tr.  82).  He  was 
required  to  deposit  all  collections  in  Collier's  account  at 
First  National  City  Bank  of  New  York  in  Tokyo  ("FNCB 
Tokyo")  (Tr.  80,  143,  206,  801,  1013).  He  had  no  discretion 
to  withhold  Collier  money  (Tr.  800-801).  He  was  not 
permitted  to  use  the  name  of  Collier  in  any  printed  or 
written  material  without  Collier's  approval  (Tr.  211-212). 
He  was  not  permitted  to  assign  the  agreement  without 
Collier's  consent  (Tr.  207).  And,  further,  he  was  obligated 
to  account  for  expenditures  made  on  behalf  of  Collier 
(Tr.  1014). 

(6)  Gates'    Specific   Obligations 

Pursuant  to  the  Procedure  (PX  9),  Gates  was  required: 
(1)  to  send  to  Collier  each  month  a  list  of  cheeks  drawn 
and  their  amounts  (Tr.  212) ;  (2)  to  send  to  Collier  each 
month  a  statement  reconciling  Collier's  bank  statements 
at  FNCB  Tokyo  (Tr.  213) ;  (3)  to  allow  an  independent 
audit  of  the  Japan  branch  at  least  once  every  six  months 
(during  the  first  year  of  the  Japan  branch  operation  an 
audit  was  to  be  made  every  three  months)    (Tr.   214) ; 


(4)  to  follow  a  price  schedule  established  by  Collier 
(PX  9) ;  and  (5)  to  remit  to  Collier  in  New  York  on  a 
daily,  weekly  and  monthly  basis,  completed  Collier  forms 
detailing  the  books  sold,  collections  made,  collections  re- 
mitted, commissions  received,  stock  on  hand  and  other 
relevant  information  to  inform  Colher  in  New  York  as 
to  the  exact  status  of  the  business  of  its  Japan  branch 
(Tr.  142,  210-211,  741,  1010,  1042,  1061,  1083,  10S5). 

As  of  the  new  contract  date,  April  15,  1960,  Gates'  busi- 
ness correspondence  was  transmitted  on  Collier's  letter- 
head ;  ijreviously  he  used  tlie  letterhead  of  Gates  Company 
(Tr.  202).  Furtlicr,  as  of  this  date,  for  the  first  time. 
Gates'  responsibilities  included  the  collection  of  money 
due  and  owing  to  Collier  and  the  handling  of  stock  mer- 
chandise belonging  to  Collier  (Tr.  199).  For  that  reason. 
Collier  then  obtained  a  $50,000  fidelity  bond  on  Gates  as 
its  employee  (Tr.  19.S,  199,  1131).*  Similar  bonds  Avere 
issued  in  1961  and  1962  (Tr.  215).  In  November  1961 
Gates  was  appointed  a  Vice  President  of  Collier  (Tr.  202, 
215,  322,  742,  11,30). 

The  September  1961  contract  added  the  Republic  of  the 
Philippines  to  Gates'  territory  and  early  in  1962  the  parties 
orally  agreed  to  add  Australia  (PX  2).  On  March  1.  1962. 
because  of  an  increasingly  bad  collection  record  on  sales  to 
U.  S.  military  personnel  (Tr.  119),  Collier  and  Gates  signed 
an  agreem(>nt  transferring  from  Gates  to  Collier  the  col- 
lection resiDonsibilities  on  such  sales  (PX  6). 


*  Not  until  after  discovery  of  Gates'  embezzlement  and  his  dis- 
missal by  Collier  in  1962  was  Collier  aware  that  appellant  Gates  had 
been  convicted  three  times  in  American  courts  for  obtaining  property 
under  false  pretenses   (Tr.   1185.   1189-1190). 


(7)    Accounting   Breakdown  of  Sales  Under  the  1960 
and  1961  Contracts 

For  accounting  purposes,  Collier  sales  transactions  in 
the  Far  East  were  as  follows  (Tr.  122): 

(a)  96B — sales   to   IT.   S.   military  personnel  for 
U.  S.  dollars; 

(b)  97B — sales  to  Japanese  civilians  in  yen; 

(c)  98B — sales  in  Australia  in  Australian  pounds; 
and 

(d)  99B — sales  to  Japanese  schools  in  yen. 

On  sales  to  U.  S.  military  personnel,  Collier  shipped  the 
books  directly  from  New  York  to  the  purchaser  through 
the  Army  Post  Office  Service  (Tr.  123-124).  Payments  for 
such  purchases  were  made  in  U.  S.  dollars  and  forwarded 
directly  to  New  York  (Tr.  119).  Books  sold  to  Japanese 
civilians  and  schools  were  imported  into  JajDan  under 
import  licenses  issued  to  Collier  by  the  Japanese  Govern- 
ment (Tr.  15-16)  and  collections  in  yen  were  deposited  in 
Collier's  FNCB  Tol^o  account  (Tr.  16).  These  yen  were 
subsequently  converted  into  U.  S.  dollars  and  transmitted 
to  New  York  under  the  Japanese  import  licenses  (Tr.  16).* 


*  Collier's    General    Superintendent    Simon    J.    Nork   testified   as 

follows   regarding   the   reasons   for   the   increase    in   the   amount   of 

foreign  exchange  requested  under  the  import  licenses  after  Collier 

and  Gates  entered  into  the  1960  and  1961  contracts  (Tr.  108-109)  : 

"Q.  Now,   with   relation   to  this  $69.00    [the  price  at  which 

Gates  bought  a  set  of  encyclopedias  from  Collier  before  the  1960 

and  1961  contracts]   and  the  $153.00  [the  import  license  figure 

excluding  collateral  books],  will  you  ex]ilain  to  us  why  there  is 

that  difference?     A.  We  agreed  upon  this  price  in  view  of  the 

fact  that  now  we  had  to  pay  the  cost  of  freight  and  insurance 

to  get  those  books  to  Tokyo.    Previously  Gates  paid  tliose. 

Now,  when  we  sold  the  books  outright  to  Gates,  we  didn't 
have  to  maintain  a  clerical  staff.  Now  we  have  to  maintain  a 
clerical  staff  to  keep  records. 


(8)    Gates'  Fixed  and  Contingent  Commissions 

Pursnant  to  the  contracts  and  the  related  Procedure 
(PX  1,  PX  2,  PX  9),  Gates  was  to  receive  the  following 
fixed  and  contingent  coninaissions : 

(a)  a  fixed  "sales  commission"  of  34%  (36%  in 
Australia)  of  the  net  sales  price  (gross  sales  price 
less  service  charge)  immediately  upon  the  accept- 
ance of  the  order  by  Collier  regardless  of  the 
amount  of  down  pa^^uent  (Tr.  96,  113,  157-158,  174, 
227,  325-326) ; 

(b)  a  contingent  "collection  commission"  of  7% 
of  the  net  sales  price  on  each  individual  order 
where  50%  of  the  purchase  price  was  paid  by  the 
customer  within  15  months  from  the  date  the  order 
was  accepted  bv  Collier  (Tr.  17,  96,  98,  110,  227, 
407); 

(c)  a  12.5%  gross  sales  fund  (10%  on  sales  to 
Japanese  schools  after  September  15,  1961),  which, 
contingent  upon  tlie  existing  "loss  ratio,"  could 
result  in  a  commission  to  or  a  liability  of  Gates. 
CoUier  undertook  to  determine  the  amount  to  be 
characterized  as  a  "loss"  30  months  after  the  month 
the  business  was  reported  on  24-month  contracts, 
and  15  months  after  the  business  was  reported  on 
12-month  contracts;  this  analysis  was  to  be  made 

Q.  Clerical  staff  where?  A.  In  New  Hyde  Park  and  in 
New  York.  And  in  addition  to  that,  our  editorial  cost  has  gone 
up.    So  all  this  calculated  into  this  $153. 

Q.  This  was  all  because  of  the  cost  to  you,  am  I  right  ? 
A.  This  is  the  amount  we  agreed  upon  that  it  would  cost  us 
under  this  new  arrangement  in  1960."    See  also  DX  R-2 — R-47. 

The  Trial  Court  found  (Rec.  701)  : 

"Nowhere  did  the  plaintiff  prove,  or  even  attempt  to  prove, 
the  actual  cost  or  cost  plus  profit  of  any  set  of  books  landed 
and  sold  in  Japan." 

Furthermore,  at  trial  plaintiff  Gates  never  established  the  relevance 
of  this  cost  figure. 
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on  a  month-bv-month  basis  (Tr.  99,  110,  115,  379, 
385,  399,  430,  435,  437,  46G).  For  example,  in 
November  19G1  Collier  would  analyze  all  12-month 
contract  sales  made  durini^-  (he  month  of  July  1960, 
charaetei-izint?  those  not  ])a\d  in  full  as  "losses" 
and  thus  de(erminin,i?  the  "loss  ratio"  for  the  month 
of  July  19(i0.  If  this  amount  of  loss  was  lower 
than  12.5%  of  the  gross  sales  for  the  month,  Collier 
would  pay  Gates  the  difference  as  a  bomis  for 
securing  good  paying  customers.  On  the  other 
hand,  if  the  amount  of  loss  for  the  particular  month 
exceeded  12.5%,  Gates  Avould  owe  the  difference  to 
Collier.  Thus,  Collier  undertook  either  to  absorb  as 
a  loss  or  to  pay  as  a  bonus  12.5%  of  all  sales. 
During  trial,  Gates  conceded  that  this  was  a  proper 
method  of  analysis  (Tr.  385).  And  see  the  Trial 
Court's  findings   (Tr.  379,  3*)!),  4(50:  Rec.  fiS9-690) ; 

(d)  an  incentive  bonus  sale  connnission  of  1% 
of  the  net  book  sales  if  gross  book  sales  by  Gates 
during  a  12-month  period  exceeded  $500,000,  but 
were  less  than  $1,000,000,  and  a  similar  commission 
of  2%  if  gross  sales  exceeded  $1,000,000  (Tr.  99, 
12fi) ;  and 

(e)  by  subse(|uent  oral  agreement,  a  5%  addi- 
tional commission  which  Gates  in  his  discretion 
could  allow  as  a  discount  to  a  customer  or  retain 
for  himself  if  the  customei-  ])aid  the  full  purchase 
price  within  30  days   (Tr.   114,  121,  227,  283,  409). 

(9)    Gates'    Fraudulent   Scheme   Began   in   April    1960 

Between  April  19G0  and  April  26.  1962,  Gates  was  Far 
Eastern  or  Asian  Sales  Supervisor  of  Collier  and  in  this 
capacity  collected  certain  money  belonging  to  Collier  on 
cash  sales  of  Collier  publications  (Tr.  742-744,  798,  1173). 
1,095  of  these  sales  were  actually  cash  sales  for  the  entire 
purchase  price,  which  Gates  reported  to  Collier  as  install- 
ment sales   to   fictitious   purchasers,   concealing  the   true 


nature  of  the  sale  (DX  B-13— A,  B,  C).  Gates  remitted  to 
Collier  false  down  pa>nnents  as  if  these  sales  had  been 
installment  sales,  wrongfully  pocketing  the  balance  of  the 
lump-smn  purchase  i)rice  which  he  had  collected  from  the 
customer  (DX  B-13— A,  B,  C). 

In  order  to  maintain  consistent  reporting  of  the 
fraudulent  sales,  Gates  held  a  conference  with  his  staff 
on  his  return  from  New  York  in  April  1960  and  ordered 
certain  false  ledgers  to  be  prepared  and  maintained 
(PX  101,  DX  B-13— A,  B,  C;  Tr.  554,  597,  598,  604,  605, 
627,  690,  696,  812,  1002,  1167).  These  false  ledgers  were 
kept  partly  in  English  and  partly  in  Japanese  (Tr.  1038). 
Collier  never  knew  of  these  fake  ledgers  or  the  fraudulent 
reporting  system  until  they  were  discovered  by  its  officers 
on  April  26,  1962  (205,  218,  744-745,  811). 

(10)  Dummy  Purchasers 

In  continuance  of  his  scheme  and  to  conceal  further  the 
true  nature  of  the  transactions  from  Collier's  auditors, 
Gates  obtained  through  his  staff  the  cooperation  of  various 
individuals  in  Japan  whom  he  listed  as  purchasers  on 
the  fictitious  installment  contracts  (PX  101;  Tr.  603,  610, 
(il2,  ()37).  These  dummy  purchasers  were  instructed,  upon 
receipt  of  a  confirmation  letter  from  Collier's  auditors,  to 
turn  the  letter  over  to  Gates  in  order  that  it  might  be 
answered  in  harmony  with  the  false  information  reported 
to  Collier  by  Gates  (PX  101;  Tr.  618,  814). 

(11)  Collier's  Discovery  of  Gates'  Fraudulent  Scheme 

In  the  spring  of  1962,  Collier  discovered  that  there 
was  a  steady  increase  in  reported  installment  sales,  com- 
bined with  a  decrease  in  cash  purchases  (Tr.  746,  747, 
794).  Collections  from  sales  were  falling  off  rajoidly 
(Tr.  746,  747,  794).     ColUer  also  noticed  that  payments 
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from  Japanese  civilians  were  being  roi^orted  in  blocks, 
with  the  same  purchasers  "paying"  on  the  same  day  of 
each  month — an  unusual  occurrence    (Tr.    763-764). 

At  a  conference  at  Collier's  New  York  office  in  April 
1962,  Norman  E.  Bennett,  then  Senior  Vice  President  of 
Collier  (now  President),  was  designated  to  go  to  Tokyo 
to  find  out  what  was  wrong  at  Collier's  Japan  branch 
(Tr.  747). 

On  Tuesday  evening,  April  24,  1962,  Gates  met  Bennett 
at  the  Tokyo  Airport  (Tr.  541,  748).  Enroute  to  the  hotel, 
Gates  told  Bennett  of  his  desire  to  cooperate  in  the  inves- 
tigation of  the  Japan  branch  (Tr.  748).  He  advised  Ben- 
nett that  he  had  discovered  something  wrong,  was  inquir- 
ing into  the  situation  and  would  have  the  results  of  his 
inquiry  the  following  morning  (Tr.  543,  748). 

The  next  morning  Gates  telephoned  Bennett,  saying 
he  would  need  more  time  to  complete  his  investigation 
(Tr.  543,  748).  He  asked  postponement  of  their  meeting 
until  the  following  day  (Tr.  541,  748,  1164). 

On  Thursday  morning,  April  26,  1962,  Bennett  went  to 
Gates'  office  accompanied  by  Robert  B.  Van  Arsdale, 
Resident  Partner  of  Doloitte,  Plendor,  Haskins  &  Sells, 
Collier's  auditors  in  Japan  (Tr.  748-749.  810).  Gates  told 
them  that  he  had  discovered  that  his  Japanese  accountants 
had  been  keeping  "secret  ledgers",  which  he  turned  over 
to  Bennett  (Tr.  540,  557,  749,  750,  812).  Gates  explained 
that  these  ledgers  recorded  the  legitimate  cash  purchases 
which  Avere  falsely  reported  to  Collier  as  installment  sales 
(Tr.  558,  812).  Gates  indicated  that  there  might  be  a 
shortage  (Tr.  558).  Gates  admitted  to  Bennett  and  Van 
Arsdale  that  such  a  scheme  was  completely  wrong,  and 
that  neither  Gates  nor  anyone  working  for  him  had  a 
right  to  this  money  (Tr.  755,  815).     Gates  said  he  A\-ished 
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to  cooperate  in  every  way  in  accounting  for  the  money 
witlolield  from  ColUer  (Tr.  559). 

(12)  Gates'   Admission  of   Fraud 

On  Friday,  Aijrii  27,  19G2,  Bennett  and  Van  Arsdale 
returned  to  Gates'  ofiice  (Tr.  813).  Gates  asked  to  see 
Bennett  alone,  but  Bennett  refused  (Tr.  752,  814).  Ben- 
nett and  Van  Arsdale  then  entered  Gates'  private  office 
(Tr.  752).  Gates  said  that  the  day  before  he  had  with- 
lield  certain  information  from  them,  that  he  had  him- 
self created  and  maintained  the  secret  ledger  system,  and 
that  he  was  responsible  for  the  money  Avrongfully  retained 
(Tr.  563,  753,  770,  814,  999,  1027,  1077).  Bennett  asked 
Gates  why  he  had  done  this  (Tr.  755).  Gates  replied  that 
the  system  enabled  him  to  obtain  money  he  needed  for  the 
Japan  branch  operation  (Tr.  755).  Gates  again  admitted 
this  was  wrong  (Tr.  755,  779,  815).  Gates  added  that  lie 
had  created  the  secret  ledger  system  in  order  to  repay 
Collier  the  $GS,036.91  debt  owed  by  his  company  (Tr.  755). 
He  stated  that  he  was  personally  responsible  for  repay- 
ing to  Collier  the  money  withheld  (Tr.  755,  815,  1160). 
He  requested  permission  to  inform  the  fidelity  bond  com- 
])any  of  his  defalcation  (Tr.  756,  815,  1165). 

(13)  Gates'  Turnabout  of  His  Confession 

On  Saturday,  April  28,  1962,  Bennett  and  Van  Arsdale 
returned  to  Gates'  office  (Tr.  757).  Gates  repeated  his 
desire  to  repay  Collier  (Tr.  756,  757).  On  Tuesday,  May 
1,  1962,  Bennett  went  to  Gates'  office  to  examine  Collier 
records  to  determine  the  amounts  due  Collier  (Tr.  758). 
Gates  entered  the  office  and  told  Bennett  that  he  had  been 
checking  his  records  and  had  concluded  that  he  had  done 
nothing  Avrong,  and  that  any  further  communications  witli 
him  must  be  made  through  his  lawj^er  (Tr.  566-567,  758). 
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Although  Bennett  had  the  "secret  ledgers"  at  his  hotel, 
Gates  prevented  Bennett  from  removing  from  Gates'  office 
the  remaining  records  of  the  Japan  branch  operation 
(Tr.  548,  549,  554,  561,  568,  759,  835,  836). 

(14)  Collier  Discharged  Gates  and  Terminated  Their 
Relationship 

The  Board  of  Directors  of  Collier  liad  met  on  April  26, 
1962  and  voted  to  discharge  Gates  (DX  B-16;  Tr.  759). 
On  May  2,  Bennett  handed  Gates  a  letter  (DX  B-17)  con- 
firming Gates'  discharge  from  Collier  and  termination  of 
his  contract  (Tr.  21,  759-760,  1315).  Gates  took  the 
letter  and  gave  it  to  his  attorney  (Tr.  760).  A  co])y  of 
the  letter  was  also  sent  to  Gates  by  registered  mail  (Tr. 
760).  As  Bennett  testified.  Gates  was  discharged  by  Collier 
for  all  purposes  (Tr.  166,  172,  762).  Bennett  then  struck 
Gates  from  the  rolls  as  Collier's  registered  representative 
in  Japan  on  May  9,  1962  (DX  B-19;  Tr.  761). 

(15)  Gates'  False  Statements  After  His  Discharge 

Following  discovery  of  the  fraud.  Gates  sought  to 
obfuscate  his  discharge  and  the  open  account  between 
himself  and  CoUier  by  seeking  on  a  manifestly  false 
affidavit  an  ex  parte  order  from  a  Tokyo  court  jirecluding 
Bennett  and  S.  J.  Nork  (Collier's  General  Superintendent) 
from  acting  as  Collier  agents  in  Ja])an  (Ct.  Ex.  A,  DX 
G-1,  G-34-A;  Ti'.  181,  804,  1015-1037).  At  the  same  time, 
Gates  pretended  that  he  still  represented  Collier  in  Japan, 
and  sold  books  and  collected  cash  on  account  for  his  own 
use  (Tr.  947). 
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(16)  Gates   Owes   Collier   $169,013   Under   the   1960 
and  1961  Contracts 

The  excess  aiuount  collected  under  Gates'  scheme  was 
not  deposited  in  Collier's  bank  account  as  required  by  the 
contracts  (Tr.  818).  As  the  purported  installments  became 
due,  Gates  would  pay  these  amounts  to  Collier,  but  when 
Collier  discovered  Gates'  scheme  and  terminated  his  con- 
tract and  emploAiiient,  $169,013  of  Collier  money  was  still 
unreported  and  unremitted  by  Gates  (DX  R-4S). 

All  the  Collier  business  records  utilized  in  calculating 
this  amount  were  introduced  into  evidence  (DX  E-2 
through  R-47)  as  Avere  accounting  summaries  reflecting 
these  records  (DX  R-1,  R4S  and  PX  108).  This  informa- 
tion was  prejiared  by  Allan  Rabinowitz,  Manager  of  the 
Accounting  Controls  Department  of  Crowell  Collier  & 
Macmillan,  Inc.  (Tr.  849),  a  C.P.A.  (Tr.  850)  and  a  Pro- 
fessor of  Accounting  at  Pace  College  (Tr.  851). 

(17)  Gates    Owes    Collier    $38,403    for    251    Sets    of 
Encyclopedias  Unaccounted   For 

During  the  term  of  the  contract,  2,500  sets  of  Collier's 
Encyclopedia  were  shipped  to  Gates  in  Japan  under  the 
import  licenses  (Tr.  991,  1134,  1137).  One  hundred  of 
these  sets  arrived  in  Japan  after  Gates'  contract  had  been 
terminated;  nevertheless  Gates  took  possession  of  these 
100  sets  (Tr.  946).  Gates  has  failed  to  account  for  251 
of  the  2,500  sets  (DX  B-17;  Tr.  946,  950;  Rec.  705).  The 
wholesale  A'alue  of  this  merchandise  in  Japan  on  the  date 
of  conversion  Avas  $38,403   (Tr.  1344;  Rec.  705). 

(18)  Gates   Owes    Collier    $9,000    on    Unpaid    Loans 

On  December  14,  1961  and  March  14.  1962  CoUier  made 
Home  Office  Loans  to  Gates  personally  at  his  request,  each 
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in  the  amount  of  $5,000  (DX  G-35;  Tr.  1110,  1114).  To 
date  Gates  has  paid  only  $1,000  on  these  loans  totalling 
$10,000,  thus  leaving  an  outstanding  balance  of  $9,000, 
wliich  amount  became  payable  on  the  termination  of  Gates' 
contract  (DX  G-31;  Tr.  1118). 

(19)  Collier  Incurred  Reasonable  and  Necessary 
Expenses  of  $11,011.99  As  a  Direct  and  Proxi- 
mate Result  of  Gates'   Wrongdoing 

Inmiediately  after  the  defalcation  of  Gates  was  discov- 
ered, Collier  incurred  travel  and  related  expenses  in  its 
effort  to  settle  and  clarify  Gates'  status  prior  to  Collier's 
attempt  to  reestablish  a  new  sales  organization  (Tr.  1206- 
1208,  1249-1252,  1268,  1271).  These  expenses,  which  totaUed 
$11,011.99,  are  limited  only  to  the  expenditures  made  by 
Bennett  and  Nork  in  trips  to  Japan  and  Australia  imme- 
diately after  the  termination  of  Gates'  contract,  and  do  not 
include  other  exjienditures  incurred  by  Collier  on  account 
of  Gates'  defalcation  (Kec.  709). 

(20)  Gates'  Misconduct  Caused  Collier  to  Incur 
Reasonable  Attorneys'  Fees  of  $25,000 

In  addition.  Collier  has  incurred  legal  and  audit  expenses 
of  $78,000  (DX  B-23),  which  includes  pajTuents  to  Collier's 
auditors  and  attorneys  in  New  York,  Hawaii,  Japan  and 
Australia  (Tr.  1252-1254).  The  Trial  Court  foimd  that 
$25,000  of  these  exjaenses  were  directly  related  to  the 
legal  proceedings  in  Hawaii  and  Japan,  including:  an 
action  by  Collier  to  attach  Gates'  projjerty  in  Tolcj^o;  an 
action  by  Collier  against  Gates  for  damages  arising  out 
of  Gates'  defalcation ;  defense  of  Gates'  action  against ' 
Collier  officers  Bennett  and  Nork;  and  certain  pre-trial 
expenses  of  the  instant  case   (Rec.  706-709).     The  Trial 
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Court  found  that  these  expenses  were  incurred  as  a  result 
of  Gates'  fraud  and  the  institution  by  Gates  of  vexatious 
litigation,  and  that  the  figure  of  $25,000  was  a  figure  which 
Collier  could  not  reasonably  recover  in  any  other  litiga- 
tion now  pending  (Ree.  707-708). 

(21)    Judgment     For    Collier    on     Its    Counterclaims 
Against   Gates — $306,676.25 

In  1963,  Gates  fled  Japan  and  entered  Hawaii  (Ree.  696). 
He  initiated  this  suit  on  July  9,  1964,  demanding  $367,183 
as  purported  commissions  (Ree.  1-5).  On  July  30,  1964, 
Collier's  counterclaims  for  $833,290  were  filed  (Ree.  27-33). 
On  April  18,  19,  20,  21,  22,  25  and  26,  and  June  1,  2  and  3, 
1966,  the  case  Avas  tried  before  .Judge  Pence  without  a 
jury.  By  an  Amended  Decision  dated  July  8,  1966, 
Judge  Pence  found  in  favor  of  Collier  on  the  counter- 
claims in  the  amounts  of  $169,013  (unaccounted  for 
under  the  contracts),  $38,403  (Collier's  Encyclopedias 
unaccounted  for)  and  $9,000  (debt),  all  with  6%  interest 
from  May  2,  1962  through  July  6,  1966,  together  with 
$11,011.99  (necessary  Collier  expenses  caused  by  Gates' 
conduct)  and  $25,000  (reasonable  attorneys'  fees),  a  total 
judgment  of  $306,676.25    (Ree.  686-711). 

Gates  filed  a  notice  of  appeal  on  July  13,  1966  (Ree. 
713-714).  The  grounds  for  this  appeal  were  exhaustively 
litigated  by  Gates  at  trial. 
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ARGUMENT 

POINT  I 

The  Trial  Court  was  correct  in  holding  the  1960  and 
1961  contracts  between  Gates  and  Collier  enforceable 
and  not  proved  to  be  in  violation  of  the  Japanese 
Foreign  Exchange  Law. 

Up  to  April  15,  19()0  Crates  Company  bought  encyclo- 
pedias from  Collier  for  $69  a  set  and  resold  them  in  Japan 
for  its  own  account.  Tliereafter,  pursuant  to  the  1960 
and  1961  contracts  (PX  1,  PX  2).  Gates  sold  these 
encyclopedias  for  Collier's  account  through  Collier's  Tokyo 
branch.  With  this  change.  Collier  duly  applied  for  and 
I'eceived  from  the  Japanese  government  an  imjiort  license 
as  recpiired  by  the  Jajianese  Foreign  Exchange  and 
Foreign  Control  Law,  permitting  Collier  to  convert  from 
Japanese  yen  into  American  dollars  and  to  send  out  of 
Japan  to  Collier's  New  York  office  $172.50  of  the  gross 
sale  i)rice  ($269.50)  of  every  set  of  encyclopedias  sold  in 
Japan.  The  import  license  was  granted  for  $172.50  per 
set,  allowing  Collier  to  receive  dollars  in  New  York  for 
books  sent  to  Japan.    (Rec.  690,  691,  700-702.) 

Gates  contends  that  his  contracts  with  Collier  (PX  1, 
PX  2)  intentionally  violated  the  Japanese  Foreign  Ex- 
change Law  (PX  98).  Gates  argues  (App.  Br.  pp.  17-22) 
that  the  "cost"  of  the  encyclopedias  to  Collier  was  not 
$172.50  per  set,  that  this  figure  was  allegedly  "padded"  by 
Collier  to  evade  Jai)anese  Foreign  Exchange  Law  restric- 
tions on  currency  outflow  from  Japan  and  that  he  was 
entitled  to  a  portion  of  e\-ery  $172.50  allowed  out  of  Japan 
under    the    import    licenses.      Gates    concludes    that    this 
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pnrjjorted  but  iinprovod  procedure  and  transfer  of  liis 
funds  from  Japan  to  New  York  under  contracts  with 
Collier  violated  the  Japanese  Foreign  Excliange  Law  and 
renders  the  contracts  void.  Gates  then  presses  the  notion 
that  he,  not  Collier,  should  recover  for  his  services  to 
Collier  (App.  Br.  i)p.  15-22,  26-32). 

The  Trial  Court  rejected  this  contention  on  the  ground 
that  Gates  did  not  prove  tlie  Japanese  Foreign  Exchange 
Law  (Eec.  703-704,  705).* 

At  trial.  Gates  introduced  into  evidence  tlie  bare  statu- 
tory text  of  the  Japanese  Foreign  Exchange  Law  (PX  98). 
He  did  not  introduce  any  testimony  by  a  member  of  the 
Japanese  bar  as  to  the  meaning  of  the  statute  or  its 
application  or  effect  in  the  circumstances  of  this  case. 
He  did  not  introduce  any  judicial  decisions  or  administra- 
tive opinions  or  regulations  interpreting  or  implementing 
the  Japanese  Foreign  Exchange  Law.  Nevertheless,  Gates 
(Br.  pp.  15-26)  urges  this  Court  to  reverse  the  Trial 
Court's  judgment  because  of  his  empty  claim  that  the 
record  shows  that  the  1960  and  1961  contracts  violated 
the  Japanese  Foreign  Exchange  Law  and  are  accordingly 
void. 

The  Trial  Court  properly  rejected  this  contention,  judi- 
cially noticing  that 

"*  *  *  there  must  be  Jajianese  cases  or  adminis- 
trative opinions  which  set  out  and  construe  the 
detinitions,  restrictions  and  prohibitions  [in  the 
Japanese  Foreign  Exchange  Law]   referred  to  [by 


*  The  Trial  Court  also  ruled  that  Gates  did  not  sustain  his  burden 
of  proving  (1)  what  the  actual  "cost"  to  Collier  of  a  set  of  encyclo- 
pedias zcas  under  the  contracts:  (2)  that  any  of  the  $172.50  per  set 
allowed  out  of  Japan  under  the  import  licenses  was  unconditionally 
due  and  owing  to  Gates  when  it  left  Japan;  or  (3)  that  the  Japanese 
government  had  ever  taken  any  action  against  Collier  for  violation  of 
the  Japanese  Foreign  Exchange  Law  (Rec.  700-705). 
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Gates].  *  *  *  It  is  impossible  for  this  court  to 
determine  the  legal  application  of  the  broad  words 
of  that  law  to  the  particular  facts  of  this  case,  in 
the  absence  of  proof  by  Japan  case  law  or  admin- 
istrative opinion.  *  *  *  [PJlaintiff  has  not  proved 
the  judicial  interpretation  and  legal  effect  of  the 
Japanese  law  to  the  ]:)articular  facts  of  this  ease  and 
this  court  cannot  find  that  the  contract  was  illegal 
and  void."     (Rec.  7();5-704,  705) 

In  Dulles  v.  Katamoto,  256  F.  2d  545,  547  (9th  Cir.  1958), 
this  Court  said: 

"We  judicially  recognize  that  Japan  is  a  civilized 
state  having  a  constitution,  a  legislative  body,  Avith 
its  statutes,  courts  administciing  laws  with  lawyers 
and  judicial  decisions  *  *  *." 

The  iiarty  seeking  to  ])rove  Japanese  law  has  a  "heavy 
burden  of  ])roof".  Id.  at  548.  The  "usual  method  of 
l^roof  of  a  foreign  law  [is]  by  the  testimony  of  an  expe- 
rienced Japanese  practitioner."  Id.  at  547.  Indeed,  a 
party's  failure  to  sustain  its  heavy  burden  of  proof  of 
Japanese  law  "makes  its  contention  open  to  the  inference" 
that  the  Japanese  law,  if  jiroperly  proved,  Avould  sustain 
the  position  of  the  opposing  party.    Ihid. 

Gates  could  not  sustain  his  burden  of  proof  by  mere 
introduction  of  the  broad  and  ambiguous  Japanese  For- 
eign Exchange  Law  text: 

"The  party  relying  on  foreign  law  has  the  bur- 
den of  proof.  It  must  establish  precisely  what  that 
law  is  and  how  it  is  interpreted.  *  *  *  ^  mere 
translation  of  a  foreign  statute  without  more,  with- 
out the  background,  without  the  context  or  the 
area  of  internal  application  is  insufficient.  Usatorre 
v.  The  Victoria,  2  Cir.,  1949,  172  F.  2d  434.  In 
particular  the   specific  portion   of  potential   appli- 
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eability  contains  ambiguities  which  a  United  States 
Court  is  not  competent  to  resolve."  Application  of 
Chase  Manlmttan  Bank,  191  F.  Supp.  206,  209 
(S.D.N.Y.  19(31),  OH  rehearing  192  F.  Supp.  817 
(S.D.N.Y.  1961),  aff'd  297  F.  2d  611  (2d  Cir.  1962). 

The  Trial  Court's  findings  have  amjale  support  in  the 
record  and,  we  submit,  should  not  be  disturbed  by  this 
Court.  Rule  52(a),  F.R.Civ.P. ;  5  Moore,  Federal  Practice, 
1152.03  [1],  p.  2616  (1964).  Gates  did  not  carry,  as  he 
must,  his  burden  of  proof  of  the  Japanese  Foreign  Ex- 
change Law.  Accordingly  his  arguments  for  reversal 
l)ased  on  tliat  foreign  statute  must  fail. 


^to' 


POINT  II 

The  Trial  Court  should  be  affirmed  in  its  finding 
that  Gates  committed  fraud  and  breached  his  1960 
and  1961  contracts,  since  New  York,  not  Japanese, 
law  governed  questions  of  fraud  and  breach  of  con- 
tract. 

Collier's  defenses  and  first  two  counterclahns  soimd  in 
tort  (fraud  and  breach  of  fiduciary  duty)  and  contract 
(Ree.  2S-.S2).  The  Trial  Court  found  that  Gates  defrauded 
Collier  and  breached  his  contractual  as  well  as  his  fidu- 
ciary duty  toward  Collier  (Rec.  696-697,  698).  Gates 
contends  reversible  error  on  the  ground  that  such  issues 
are  governed  by  Japanese  law,  unproved  at  trial  by 
Collier  (App.  Br.  pp.  33-39). 

But  the  law  of  New  York  properly  applies  to  the  issues 
of  Gates'  fraud  and  breach  of  contract.  Accordingly, 
there  was  no  necessity  for  Collier  to  prove  the  law  of 
Japan  to  establish  its  defenses  and  counterclaims. 
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The  Trial  Court  found  these  facts  (Rec.  688-694,  696) : 

"Defendant  Collier  [is]  a  Delaware  corporation 
with  its  |)i-ineiijal  office  in  New  York  *  *  *.  *  •  * 
Gates  eanie  to  New  York  in  March  of  1960  and 
entered  into  a  personal  contract  with  Collier,  dated 
April  15,  1960  *  *  *.  Orders  ohtained  by  Gates 
and  his  sales  personnel  w(>re  to  be  forwarded  to 
Collier  in  New  York  foi-  acceptance  by  Collier, 
there.  *  *  *  Collier  was  to  shi]),  at  its  own  expense, 
such  books  as  were  required  for  sales  in  Japan,  to 
Gates'  warehouse  in  'I'ukyo.  *  *  *  All  military 
orders  were  to  be  shipjied  by  Collier's  New  York 
office  to  the  purchasers.  *  *  *  All  accounts  sold  by 
Gates  ill  .lapan  were  to  be  the  accounts  receivable 
of  Collier.  *  *  *  Dollars  collected  in  Tok\"o  were 
to  be  remitted  directly  to  New  Y^'ork.  The  amount 
remitted  to  Collier  in  New  York  on  yen  collected 
was  to  b(>  the  amount  as  limited  by  Collier's  Import 
License.  *  *  *  So  tliat  Gates  could  be  paid  immedi- 
ately the  commission  on  the  dollar  accounts,  Collier 
established  an  "Imprest  Fund"  with  the  Long 
Island  Trust  Com]iany  in  New  York,  on  which 
Gates  had  the  power  of  attorney  and  from  which 
he  could  draw  to  pay  his  sales  commission.  *  *  * 
Collier  i)aid  all  le.t?al,  tax  and  other  expenses  for 
setting  up  the  Tokyo  branch  of  its  corporation,  and 
applied  for  and  received  a  Japanese  Import  License 
so  that  Collier  in  New  York  could  be  paid  for  all  of 
the  books  sent  to  the  Japan  office.  *  *  *  The  con- 
tract was  agreed  upon  in  Ncav  York  while  Gates 
was  there.  Collier  signed  it  in  New  York  and  Gates 
signed  it  in  Tokyo.  Both  parties  o]jerated  imder 
the  above  contract  until  Septemlier  15,  1961,  when  a 
new  agreement  was  entered  into  whereby  Gates 
became  'Supervisor  of  the  Asiatic  Division  of 
Collier'  with  the  sam(>  obligations,  duties,  etc.  *  *  *. 
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"On  [April  2G,  liXI^J  *  *  *  Gates  *  *  *  exhibited 
[to  Bennett  and  Van  Arsdale]  three  ledgers  (Exs. 
B13 — A,  B  and  C)  rejjresenting  that  his  Japanese 
bookkeepers  had  contrived  a  system  of  reporting  to 
New  York  only  selectively  the  money  collected  *  *  *. 
The  ledgers  show  that  immediately  after  the  April 
1960  contract  had  gone  into  effect,  i.e.,  beginning 
May  4,  lOfiO,  Gates  set  up  a  scheme  of  embezzlement 
whereby  he  falsely  and  fraudulently  reported  to 
Collier  the  COD  and  cash  sales  to  Japanese  civilians 
as  having  been  term  sales,  thus  taking  for  himself 
not  only  the  full  amount  of  conunissions  to  which 
he  might  be  entitled  but  also  all  of  that  portion  of 
the  sale  Avhich  became  immediately  due  to  Collier. 
*  *  *  [T]he  ledger  indicated  that  the  names  and 
addresses  of  the  purported  purchasers  on  term  sales 
orders,  as  sent  into  Collier  in  New  York,  were  not 
the  true  purchasers,  but  were  relatives  and  friends 
of  Gates  and  his  staff  who  were  given  instructions 
to  send  any  auditors'  letters  back  to  Gates  Co.  for 
answering. 

"In  1963,  Gates  moved  *  *  *  to  Hawaii,  and  in 
July  1964  filed  this  diversity  action  for  *  *  * 
$367,000  *  *  *." 

The  Trial  Court,  in  a  diversity  case,  was  obligated  to 
apply  Hawaiian  conflict  of  laws  rules  to  determine  whether 
New  Y^ork  or  Japanese  laAV  governed  the  choice  of  law 
applicable  to  Gates'  fraud  and  breach  of  contract.  Erie 
R.B.  Co.  V.  Tomphms,  304  V.  S.  64  (193S);  Klaxon  Co.  v. 
Stenfor  Eire.  Mfg.  Co.,  313  IT.  S.  4S7  (1941);  Sampson  v. 
ChanncU,  ^^0  F.  2d  754  (1st  Cir.  1940),  cert,  denied  310 
U.  S.  650  (1940).  But  there  are  no  Hawaiian  eases  defin- 
ing rules  pertinent  to  these  issues  (Tr.  484;  Rec.  486). 
Hence,  the  Trial  Court  looked  to  general  conflict  of  laws 
principles  enimciated  by  courts  in  sister  states  to  deter- 
mine what  rule  the  Supreme  Court  of  Hawaii,  the  formn 
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state,  would  apply  if  this  case  were  before  it.  Mansfield 
Hardwood  Lumber  Co.  v.  Johnson,  268  F.  2d  317,  319  (5th 
Cir.  1959),  cert,  denied  361  U.  S.  885  (1959),  rehearing 
denied  361  U.  S.  926  (1959). 

At  the  trial,  the  Court  indicated  that  it  would  look  to 
the  "center  of  gravity"  or  "grouping  of  significant  con- 
tacts" rule  to  determine  whether  the  law  of  New  York  or 
that  of  Japan  applied  to  this  case  (Tr.  484-489).  That  the 
Trial  Court  concluded  New  York  laAV  was  applicable  ap- 
pears from  the  fact  that  the  Court  made  its  findings  of 
fraud  and  breach  of  contract  ^A^thout  rerpiiring  any  proof 
of  Japanese  law  (Rec.  696-697,  698)  and  specitically  ap- 
plied New  York  law  to  damage  aspects  of  the  case  (Rec. 
710  and  fn.  16).  We  submit  that  the  Trial  Court  was  cor- 
rect in  applying  New  York  law  to  the  issues  of  Gates' 
fraud  and  breach  of  contract. 

The  Rule  in  Tort  Cases.  In  Kemart  Corp.  v.  Printing 
Arts  Research  Lab.,  Inc.,  269  F.  2d  375  (9th  Cir.  1959), 
cert,  denied  361  U.  S.  893  (1959),  this  Court  considered 
a  similar  situation — absence  of  an  applicable  state  con- 
flict of  laws  rule  indicating  which  jurisdiction's  substan- 
tive law  should  govern  a  tort  case.  269  F.  2d  at  392. 
This  Court  held  that  the  substantive  law  of  the  state  wdth 
the  closest  relationship  to  the  parties  involved  in  the  liti- 
gation and  the  strongest  contacts  with  the  subject  matter 
of  the  litigation  should  govern.  Id.  at  392-393,  and  see 
fn.  12.  This  Court  cited  Lauritzen  v.  Larsen.  345  U.  S. 
571,  582  (1953),  a  tort  case  in  which  the  United  States 
Supreme  Court  noted  that 

"*  *  *  our  municipal  law  has  attempted  to  avoid  or 
resolve  conflicts  between  competing  laws  by  ascer- 
taining and  valuing  points  of  contact  between  the 
transaction  and  the  states  or  governments  whose 
competing  laws  are  involved." 
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See  also  345  V.  S.  pp.  583-593. 

Factors  considered  by  tliis  Court  in  applying  the  rule  in 
Kemarf  were:  (1)  principal  place  of  business  of  the 
parties;  (2)  the  state  where  the  publications  complained 
of  (this  was  a  defamation  action)  were  received  and  read, 
as  opposed  to  their  place  of  origin;  (3)  the  state  where 
the  damage  or  injury  was  suffered.     Id.  at  392. 

The  Rule  in  Contract  Cases.  Strong  authority  exists 
for  application  of  tlie  "center  of  gravity"  or  "groui^ing  of 
contacts"  rule  to  determine  which  jurisdiction's  sub- 
stantive law  governs  a  contract  and  questions  of  its 
breach.  Lilienthal  v.  Kaufman,  239  Ore.  1,  395  P.  2d  543, 
545-546  (majority),  552-553  (dissent)  (1964);  Kievit  v. 
Loyal  Protective  Life  Ins.  Co.,  34  N.  J.  475,  170  A.  2d  22, 
32  (1961) ;  Boston  Laxv  Book  Co.  v.  Hathorn,  119  Vt.  416. 
127  A.  2d  120,  125  (1956);  Auten  v.  Anten,  308  N.  Y.  155, 
124  N.E.  2d  99,  101-102  (1954);  Jansson  v.  Swedish 
American  Line,  185  F.  2d  212.  218-219  (1st  Cir.  1950); 
W.  H.  Barber  Co.  v.  Hughes,  223  Ind.  570,  63  N.E.  2d 
417,  423  (1945).  Under  this  rule,  a  court  will  apply  to  a 
contract  the  substantive  law  of  the  state  which  has  the 
most  significant  contacts  with  the  case  and 

u*  *  *  ii-jg  greatest  concern  in  defining  and 
regulating  the  rights  and  duties  existing  under  that 
agreement,  and,  specifically,  in  determining  the 
circumstances  that  effect  a  termination  or  rej)udia- 
tion  of  the  agreement."  Auten  v.  Auten,  supra,  124 
N.E.  2d  at  103. 

Factors  wliicli  the  courts  in  the  above  cases  have  con- 
sidered in  apijhnng  this  rule  are:  (1)  citizenship  of  the 
parties;  (2)  place  of  negotiation,  drafting  and  execution 
of  the  contract;  (3)  place  where  the  party  damaged  by  the 
lireach  would  have  received  payment  if  the  contract  had 
been  fully  performed. 
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Here,  the  record  and  the  Trial  Court's  findings  of  fact 
(juoted  above  reveal  that  New  York  is  the  jurisdiction 
having  the  most  significant  contacts  with  this  case  and  the 
most  intimate  concern  with  its  outcome.  Collier  had  its 
principal  place  of  business  in  New  York;  (Jates,  while  not  a 
New  York  dnmiciliai'v,  was  a  citizen  of  tlie  United  States 
and  not  of  Ja])an;  (Jates  and  Collier  negotiated  the  orig- 
inal contract  in  New  York  and  both  conti'acts  were  drafted 
in  New  York,  in  English,  and  executed  by  Collier  in  New 
York;  Gates  was  to  send  all  oixlers  to  Collier's  New  York 
office,  for  acceptance  by  Collici-  there,  and  was  to  send 
accurate  reports  and  projjer  remittances  of  money  collected 
to  Collier's  New  York  office;  dates  sent  the  false  and 
fraudulent  orders  and  rcjjorts  and  the  incorrect  remit- 
tances to  Collier's  New  York  office,  where  Collier  relied  on 
them  and  was  injured. 

These  facts  and  the  applicable  rules  of  law  warrant  the 
conclusion  that  New  York  law  applies  to  the  issues  of 
Gates'  fraud  and  breach  of  fiduciary  duty  and  contract.* 
The  Trial  Court's  findings  in  this  regard  are  also  correct 
and  should  be  affirmed. 


*  Since  this  was  obviously  not  a  criminal  case,  the  Trial  Court's 
use  of  the  word  "embezzlement"  to  characterize  Gates'  conduct  is 
simply  employment  of  the  term  in  its  generic  sense  to  describe  Gates' 
fraud  and  breach  of  his  fiduciary  duty  to  pay  or  account  to  Collier 
for  money  in  Gates'  possession  Init  belonging  to  Collier.  Champion 
Ice  Mfg.  &  Cold  Storaqe  Co.  v.  American  Bonding  &  Trust  Co.. 
115  Ky.  863.  75  S.W.  197,  198  (1903). 
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POINT  III 

The  Court  below  was  correct  in  finding  the  Collier- 
Gates  relationship  terminated  on  May  2,  1962. 

The  Trial  Court  found  that  (ill  Collier-Gatps  contracts 
were  terminated  as  of  May  2,  19()2  (Rec.  697).  Gates 
urges,  however,  that  the  contractual  arrangement  between 
the  parties  should  be  viewed  by  this  Court  as  four  divisible 
or  separable  contracts  and  that  the  termination  notice 
given  by  Collier  on  May  2,  1962  served  to  terminate  only 
the  Japanese  civilian  (97B)  and  Ja])an('se  school  (99B) 
aspects  of  the  agreement.  Under  New  York  law,  the 
ciuestion  of  divisibility  of  contracts  is  a  cpiestion  of  the 
intent  of  the  jiarties  to  be  determined  by  the  trier  of 
facts.  Clark  v.  West,  137  App.  Div.  23,  122  N.  Y.  Supp. 
380  (2d  Dep't  1910),  aff'rl  201  N.  Y.  569,  95  N.E.  1125 
(1911) ;  Miuff  v.  Corhin,  142  N.  Y.  334,  37  N.E.  105  (1894). 
In  its  Amended  Decision,  tlie  trier  of  facts  found : 

"This  court  has  already  indicated  orally  from 
the  bench  and  now  states  again  that  the  three 
ledgers  (Exs.  B13-A,  B  and  C)  on  their  face  show 
that  as  of  May  13,  1960.  Gates  began  embezzling 
monies  due  Collier  under  the  first  contract  and  con- 
tinued such  embezzlements  until  Bennett  discharged 
him  as  Collier's  representative  in  Japan  and  took 
over  the  business  on  May  2,  1962.  The  two  weeks' 
notice  provided  by  the  contract  was  obviously 
intended  to  apply  to  a  voluntary  termination  of  the 
conti'act — without  involving  any  such  gross  and 
criminal  breach  thereof,  as  found  here.  By  May  2, 
1962,  Bennett  had  before  him  clear  and  positive 
proof  of  Gates'  fraud.  Bennett's  letter  of  discharge 
on  May  2  and  his  acts  immediately  thereafter  con- 
stituted ample  notice   to   Gates   that  the  contracts 
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were  f'ortlnvitli  terminated,  and  for  what  reason. 
Nork's  actions  in  Australia,  likewise  gave  the  same 
notice.  Under  the  factual  circmnstances,  the  two 
weeks'  notice  referred  to  in  the  contract  had  no 
application.  The  breach  by  Gates  was  so  sub- 
stantial and  fundamental  as  to  completely  destroy 
the  personalized  foundation  of  the  contracts  and 
negated  any  ])ossil)ility  of  Gates  being  permitted  to 
continue  to  run  Collier's  Japan  and  Australian 
oi)erations.  Failure  to  terminate  promptly  after 
discovery  of  Gates'  fraud  would  have  waived  the 
breach.  All  Collier-Gates  contracts  were  terminated 
as  of  May  2,  19(32."    (Rec.  Gl)(i-(i97). 

Thus,  in  accord  with  Collier's  contention  that  the  differ- 
ent aspects  of  the  contract  were  separated  for  accounting 
purposes,  the  Trial  Court  determined  that  (iates'  breach 
was  a  l)reach  of  the  eiitiic  indivisible  contract. 

Moreover,  Gates  misconstrues  Avhy  the  Trial  Court 
found  that  Gat(>s  owes  Collier  $169,013.  Collier's  Exhibit 
R-4^,  the  summary  of  the  account  between  the  parties, 
was  based  on  an  assumption  of  no  fraud  by  Gates.  This 
amount  woTild  have  been  due  from  Gates  to  Collier  had 
th(^  contract  bet'u  terminated  on  May  2,  1962  Avithout 
proof  of  fraud  on  Gates'  part.     As  the  Trial  Court  held: 

"*  *  *  (Icfciulant  had  an  exhaustive  study  of  all 
of  the  Gates'  Japan  and  Australian  accounts  made 
by  EabinoAvitz.  Tn  his  calculations,  Eabinowitz 
gave  Gates  full  credit  for  all  sales  up  to  and 
including  May  2.  as  if  Gates  had  not  committed 
fraud  and  emhezzlement.  His  calculations,  made 
nil  a  basis  most  favorahle  to  Gates,  showed  that 
out  of  gross  sales  of  over  $1  .n69,')49,  Gates'  liability 
under  the  12.5%  clause  for  the  96B-Military  and 
97-B-Japan  civilian  accounts,  as  well  as  the  10% 
liability  claus(>  on  99R-Japan  schools  accounts  Avas 
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$185,822.  Only  the  Australian  accounts  reflected 
a  credit  due  Gates  on  term  business.  As  indicated 
bv  the  calculations  of  Rabinowitz,  Gates  still  owes 
Collier  $109,013  imder  the  contracts."  (Rec.  699- 
700)   (emphasis  added). 

Collier's  extensive  proof  of  Gates'  fraud  warranted  the 
finding  of  the  Trial  Court  that  all  Gates'  contracts  with 
Collier  were  justifiably  terminated  on  ]\Iay  2,  1962  with- 
out the  need  for  two  weeks'  notice. 


POINT  IV 

Since  the  attorneys'  fees  and  travel  expenses  were 
the  proximate  result  of  Gates'  fraud,  the  Trial  Court 
properly  exercised  its  discretion  in  awarding  those 
fees  and  expenses  to  Collier. 

Federal  courts,  hearing  cases  based  on  diversity  juris- 
diction, may  award  counsel  fees.  Universal  Oil  Co.  v.  Root 
Rfg.  Co..  328  U.  S.  575  (1946) ;  Sprague  v.  Ticonic  Bank, 
307  U.  S.  161  (1939);  Bodge  v.  Tulleys,  144  U.  S.  451 
(1892). 

This  Court  has  folloAved  this  equitable  policy,  allowing 
attorneys'  fees  in  its  discretion.  In  Banli  of  China  v.  Wells 
Fargo  Bank  S  Union  Trust  Co.,  104  F.  Supp.  59  (N.D.  Cal. 
1952),  aff'd  209  F.  2d  467  (9th  Cir.  1953),  the  Court  stated 
that  it  was 

"*  *  *  not  unmindfiil  that  since  Erie  R.  Co.  v. 
Tompkins,  *  *  *  a  number  of  federal  courts  have 
indicated  that  in  a  diversity  case  a  federal  court 
should  foUow  the  state  practice  in  respect  to  the 
allowance  of  attorney's  fees.  *  *  *  Concededly  under 
California  law,  attorney's  fees  are  not  allowable  in 
actions  in  the  nature  of  interpleader.  *  *  *  But,  the 
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Court  adheres  to  the  view  which  it  expressed  in 
Kelloms  v.  California  CIO  Council,  D.C.  1946,  6 
F.R.D.  358,  361,  that  Rul<>  54(d)  of  the  Federal 
Rules  of  Civil  Procedure  vests  a  discretionary 
power  in  the  court  with  respect  to  the  allowance  of 
costs,  including  the  attorney's  fees,  the  exercise  of 
which  cannot  be  curtailed  by  state  legislation."  104 
F.  Supp.  at  67-68. 

The  Ninth  Circuit  affirmed  and  stated  that: 

"The  allowance  of  costs,  including  attorney's  fees, 
is  a  matter  within  the  discretion  of  the  trial  court 
and  will  not  be  disturbed  unless  an  abuse  of  that  dis- 
cretion is  clearly  sho\vn."    209  F.  2d  at  476. 


CONCLUSION 
The  judgment  of  the  Trial  Court  should  be  affirmed. 

Dated:  November  21,  1966. 

Respectfully  submitted, 

Cadwalader,  Wickersham  &  Taft, 
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New  York,  N.  Y.  10005, 

Robertson,   Castle  &  Anthony, 
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Honolulu,  Hawaii  96801, 

Attorneys  for  Appellee. 
Peter  M.  Brown, 
Terence  F.  Gilheany, 
Peter  Lewis  Sill, 
Robert  L.  Beerman, 

Of  Counsel. 
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Certificate 

I  certify  that,  in  connection  with  the  preparation  of 
this  l)rief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  fuU  compliance 
with  those  rules. 

Peter  M.  Brown 


Peter  M.  Brown, 

Attorney. 
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STATEMENT 


As  Appellee  Collier  states  "The  Basic  Facts  Are  Un- 
controverted"  (Ans.  Br.  2)  in  this  case. 

Ex.  CC  (Op.  Br.  75),  Ex.  DD  (Op.  Br.  77)  and  Ex.  EE 
(Op.  Br.  79)  are  based  on  basic  figures  supplied  by  Ap- 
pellee Collier  in  response  to  written  interrogatories.  It 
is  significant  that  these  figures  are  not  disputed. 


Certain  facts  more  minutely  stated  in  the  arguments 
of  the  Opening  Brief  are  not  disputed  by  Appellee.  For 
example  at  the  bottom  of  page  44  of  said  Opening  Brief 
Nork's  testimony  that  "No.  96  was  entirely  separate  from 
the  Japanese  Civilian"  is  not  disputed. 

A  further  example  is  the  non-proof  of  the  Japanese 
embezzlement  statute.  (Op.  Br.  49)  The  specific  facts  on 
pages  50,  51,  52,  53,  54  and  55  of  Gates'  Opening  Brief 
are  not  disputed;  these  all  show  that  there  was  really  no 
fraud  (even  if  New  York  law  applies,  without  admitting) 
because  of  the  reasons  stated  therein.  The  minute  facts 
relating  to  causation  of  damages,  pages  56  to  60  opening 
bi  ief  are  also  not  disputed  by  Collier. 

Appellee  Collier  attempted  to  state  every  alleged  rel- 
evant fact  in  its  "statement"  of  15  pages.  (Ans.  Br.  1-15) 
Appellant  Gates  tried  to  state  the  facts  in  a  summary  form 
in  nine  pages  (Op.  Br.  5  to  14)  but  went  into  detailed 
facts  in  the  argument.  The  detailed  important  facts 
stated  in  the  argument  portion  of  the  Opening  Brief  re- 
main unanswered.  The  only  inference  is  that  Gates'  facts 
stated  in  detail  in  his  argument  cannot  be  denied. 

REPLY  ARGUMENT 

(See  footnote  1) 

I 

Appellee  Collier's  Attempted  Answer  of  Appellant  Gates' 

Contention  of  Illegality  of  19fi0  and  1961  Contracts  under 

Japanese  Foreign  Exchange  Law  Unsatisfactory. 

Appellant  in  his  Opening  Brief  divided  his  argument 
of  illegality  under  the  Japanese  Foreign  Exchange  Law 
into  parts  A,  B,  C  and  D  as  follows: 


1.      (Op.  Br.  )  means  Appellant's  Opening  Brief  at  blank 

page.     (Ans.  Br.  )  means  Appellee's  Answering  Brief  at  blank 

page. 


A.  "The  Japanese  Civilian  (97B}  portion  of  the  con- 
tract was  absolutely  illegal  under  the  Japanese 
Foreign  Exchange  Laws."  (Op.  Br.  17-22) 

B.  "The  U.  S.  Military  96B  portion  of  the  contract  was 
illegal  under  the  Japanese  Foreign  Exchange 
Laws."  (Op.  Br.  22-24) 

C.  "The  Contracts  of  April  1960  and  September  1961 
were  service  contracts  which  required  prior  ap- 
proval." (Op.  Br.  24-25) 

D.  "Illegal  to  Send  Book  Orders  from  Tokyo  to  New 
York."  (Op.  Br.  25-26) 

At  the  trial  of  the  case  the  above  arguments  were 
made  in  the  above  order,  separately.  The  trial  court  ren- 
dered its  decision  on  points  A  and  B  separately  for  sepa- 
rate and  different  reasons.  The  trial  court  did  not  rule  on 
points  C  and  D.  Appellee  Colliers  in  its  Answering  Brief 
(Ans.  Br.  17-18)  confuses  the  question  by  attempting  to 
lead  this  court  to  believe  that  the  trial  court  consolidated 
points  A  and  B  together  in  rendering  the  decision.  It  was 
otherwise,  A  and  B  were  dealt  separately. 

The  trial  court  held  on  point  A  as  quoted  in  foot  note 
2  below.     The  portion  of  the  trial  court's  decision  which 


2.  "Plaintiff's  alternate  position  is  that  even  so,  Gates  is 
not  liable  to  Collier  because  the  contracts,  excluding  the  Aus- 
tralian contract,  are  void  inasmuch  as  they  are  in  violation  of 
the  Foreign  Exchange  Control  of  the  laws  of  Japan.  The  Civil 
and  Commercial  Codes  of  Japan  and  the  Japanese  Foreign  Ex- 
change and  Foreign  Trade  Control  Law  were  put  into  evidence. 

"When  it  opened  its  Japan  branch,  defendant  applied  for  and 
secured  an  Import  License  from  the  Japanese  government  as 
provided  by  its  law  and  shipped  its  encyclopedias  and  accompany- 
ing books  to  its  Tokyo  branch  at  a  unit  price  of  $172.50  per  set, 
representing  for  the  purposes  of  the  Japanese  Import  License 
that  such  was  'the  full  amount  of  invoice  covering  cost  of  books, 
payable  in  U.  S.  Dollars  in  twelve  (12)  equal  monthly  install- 
ments *  *  *.'  Payments  were  made  to  Collier  out  of  the  Tokyo 
bank  account  on  this  basis. 


Appellee  Colliers  quotes  on  page  17  of  Collier's  Answering 
Brief  deals  exclusively  with  point  B.    The  trial  court  made 


"Plaintiff  presented  three  theories  upon  which  he  urged  the 
court  to  find  the  contracts  were  void,  in  that  the  parties  agreed 
to  violate  the  Japanese  Foreign  Exchange  &  Foreign  Trade  Con- 
trol Law   (J.F.E.): 

"1.  Because  the  price  charged  Gates  Co.  by  the  defendant 
for  similar  books  prior  to  the  April  21,  1960,  agreement  was 
$77.87  per  set,  FOB  Ohio,  that  figure  represented  the  actual  cost 
(plus,  of  course,  some  profit)  to  the  defendant  for  its  books,  and 
the  difference  between  that  figure  and  the  $172.50  could  not 
possibly  reflect  the  true  cost  of  the  shipping  and  additional  charges 
resulting  from  Collier's  shipping  the  books  to  itself  in  Japan  un- 
der the  new  contract. 

"2.  The  percentages  of  the  gross  retail  sales  price  to  which 
Gates  could  be  entitled  under  the  contract  was  59.5%,  leaving 
Collier's  rights  to  but  40.5%.  Thus,  Collier's  'cost  plus  profit' 
was  but  $118.31,  leaving  $54.19  out  of  the  $172.50  to  be  deposited 
in  dollars  to  Gates'  account  in  New  York  (a  transfer  of  funds  not 
allowed  under  the  law). 

"3.  Gates  testified  that  the  $172.50  was  deliberately  fixed 
by  agreement  in  order  that  he  might  be  enabled  to  get  the  $54.19 
transferred  out  of  Japan." 

The  above  claims  were  denied  by  the  defendant. 

"The  price  charged  Gates  Co.  prior  to  the  April,  1960,  con- 
tract has  no  orobative  effect  in  sustaining  plaintiff's  contention 
as  to  the  cost  of  Collier's  books  shipped  to  Gates  under  the  con- 
tracts. The  relationship  of  the  plaintiff  and  defendant  at  that 
time  was  strictly  a  buyer  and  seller  relationship.  All  costs  and 
risks  of  shipment,  sales  and  collection  were  borne  by  Gates  as 
the  buyer.  Even  if  the  evidence  had  not  shown  that  Collier's 
costs  had  increased  about  the  time  of  the  contracts,  this  court 
could  not  find  from  the  evidence  that  the  $77.87  was  in  any 
manner  relative  to  proof  of  Collier's  costs  per  set  under  the  con- 
tracts. 

"Nowhere  did  the  plaintiff  prove,  or  even  attempt  to  prove, 
the  actual  cost  or  cost  plus  profit  of  any  set  of  books  landed  and 
sold  in  Japan.  As  stated  heretofore,  the  percentage  claimed  by 
plaintiff  to  represent  the  respective  shares  of  Gates  and  Collier 
in  the  gross  sale  price  cannot  be  taken  by  this  court  as  represent- 
ing Collier's  costs.  The  only  figure  which  the  court  can  assume 
as  representing  Gates'  share  on  every  sale  was  34%.  Gates  was 
entitled  to  the  7%  only  when  50%  of  the  purchase  price  had  been 
paid  within  15  months  after  the  order.  The  5%  was  to  be  paid 
Gates  only  for  cash  sales.  The  12.5%  was  contingent  upon  the 
collection  loss  ratio  being  less  that  figure,  and  the  1%  was  based 
upon  a  certain  volume  of  sales.  Thus,  every  other  percentage 
save  the  initial  sales  commission  of  34%  was  a  contingent  per- 
cent. It  was  manifest  to  the  court  from  the  fact  that  the  per- 
centages were  contingent  that  Collier's  costs  fluctuated  with 
collections,    cash    sales    and    volume.      What    Collier's    costs    were 


the  extensive  ruling  on  point  A  as  quoted  in  footnote  2 
because  it  was  conceded  by  both  parties  that  under  the 
Japanese  Foreign  Exdiange  Laws  an  Import  License  was 
necessary  to  convert  the  Yen  received  from  the  hook 
Sales  to  Japanese  Civilians  in  Japan  into  U.  S.  Dollars. 
An  Import  License  was  actually  received  by  Colliers  from 
the  Japanese  Government.  Appellee  Collier's  own  "Out- 
line of  procedure  for  opening  a  Branch  in  Tokyo,  Japan" 
(Plaintiff  Exhibit  9)  admits  that  this  was  necessary.  The 
trial  court  accordingly  found  with  relation  to  necessity 
and  extent  of  an  Import  License  as  follows: 

".  .  .  All  yen  received  were  to  be  deposited  in  Col- 
liery's 'Japan  Branch'  account  in  Tokyo.  Dollars  col- 
lected in  Tokyo  were  to  be  remitted  directly  to  New 
York.  The  amount  remitted  to  Collier  in  New  York 
on  yen  collected  was  to  be  the  amount  as  limited  hy 
Collier's  Import  License.  .  .  .  Collier  .  .  .  applied  jor 
and  received  a  Japanese  Import  License  so  that  Col- 
lier in  Neiv  York  could  he  paid  for  all  of  the  hooks 
sent  to  the  Japan  office.  .  .  .  Collier's  Import  License 
allowed  payment  to  Collier,  out  of  Japan,  for  the  'full 
amount  of  invoice  covering  cost  of  books'  the  sum  of 
$172.50  per  set  of  encyclopedia  and  accompanying 
books.  The  gross  sale  price  of  the  set  of  encyclopedia 
with  accompanying  books  was  first  fixed  at  $269.50." 
(Emphasis  ours)  "(Rec.  690  to  691)  256  F.  Supp.  204, 
206. 207. 

Having  so  found,  the  question  was  whether  "Colliers 
in  its  invoices  and  application  to  remit  funds  padded  and 
inchi.ded  in  the  $172.50  sums  illeqal  to  remit."  (Op.  Br. 
18)      Mathematical  percentages  and  just  plain   everyday 


under  any  given  hypothesis  were  never  proved  by  the  plaintiff. 
Furthermore,  what  Collier's  actual  costs  were  on  the  actual  sales 
made  during  the  contract  period  were  never  presented  to  the 
court.  The  plaintiff  having  failed  to  show  what  Collier's  true 
costs  were,  this  court  cannot  find  that  the  invoice  'cost'  price 
of  $172.50,  even  assuming  it  was  so  intended,  did  in  fact  violate 
the  .J.F.E."    (Rec.  700-702). 


addition  conclusively  shows  in  this  case  that  Gates' 
monies  were  sent  out  of  Japan  to  New  York.  Further- 
more Collier's  counsel,  Mr.  Brown,  admitted  in  open  court 
that  Colliers  paid  Gates  within  the  United  States  in  or 
about  the  latter  half  of  1961  the  sum  of  $18,834.24  (U.  S. 
Dollars)  on  account  of  the  12^/4%  commission  due  from  Col- 
liers to  Gates.  (Tr.  385-387)  The  plain  arithmetic  is  as 
follows: 

1)  Split  of  $269.50  per  set  of  books  as  provided  in  the 
contract  of  1960  and  1961  and  as  illustrated  per 
Plaintiff  Exhibit  13  is  as  follows: 

Gates  Rights  (59.5%) 


347;                                      $84.83 

7%                                         17.47 

5%                                       12.50 

12.5%                                       33.69 

1%                                           2.70 

$151.19 

Colliers  Rights   (40.5%) 

40%                                     $118.31 

$118.31 

Total  100% 

$269.50 

2)   Figure  $172.00  was  made  up  of  the  following: 

Colliers   Rights 

40.5%                                     $118.00 

$118.00 

Gates  Rights 

12.5%                                         34.00 

7%                                         17.00 

1%                                           3.00 

54.00 

$172.00 

The  above  payment  of  $18,834.24  was  paid  out  of  the  total 
of  $204,632.50  which  is  the  sum  total  of  the  $172.50  per  set 
of  books  sent  from  Tokyo  to  New  York  as  per  Import  Li- 
cense.   (Op.  Br.  52)     The  confession  by  Collier's  counsel 


plus  the  above  mathematical  tests  show  that  the  trial  court 
was  in  error.  Collier's  counsel  cannot  claim  mistake  in 
that  Plaintiff's  Exhibit  75  further  shows  1%  bonus  payments 
from  Collier  to  Gates  in  the  United  States  out  of  the  above 
mentioned  yen  remitted  as  U.  S.  Dollars  the  sum  of: 

$23,357.49 
262.05 


$23,357.49 


This  exhibit  was  prepared  and  put  into  evidence  by  Colliers 
in  its  Tokyo  District  Court  case.  It  again  shows  conclu- 
sively a  substantial  payment  out  of  the  $172.50  licensed 
payments.  Clearly,  Gates'  7%  commissions  were  also  in- 
cluded in  the  padded  remittances. 

Reference  is  hereby  made  to  pages  18  to  22  of  Appel- 
lant's opening  brief  for  further  detailed  argument  on  this 
point. 

In  the  face  of  such  plain  arithmetic  and  admissions  by 
Collier,  it  is  submitted  that  counsel  imposes  on  this  court 
when  he  argues  that  a  raise  in  the  import  license  amount 
from  $69.00  per  set  to  $172.50  per  set  is  due  only  to  cost 
differences.  The  mathematics  of  the  two  contracts  of  1960 
and  1961  allows  Colliers  a  raise  from  $69.00  to  $118.00  per 
set.  The  balance  of  $34.00  plus  $17.00  plus  $3.00  or  a  total 
$54.00  were  "claimable  assets"  in  Gates'  javor.  The  statute 
clearly  prevented  the  "direct  or  indirect  transfer"  of  "claim- 
able assets"  unless  licensed.  See  Article  30  of  Japanese 
Foreign  Exchange  Law  bottom  of  page  17  of  Appellant's 
Opening  Brief. 

This  case  is  unlike  Dulles  v.  Katamoto,  256  F.2d  545, 
547  (9th  Cir.  1958)  (cited  at  page  18  Ans.  Br.),  a  case 
relied  upon  by  Colliers,  in  that  wdth  relation  to  the  proof 
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of  Japanese  law  in  said  case,  no  Japanese  law  of  any  nature 
whatsoever  was  proven.     In  that  case  the  court  stated: 

"Its  failure  to  produce  any  such  statements  of  the  law 
or  laioyer  ivitnesses,  of  the  condition  of  the  law  makes 
its  contention  open  to  the  inference  that  if  produced 
they  would  have  shown  a  Japanese  American  could 
teach  a  language  foreign  to  Japan  without  ceasing  to 
be  an  Ameiican  citizen."  (Emphasis  ours) 

In  the  present  case,  an  official  translated  copy  of  the  en- 
tire Japanese  Foreign  Exchange  Law  was  offered  and  re- 
ceived in  evidence.  (Plaintiff's  Exhibit  98)  It  was  not 
only  portions  of  the  la\\'  but  the  Exhibit  covered  the  pur- 
pose of  the  law,  precise  definitions  of  terms  used  in  the  law, 
the  entire  law  itself  and  punitive  provisions  thereof.  And 
there  was  no  question  that  the  said  law  applied  to  Colliers 
in  that  Colliers  did  receive  an  import  license  thereunder 
permitting  remittances  of  $172.50  per  set.  A  total  of 
$204,632.00  (U.  S.  Dollars)  was  remitted  under  said  import 
license.     (See  list  footnote  10,  page  52  of  Opening  Brief.) 

Appellant  also  relies  (Ans.  Br.  18,  19)  on  Application  of 
Chase  Manlmtten  Bank,  191  F.  Supp.  206,  209,  but  the  de- 
cision on  appeal  of  the  Second  Circuit  Court  of  Appeals  (297 
F.2d  611)  in  said  case  clearly  shows  that  what  was  supplied 
by  the  Panama  attorney  witness  in  the  Bank  case  was 
agreed  upon  by  the  Colliers  and  Gates  in  the  present  case. 
In  the  said  Chase  Manhatten  Bank  case  the  statute  was 
produced  and  the  attorney  witness  was  produced.  He  tes- 
tified only  as  follows: 

".  .  .  Chase  (Bank)  produced  Senor  Carlos  Icaza,  its 
Panamarian  counsel.  He  testified  that  in  his  opinion 
Chase  could  not  respond  to  the  subpoena  without  sub- 
jecting itself  to  penalties  under  the  Panamarian  law 
and  that  American  authorities  could  gain  access  to  Pan- 
amarian records  of  American  firms  only  by  making 
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application  through  the  Panamarian  courts.  He  also 
stated  that  Law  No.  17  is  the  only  Panamarian  law 
containing  sanctions  with  respect  to  production  of  rec- 
ords in  response  to  foreign  process  and  that  a  violation 
of  the  Panamarian  law  would  be  equivalent  to  a  mis- 
demeanor under  our  criminal  law.  The  government 
offered  no  evidence."    297  F.2d  611,  613. 

The  applicability  of  the  Japanese  Foreign  Exchange  Law 
to  Colliers  as  above  stated  was  clear  and  both  Gates  and 
Colliers  agreed  to  this.  In  fact  an  Import  license  was  ob- 
tained by  Colliers  in  compliance  therewith.  The  only 
question  therefore  was — the  sudden  raise  from  $69.00  to 
$172.50  of  the  licensed  amounts — was  there  any  padding 
therein? 

The  Court  of  Appeals,  Second  Circuit,  said  in  the  said 
Application  of  Chase  Manhatten  Bank  at  297  F.2d  613,  with 
respect  to  laws  of  friendly  nations  and  attempts  to  circum- 
vent said  laws  by  United  States  companies  as  follows: 

"In  the  instant  case,  the  Government  argues  that  com- 
pliance will  not  violate  Panamarian  law,  since  the  sub- 
poena is  not  directed  to  personnel  in  Panama  but  only 
to  the  head  office  in  New  York.  .  .  .  However,  this 
would  be  nothing  more  than  an  attempt  to  circumvent 
the  Panamarian  law.  Such  a  maneuver  scarcely  re- 
flects the  kind  of  respect  which  we  should  accord  to 
the  laws  of  a  friendly  fo^-eign  sovereign  state.  Just 
as  we  would  expect  and  require  branches  of  foreigrb 
banks  to  abide  by  our  laws  applicable  to  the  conduct 
of  their  business  in  this  country,  so  slwuld  we  honor 
their  laws  affecting  our  bank  branches  which  are  per- 
mitted to  do  business  in  foreign  countries."  (Emphasis 
ours) 

It  is  requested  that  this  court  declare  Collier's  dis- 
graceful "maneuver"  with  the  Japanese  Foreign  Exchange 
Law  illegal.  Collier's  it  seems  is  accustomed  to  black  mar- 
ket transactions    ("Yami"  in  Japanese,  meaning  transac- 


tions  in  the  dark)  in  that  it  admitted  paying  $.25  more  per 
dollar  to  get  money  out  by  "maneuvers"  out  of  Egypt. 
(Plaintiff's  Exhibit  118)  As  stated  by  the  Second  Circuit 
in  the  above  Chase  Manhatten  quotation,  just  as  we  would 
expect  and  require  branches  of  Japanese  business  to 
abide  by  our  laws  applicable  to  the  conduct  of  their  busi- 
ness in  this  country,  so  should  we  honor  their  laws  affecting 
our  United  States  businessmen  who  are  permitted  to  do 
business  in  Japan.  This  court  which  must  deal  most  closely 
with  Pacific  International  problems  should  be  the  first  to 
condemn  the  obvious  "maneuver"  Colliers  attempted  with 
the  Japanese  Foreign  Exchange  Law  in  this  case.  Plain- 
tiff's Exhibit  9,  "Procedure  for  Opening  Tokyo  Branch 
Japan"  prepai'ed  by  Colliers  is  a  masterpiece  on  instruc- 
tions on  how  to  get  around  or  "maneuver"  the  Japanese 
Foreign  Exchange  Law. 

Therefore  it  is  submitted  Appellant  Gates  clearly  sus- 
tained point  A  of  his  argument  of  illegality. 

With  respect  to  points  B,  C  and  D  of  Appellant  Gates' 
contentions  of  illegality,  it  is  submitted  that  since  the  com- 
plete Japanese  statute  was  introduced  in  evidence  and 
Colliers  admitted  that  it  is  applicable  to  it  and  operated 
thereunder  in  Japan  through  its  Tokyo  office,  the  absolute 
prohibitions  of  the  act  as  shown  in  the  arguments  B,  C  and 
D  pages  22  to  26  of  Appellant  Gates"  Opening  Brief  are 
applicable.  If  Colliers  was  licensed  to  ship  out  U.  S. 
Dollars  collected  in  Tokyo,  Japan,  it  was  Collier's  burden 
and  duty  to  produce  it.  In  the  absence  of  such  production, 
the  inference  is  that  it  had  no  such  license.  Runkle  v. 
Buraham,  153  U.S.  216,  14  S.  Ct.  837,  and  if  there  are  any 
Japan  court  decisions  or  regulations  to  take  Colliers  out  of 
the  prohibitions  in  the  Statute,  Colliers  had  the  burden  of 
proof.  It  is  stated  in  Federal  Trade  CoTuniission  v.  Morton 
Salt  Co..  334  U.S.  822,  68  S.  Ct.  822,  827: 
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"First,  the  general  rule  of  statutory  construction  that 
the  burden  of  proving  justification  or  exemption  un- 
der a  special  exception  to  the  prohibitions  of  a  statute 
generally  rests  on  one  who  claims  its  benefits,  requires 
that  respondent  undertake  this  proof  under  the  pro- 
viso of  §2  (a)." 

See:  Javierre  v.  Central  Altagracia,  217  U.S.  502,  30  S. 
Ct.  598;  Schlemer  v.  Buffalo  R.  Co.,  205  U.S.  1,  27  S.  Ct.  407; 
20  Am.  Jur.  148.  Such  Japanese  decisions  on  regulations,  if 
any,  are  "facts"  and  must  be  proven  by  Collier  as  such. 
Philip  v.  Macn,  1958,  CCA.  9,  261  F.2d  945,  75  A.L.R.  2d 
523. 

Since  Appellee  Colliers  does  not  answer  arguments  C 
and  D,  it  must  be  taken  that  Collier  concedes  that  Appel- 
lant Gates'  position  taken  in  C  and  D  are  so  sound  that  Col- 
liers cannot  answer  them.  See;  Mower  v.  Street,  79  Ariz. 
282,  288  P.2d  495. 

Appellee  Colliers  concedes  by  the  position  it  takes  in 
its  Answering  Brief  that  Appellant  Gates'  arguments  in 
paragraph  II  of  Appellant  Gates'  Opening  Brief  pages  26 
to  27  are  correct.  It  is  entitled  "Effect  of  Illegality  of 
Contracts  of  April,  1960  and  September,  1961",  and  the 
law  laid  down  in  Bulkin  v.  Reinfeld,  (1956  CCA.  2)  229 
F.2d  215,  cert.  den.  325  U.S.  844,  77  S.  Ct.  50,  is  quoted. 
Colliers  doesn't  dispute  Gates  on  this  point  but  Point  I  of 
Collier's  Answering  Brief  pages  16  to  19  is  based  on  the 
correctness  of  Gates'  position  in  paragraph  II  of  his  Opening 
Brief. 

As  for  paragraph  III  of  Appellant  Gates'  Opening 
Brief  pages  29-32  entitled  "Count  I  of  Plaintiff's  Complaint 
in  Quantum  Meruit  Permits  Recovery  Where  Alleged 
Wrong  Is  Malum  Prohibitum."  Counsel,  Mr.  Brown,  ad- 
mitted the  correctness  of  Appellant's  argument  in  para- 
graph III    (Tr.  471)   and  since  he  does  not  answer  it,  it 
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must  be  taken  that  Colliers  does  not  dispute  Gates'  argu- 
ment in  paragraph  III.  A  non  answer  is  taken  as  an  ad- 
mission of  the  correctness  of  Gates'  argument.  See  Mower 
V.  Street,  69  Ariz.  282,  288  P.2d  498.  Neither  does  Collier 
dispute  the  figures  submitted  by  Appellant  Gates  in  the 
event  a  quantum  meruit  recovery  is  allowed.  (Op.  Br.  31, 
32) 

II 

Japanese  Law  Governed  Questions  of  Fraud  and  Breach 
'  -  ^        .  of  Contract. 

Appellee  Collier  in  its  Answering  Brief  at  page  19 
States  as  follows: 

"But  the  law  of  New  York  properly  applies  to  the 
issues  of  Gates'  fraud  and  breach  of  contract.  Accord- 
ingly, there  was  no  necessity  for  Collier  to  prove  the 
law  of  Japan  to  establish  its  defense  and  counter- 
claims." 

Appellant  disagrees.  First  of  all  in  relation  to  conflicts 
of  law  on  contracts  the  Supreme  Court  of  Hawaii  in  the 
case  In  re  Frances  de  Flanchet,  2  Haw.  96,  109,  held  as 
follows: 

"A  different  rule  obtains  in  relation  to  contracts. 
Justice  is  to  be  administered  in  our  Courts  according 
lo  our  laws  and  forms  of  proceeding,  though  the  ac- 
tion be  founded  on  a  contract  made  in  another  State 
or  country,  the  lex  loci  applying  only  to  the  construc- 
tion and  effect  of  the  contract.  Every  country  has  its 
own  modes  of  redress  and  judicial  proceedings  peculiar 
to  its  own  jurisprudence.  The  lex  loci  has  reference 
to  the  nature  and  construction  of  the  contract,  and 
its  legal  effect,  and  not  to  the  mode  of  enforcing  it. 
Justice  demanded  that  this  comity  should  exist  be- 
tween nations,  and  it  has  become  incorporated  into  the 
Code  of  National  Law  in  all  civilized  countries.  (14 
Johnson's  Rep.,  Cowp.,  343;  1  Johnson's  Cases,  p.  140; 
1  Gallison's  Rep.,  311.)" 
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Appellee  Collier's  assertion  that  there  is  no  Hawaiian  case 
on  the  subject  is  misleading.  The  "Lex  loci"  in  a  contract 
case  is  so  well  expressed  in  the  quotation  from  50  A.L.R. 
2d  254,  pages  33-34  of  Gates'  Opening  Brief  that  it  will  not 
be  repeated  herein.  More  recently  in  Sperry  Rand  Corpo- 
ration V.  Industrial  Supply  Corporation,  (CCA.  5)  (1964) 
337  F.2d  363,  the  court  stated: 

"The  Supreme  Court  has  stated,  as  the  general 
conflicts  rule  pertaining  to  contracts,  that  matters  bear- 
ing upon  the  execution,  interpretation  and  validity  of 
a  contract  are  determined  by  the  law  of  the  place 
where  it  is  made;  matters  connected  with  its  perform- 
ance are  regulated  by  the  law  prevailing  at  the  place 
of  performance;  and  matters  respecting  the  remedy 
depend  upon  the  law  of  the  place  where  the  suit  is 
brought.  Scudder  v.  Union  National  Bank,  91  U.S.  406, 
23  L.  Ed.  245." 

That  the  intention  of  the  parties  was  that  the  Law  of  Japan 
should  apply  to  the  contracts  of  1960  and  1961  is  clear 
from  the  following  provision  contained  in  "Procedure  For 
Opening  Tokyo  Branch  Japan."    (Plaintiff  Exhibit  9) 

"10.     Salesmen — Independent  Contractors: 

The  law  (meaning  the  law  of  Japan)  governing  free 
lance  is  basically  very  similar  to  that  in  the  United 
States  in  that  a  free  lance  salesman  dealing  strictly 
on  a  commission  basis  will  be  considered  an  independ- 
ent contractor,  and  the  company  would  not  be  liable 
to  third  parties  as  employer."    (page  4) 
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"7.    Japanese  Bank  Account: 

(d)  All  yen  collected  will  be  deposited,  but  the 
amount  remitted  will  be  the  amount  limited  as  per 
our  Import  License"    (page  3) 

"8.     Tax  LiabiliUj: 

As  advised  by  Tokyo  Attorney,  Mr.  James  S.  Adachi, 
the  Branch  of  a  foreign  corporation  in  Japan  is  treated 
as  a  separate  entity.  .  .  ."  (page  4) 

It  is  submitted  that  the  foregoing  was  equivalent  to  a 
stipulation  in  the  contract  that  the  parties  shall  be  gov- 
erned by  Japanese  Laws.  Parties  may  agree  in  their 
contracts  as  to  what  law  shall  apply.  16  Am.  Jur.  2d  71, 
Section  46.  Aluminum  Co.  v.  Hidly,  (CCA.  8)  (1952) 
200  F.2d  257;  Overseas  Trading  Co.  S.A.  v.  United  States, 
141  Ct.  CI.  561,  159  F.  Supp.  382;  Boole  v.  Union  Marine 
Ins.  Co.,  52  Cal.  App.  207,  198  Pac.  416. 

Appellee  Collier  attempts  to  argue  that  the  "center 
of  gravity"  or  "grouping  of  contracts"  rule  should  govern 
this  case.  (Ans.  Br.  23)  But  in  the  very  jurisdiction  (N.Y.) 
Appellant  Collier  says  the  laws  whereof  should  apply,  the 
"center  of  gravity"  or  "grouping  of  contracts"  rule  is 
subject  to  a  I'ecognized  exception  that  when  the  parties 
contract  with  the  law  (Statutory)  of  some  particular  juris- 
diction in  view,  the  law  of  that  jurisdiction  will  be  ap- 
plicable in  determining  the  interpretation  and  validity  of 
the  contract,  as  the  law  which  the  parties  presumably  in- 
tended to  be  controlling.  Hausman  v.  Buckley,  (CCA.  2) 
(1962)  299  F.2d  696,  93  A.L.R.  2d  1340.  In  the  said  case, 
a  derivative  action  by  a  minority  shareholder  of  a 
Venezuelan  Corporation  was  dismissed  for  the  following 
reasons: 
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".  .  .  Thus  defined,  we  think  it  is  clear  that  Appel- 
lants' position  cannot  prevail.  A  rule  which  provides 
that  the  enforcement  of  corporation  claims  through 
derivative  actions  must  be  undertaken  pursuant  to  the 
will  of  a  majority  of  its  stockholders  reflects  a  de- 
liberate policy  that  such  actions  ought  to  be  brought 
not  only  when  the  claims  may  have  merit  but  when 
the  stockholders,  as  a  body,  are  of  the  opinion  that 
the  corporate  welfare  is  best  promoted  by  suing  upon 
them.  The  issue  is  not  just  'who'  may  maintain  an 
action  or  'how'  it  will  be  brought,  but  'if  it  will  be 
brought."  .  .  . 

"  'But  a  statute  of  the  place  where  the  right  arose 
may  impose  upon  it  a  condition  which  goes  to  its 
substance,  and,  when  this  is  so,  the  condition  will  be 
observed  elsewhere.  This  has  ordinarily  come  up  in 
the  case  of  statutory  rights  in  v^hich  the  limitation 
was  imposed  by  the  same  statute  which  created  the 
right  itself.  .  .  .  But  it  is  not  necessary  that  the  limita- 
tion should  be  in  the  same  statute,  so  the  purpose 
be  plain  to  make  it  a  condition.'  Wood  &  Selick,  Inc. 
V.  Compagnie  Generale  Transatlantique,  43  F.2d  941, 
942-943  (CCA.  2,  1930)  (L.  Hand,  J.)."  (Emphasis 
ours) 

See  also: 

Pinnerj  v.  Nelson,  183  U.S.  144,  22  S.  Ct.  52. 

Levy  V.  Daniels  U -Drive  Auto  Renting  Co.,  (1928)  108 
Conn.  333,  143  Atl.  163. 

Bradford  Electric  Light   Co.,  v.   Clapper,    (1932)    286 
U.S.  145,  52  S.  Ct.  571  (Rt.  by  way  of  defense). 

Broderick  v.  Rosner,  294  U.S.  629,  55  S.  Ct.  589. 

Broderick  v.  McGuire,   (1934)    119  Conn.  83,  174  Atl. 
314. 

In  the  present  case  the  contract  contemplated  sales  in 
Japanese  Yen  and  it  contemplated  conversion  of  said  yen 
into  U.  S.  Dollars.    As  admitted  by  the  parties,  an  Import 
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License  was  absolutely  necessary  and  the  Japanese  Foreign 
Exchange  Control  Act  was  interwoven  in  the  contract. 
Charges  of  fraud  by  Colliers  necessarily  involved  defenses 
by  Gates  involving  the  said  Exchange  Act.  See  arguments 
VI  (B)  (C),  pages  49-61,  Op.  Br.  Both  of  the  Japan  Sales 
Contracts  between  Gates  and  Colliers  would  have  been  use- 
less if  Colliers  couldn't  get  U.  S.  Dollars  out  of  Japan. 
The  Japanese  Foreign  Exchange  Act  was  the  backbone  of 
the  Tokyo  contract  and  it  was  as  much  a  part  of  the 
contract  as  the  law  of  Venezuela  was  with  relation  to 
shareholder's  rights  of  Venezuelan  corporations  in  Haus- 
man  v.  Buckley  abovementioned.  Where  foreign  statutes 
are  involved  the  courts  will  enforce  the  foreign  statutes 
together  with  the  law  of  that  country  (Japanese  law  in 
the  present  case). 

The  foregoing  exception  stated  in  Hav^man  v.  Buckley 
applies  to  tort  cases  as  well.  See:  Bradford  Electric  Light 
Co.  V.  Clapper,  supra;  Pearson  v.  Northeast  Airlines,  (CCA. 
2)   (1962)  309  F.2d  553,  92  A.L.R.  2d  1162. 

And  finally  just  for  argument,  without  admitting,  if 
the  "center  of  gravity"  theory  is  to  be  applied  in  this  case 
Japan  was  the  "center  of  gravity",  the  place  "which  has  the 
most  significant  contacts  with  the  matter  in  dispute".  The 
case  of  Auten  v.  Auten,  (1954)  308  N.Y.  155,  124  N.E.  2d  99, 
relied  upon  by  Colliers  on  page  23  of  its  Answering  Brief 
was  a  case  involving  domestic  relations.  In  that  case  the 
court  based  its  decision  on  the  marital  situs  of  the  parties, 
England.  The  center  of  gravity  of  the  contracts  in  this  case 
is  what  the  parties  in  their  contract  designated  by  agree- 
ment as  headquarters  of  the  "Asiatic  Division  of  Collier" 
(Plf.  Ex.  1  and  2),  that  is  to  sa\'  Tokyo,  Japan;  Colliers 
registered  itself  under  the  Japanese  laws  intending  to  be 
covered  in  its  activities  by  the  Japanese  law  and  treated 
as  a  separate  entity  (Plf.  Ex.  9  page  4) ;  it  paid  Japan  income 
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taxes;  Gates  had  purchased  a  place  of  business  as  well  as  a 
home  in  Tokyo,  Japan;  Gates  was  to  sell  in  Japanese  Yen 
and  convert  it  into  U.  S.  Dollars  (In  Auten  v.  Auten,  supra, 
the  court  emphasized  that  payments  were  to  be  in  pounds) ; 
the  remittances  were  governed  by  the  Japanese  Foreign  Ex- 
change Act  by  Import  Licenses;  the  alleged  fraud  (if  any) 
all  took  place  in  Japan;  Colliers  received  its  licensed  import 
payments  as  per  license  in  the  total  sum  of  $204,632.50  (Op. 
Br.  52);  Colliers  complains  in  this  case  that  the  alleged 
defrauded  amounts  should  have  been  deposited  in  Collier's 
Tokyo  bank  account,  in  other  words  the  alleged  non-pay- 
ment (if  any)  took  place  in  Tokyo;  the  Japanese  court  in 
Tokyo  issued  an  injunction  when  a  dispute  arose;  the  effect 
of  this  Japanese  Court  Injunction  is  one  of  the  critical  issues 
in  this  case  (Op.  Br.  30);  Colliers  and  Gates  first  sued  each 
other  in  the  Japan  courts  on  this  cause  of  action;  Collier's  15 
independent  contractor  salesmen  (determined  as  per  agree- 
ment by  Japanese  law)  in  Japan  were  Japanese;  basic  rec- 
ords of  the  business  were  kept  in  Japanese;  Colliers  main- 
tained an  inventory  of  books  in  Japan;  sales  were  made  in 
Japan;  a  complicated  debtor  and  creditor  relationship  in 
Japanese  Yen  developed  in  Japan  between  Gates  and  Collier 
(Tr.  89-90 ) ;  the  multitude  of  buyers  were  Japanese;  Collier's 
auditors  audited  Gates'  books  in  Japan;  most  Collier  report 
forms  were  filled  in  and  made  in  Japan;  collections  were 
made  in  Japan  and  all  other  acts  incident  to  all  the  foregoing 
were  all  done  in  Japan.  In  such  cases,  even  under  the  center 
of  gravity  cases,  the  law  of  the  place  where  the  goods  were 
sold  becomes  applicable.    See  especially  Sperry  Rand  Cor- 
poration v.  Industrial  Supply  Corporation,  (CCA.  5)  (1964) 
337  F.2d  363  where  the  court  held  the  law  of  Florida  where 
the  computer  mechanism  was  sold  as  being  applicable  and 
stated: 
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"In  Pennsylvania  the  law  of  the  place  of  perform- 
ance would  govern.  Victorson  v.  Albery  M.  Green 
Hosiery  Mills,  Inc.,  3rd  Cir.  1953,  202  F.2d  717,  41  A.L.R. 
2d  806;  Texas  Motorcoaches  v.  A.C.F.  Motors  Co.,  3rd 
Cir.  1946,  154  F.2d  91.  Such  is  also  the  rule  of  Delaware. 
Fairbanks,  Morse  &  Co.  v.  Consolidated  Fisheries  Co., 
3rd  Cir.  1951,  190  F.2d  817.  The  same  doctrine  is  said 
to  apply  in  Ohio.  Delta  Tank  Manufacture  Co.  v. 
Weatherhead  Co.,  D.C.N.D.  Ohio,  150  F.  Supp.  525,  aff. 
6th  Cir.  1958,  254  F.2d  602.  In  New  York  the  newly 
developed  center  of  gravity  theory  would  be  applicable. 
Royce  Chemical  Co.  v.  Sharpless  Corporation,  2nd 
Cir.  1960,  285  F.2d  183;  Auten  v.  Auten,  308  N.Y.  155, 
124  N.E.2d  99,  50  A.L.R.  2d  246. 

"The  modern  text  writers  seem  to  favor  the  ap- 
plication of  the  law  of  the  situs  of  the  property  at  the 
time  of  the  sale.  See  15  C.J.S.,  Conflict  of  Laws,  §  18d. 
pp.  929-930,  11  Am.  Jur.  355,  Conflict  of  Laws,  §  69;  2 
Beale,  Conflict  of  Laws  981  et  seq.,  SS  255.5,  256.1-258.1; 
Lalive  Transfer  of  Chattels  in  the  Conflict  of  Laws 
48-59,  142;  Carnahan,  Tangible  Property  and  the  Con- 
flict of  Laws,  2  U.  of  Chi.L.Rev.  345;  Rest.  Conflict  of 
Laws,  SS  255-259."  (Emphasis  ours) 

See  also  Eoyce  Chemical  Co.  v.  Sharpless  Corporation, 
(CCA.  2)  (1960)  385  F.2d  183,  where  a  New  York  seller 
of  a  textile  centrifugal  machine  sold  said  machine  to  a  New 
Jersey  buyer.  The  machine  didn't  work  and  buyer  sued 
seller  in  the  Federal  District  Court  of  New  York  (S.D.) 
on  rescission  for  fraud.   The  court  held: 

"(1,  2)  Under  Klazon  Co.  v.  Stentor  Elec.  Mfg. 
Co.,  313  U.S.  487,  61  S.  Ct.  1020,  85  L.  Ed.  1477,  we  are 
obliged  to  apply  the  conflict  of  laws  principles  of  New 
York,  the  state  in  which  the  district  court  sat.  We 
agree  with  that  court  that  under  New  York's  conflicts 
rules,  Auten  v.  Auten.  308  N.Y.  155,  124  N.E.2d  99,  50 
A.L.R.  2d  246,  the  law  of  New  Jersey  is  applicable  here." 
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"(9,  10)  We  must  apply  the  conflicts  rule  as 
would  a  New  York  court.  We  believe  that  under  the 
'center-of-gravity'  theory  of  Auten  v.  Auten,  supra, 
the  New  York  courts  would  apply  the  law  of  New 
Jersey — the  state  with  the  most  significant  contacts — 
to  the  question  of  interest  as  an  item  of  damage,  as 
well  as  to  other  questions  relating  to  the  contract's 
performance.  Cf.  Restatement,  Conflict  of  Laws,  §§ 
358,  413,  418;  Blankenship  v.  Rountree,  10  Cir.,  238  F.2d 
500."  (Emphasis  ours) 

Therefore  appellee  Colliers  by  its  failure  to  prove  the 
substantive  law  of  fraud  of  Japan  completely  failed  in  its 
proof  of  its  case. 

Ill 

Appellee  Colliers  Did  Not  Show  Contracts  Were  Separate 

nor  Divisible. 

Appellee  Colliers  in  its  Answering  Brief  at  page  25, 
searches  the  trial  court's  decision  attempting  to  locate 
the  trial  court's  finding  that  the  96B  (Military),  97B  and 
99B  (Japanese  Civilian  and  Schools)  and  98B  (Australian) 
contracts  were  not  separate  contracts,  nor  were  they  di- 
visible. Its  quoted  portion  of  the  trial  court's  opinion  fails 
to  make  a  finding  of  divisibility  or  separateness. 

The  trial  court  found  with  relation  to  the  Australian 
contract  as  follows: 

"Towards  the  end  of  1961,  Collier  and  Gates  de- 
cided to  open  up  a  Collier  branch  in  Australia,  and 
did  so  in  January,  1962.  However,  as  to  the  Australian 
operation  it  was  agreed  that  Gates  would  act  as  an 
independent  contractor  and  not  as  an  employee  of 
Collier  and  would  be  entitled  to  a  36%  basic  sales  com- 
mission. Collier  would  open  its  own  branch  there  to 
handle  only  the  cash  accounts  receivable  and  the  in- 
ventory of  books,  all  sales  to  be  under  the  control 
of  Gates."  (Rec.  692) 
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Therefore  the  court  did  find  the  Australian  operation  to  be 
covered  by  a  separate  contract. 

But  assuming  that  the  trial  court  found  as  Collier  con- 
tends, as  for  Collier's  attempt  to  rely  on  the  "clearly  erro- 
neous" rule  regarding  fact  findings,  Appellant  Gates  sub- 
mits that  where  as  in  this  case  most  of  the  evidence  is 
documentary  and  undisputed,  and  the  question  involves 
not  only  facts  but  it  is  necessarily  one  of  fact  and  law, 
the  said  "clearly  erroneous"  rule  is  not  applicable.  It  is 
submitted  that  when  facts  are  undisputed,  though  no  find- 
ing is  made,  case  need  not  be  remanded.  Vanish  v.  Barber, 
(1956)  (CCA.  9)  232  F.2d  939.  Trial  Court's  findings 
of  fact  induced  by  an  error  of  law  are  not  binding.  Sviall- 
field  V.  Home  Ins.  Co.  of  N.  Y.,  (CCA.  9 )  1957,  244  F.2d  337. 
When  findings  essentially  deal  with  effect  of  certain  trans- 
actions or  events,  rather  than  resolving  disputed  facts, 
appellate  court  not  bound  by  "clearly  erroneous  rule". 
Stevenot  v.  Norberg,  CCA.  9,  1954,  210  F.2d  615.  Where 
all  of  the  evidence  is  documentary  Court  of  Appeals  not 
limited  by  findings  below  on  factual  questions,  Agrashell 
Inc.  v.  Bernard  Sirotta  Co.,  (CCA.  2)  (1965)  344  F.2d 
583.  Findings  which  were  unsupported  by  the  record, 
findings  which  were  conclusions  of  law  and  ultimate  find- 
ings or  mixed  findings  of  fact  and  law  were  not  binding  on 
court  of  review.  Official  Creditors  Committee  of  Fox 
Markets  Inc.  v.  Ely,  (CCA.  9)  (1964)  337  F.2d  461,  cert, 
den.  85  S.  Ct.  1342,  380  U.S.  978;  Weible  v.  U.  S.,  (CCA. 
9)   (1957)  244  F.2d  158. 

It  is  submitted  that  Collier's  inadequate  attempted 
answer  to  Gates'  argument  of  divisibility  shows  that  Col- 
liers has  "no  reply"  to  Gates'  argument. 
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IV 

Appellee  Colliers   Cannot   Dispute  Appellant   Gates'   Fol- 
lowing Unanswerable  Arguments. 

It  is  significant  that  because  of  the  overwhelming  law 
and  undisputed  facts  (documentary  as  well  as  agreed  facts) 
in  favor  of  Appellant  Gates,  Appellee  Colliers  cannot  and 
did  not  answer  the  following  points  raised  by  Appellant 
Gates  in  his  Opening  Brief: 

(Numbers  correspond  to  those  in  Opening  Brief.) 

I.  The  April,  1960  and  September,  1961,  Gates-Collier 
Contracts  Were  Flagrant  Violations  of  the  Foreign 
Exchange  and  Foreign  Trade  Control  Law  of  Japan. 

C.  Contracts  of  April,  1960  and  September,  1961, 
Were  Service  Contracts  Which  Required  Prior 
Approval.  (Op.  Br.  24,  25) 

D.  Illegal  to  Send  Book  Orders  from  Tokyo  to  New 
York.  (Op.  Br.  25,  26) 

II.  Effect  of  Illegality  of  Contracts  of  April,  1960  and 
September,  1961.   (Op.  Br.  26-28) 

III.  Count  I  of  Plaintiff's  Complaint  in  Quantum  Meruit 
Permits  Recovery  Where  Alleged  Wrong  is  Malum 
Prohibitum.    (Op.  Br.  29-32) 

V.  Trial  Court  Erred  in  Finding  That  the  Tokyo  District 
Court  Pro-Tem  Decree  Was  Fraudulently  Obtained. 
(Op.  Br.  39-42) 

VI.  Assuming  That  Appellant's  Arguments  in  Para- 
graphs I,  II,  III,  IV  and  V  of  this  Brief  Are  Un- 
tenable, Colliers'  Evidence  Was  Insufficient  to  Sus- 
tain Court's  Judgment  on  Counterclaim  and  Colliers 
Did  Not  Prove  Any  Defense  of  Fraud. 
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B.  Colliers'  Exhibits  B-13A,  B  and  C  Were  Only 
Book  Entries;  No  Conversion  Was  Proven,  There- 
fore No  Action  in  Fraud  May  Be  Maintained.  (Op. 
Br.  49-56) 

C.  Colliers  Failed  to  Prove  Alleged  Fraud  Proxi- 
mately Caused  Pecuniary  Losses.  (Op.  Br.  56-60) 

D.  Colliers  Rescinded  Its  Contract  of  September, 
1961   and  Cannot  Sue  for  Future  Liabilities  to 

Arise  under  Said  Contract.  (Op.  Br.  60) 

It  is  submitted  that  where  Appellee  Colliers  failed  to 
answer  the  Appellant's  brief,  such  a  failure  is  a  confession 
on  the  part  of  Appellee  of  reversible  error.  Motoer  v. 
Street.  79  Ariz.  282,  288  P.2d  495. 

And  as  in  this  case,  where  most  of  the  facts  are  un- 
disputed, the  case  need  not  be  remanded.  This  court  may 
make  proper  findings.  Yanish  v.  Barber,  (CCA.  9) 
(1956)  232  F.2d  939.  Appellee  on  page  2  of  its  Answering 
Brief  states  in  bold  dark  type:  "The  Basic  Facts  Are 
Uncontroverted." 

CONCLUSION 

For  the  reasons  abovestated,  it  is  submitted  that  the 
decision  of  the  court  below  should  be  set  aside  and  judg- 
ment for  the  amount  $422,804.98  should  be  entered  in  favor 
of  Appellant  and  against  Appellee.  The  figures  in  Ex. 
CC  page  75  Op.  Br.  are  figures  obtained  from  figures 
admitted  by  Colliers  in  answers  to  interrogatories.  (Rec. 
114  to  279)  Even  if  Appellant  was  once  only  an  Oregon 
orphan  boy  he  should  not  be  deprived  of  his  just  com- 
missions after  selling  $1,810,262.00  worth  of  books.  Colliers 
received  $1,004,644.22.   (Ex.  E.E..  page  79  Op.  Br.)     Gates 
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has  received  only  $398,434.71.  (Ex.  E.E.  aforesaid)     Gates' 
request  is  not  only  just  but  mathematically  correct. 

Dated:    December  9,  1966. 

Respectfully  submitted, 

Kashiwa  and  Kashiwa 

By  

Shiro  Kashiwa 

Attorney  for  Appellant 

CERTIFICATION  OF  CONFORMITY 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 

Kashiwa  and  Kashiwa 

By 

Shiro  Kashiwa 
Attorney  for  Appellant 


